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MEMORANDUM OPIN]ON AND ORDER

These th ree  cases  were  conso l ida t .ed  fo r  o ra l -  a rgument  as  to

o n e  m a t t e r :  t h e  G o v e r n m e n t ' s  M o t i o n  t o  D i s m i s s  f o r  l a c k  o f

j u r i s d i c t i o n .  A  M o t i o n  t o  D i s m i s s  w a s  f i l - e d  i n  e a c h  o f  t h e s e  t h r e e

c a s e s .  T h e  j u r i s d i c t i o n a l  i s s u e  i s  t h e  s a m e  i n  e a c h  c a s e ,  a l t h o u g h

the  f  ac ts  a re  un ic lue  to  each one.

T h e  D i s t . r i c t  e s s e n t i a l l v  c o n t e n d s  t h a t  e a c h  c a s e  m u s t  b e

d ismissed because the  taxpayer  fa i led  to  f i le  an  appea l  a t  the

B o a r d  o f  E q u a l i z a t i o n  a n d  R e v i e w  a s  a  r e q u i r e d  p r e d i c a L e  t o  f i l i n g

a n  a c t i o n  i n  t h e  S u p e r i o r  C o u r t .
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There is no doubt that none of the three taxpayers f i led a

Board  appea l .  Apr i l  15  is  the  dead l ine  da te  each year  fo r  the

€ i ' l  i  ^ ^  ^ F  ^ , , ^ 1 ^  - ^ - ^ ^ r  ^! ! I f I r V  ( J I  5 L T U I I  d l J P C c t _ L t s i .

The per t inent  ques t ion  in  each case is  whether  the  fa i l -u re  to

f i l e  w a s  a  r e s u l t  o f  t h e  n o n - r e c e i p t  o f  t h e  a c t u a l  t . a x  a s s e s s m e n t

b i l l  o r ,  a s  a l l e g e d  i n  o n e  c a s e ,  n o n - r e c e i p t  i n  t i m e  t o  c o m p l y

w i t . h  t h e  B o a r d ' s  f i l i n g  d e a d l i n e .  r n  e a c h  c a s e ,  t h e  p e t . i t i o n e r s

c o n t e n d  t h a t  t h e  n o n - r e c e i p t  ( o r  ] a t e  r e c e i p t )  o f  t h e  a s s e s s m e n t

t r iggered a  s ta tu to ry  r igh t  to  p roceed d i rec t l y  to  Super io r  Cour t .  l

I n  o r d e r  t o  e s t a b l - i s h  j u r i s d i c t i o n a l  f a c t s  f r o m  w h i c h  t o

a d j u d i c a t e  t h e  D i s t r i c t ' s  m o t i o n ,  t h i s  c o u r t  c o n v e n e d  a n

e v i d e n t i a r y  h e a r i n g .  T h e  t h r e e  m o t i o n s  y i e t d  m i x e d  r e s u l t s  f o r

d i f f e r e n t  r e a s o n s .  o n  t h e  b a s i s  o f  t h e  e n t i r e  r e c o r d  a s  t o  e a c h

case,  Lhe Cour t  makes the  fo l low ing  separa te  f ind ings  o f  fac t  and

c o n c l u s i o n s  o f  l a w . 2

A .  F a r r a q u t  P a r t n e r s  w .  D i s t r i c t  o f Co lumbia .  On September

3 0 ,  1 - 9 9 4  O r l e a n  C o m p a n y ,  G e n e r a l -  P a r t n e r  o f  F a r r a g u t  P a r t n e r s  f i l e d

a  P e t i t i o n  i n  t h e  S u p e r i o r  C o u r t  s e e k i n g  a  r e d u c t i o n  o f  t h e  r e a l -

p roper ty  tax  assessment  invo lv ing  a  p roper ty  descr ibed as  Lo t  57  in

S q u a r e  9 1 2 ,  w i t h  i m p r o v e m e n t s  t h e r e o n ,  a t  t h e  s t r e e t  a d d r e s s  o f  9 O O

tThe Cour t .  no tes  a t  the  ou tse t  tha t .  a I ]  th ree  pe t i t ioners  have
f i l - e d  t a x  a p p e a r s  i n  t h e  p a s t  i n  a  t i m e l y  f a s h i o n .  r t  a p p e a r s  t h a t
t h e  f a c t u a l  s c e n a r i o s  i n  a l l  t h r e e  o f  t h e s e  c a s e s  a r e  u n i q u e
s i t u a t i o n s  a n d  t h a t  t h e y  a r e  n o t  p a r t  o f  a n y  s u s p i c i o u s  p a t t e r n  o f
c l a i m i n g  t h a t  n o  a s s e s s m e n t s  w e r e  r e c e i v e d .

' I L  i s  u s e f u l  f o r  t h i s  C o u r t  t o  m e m o r i a l - i z e  a  d e c i s i o n  i n
w r i t i n g  r a t h e r  t h a n  r e n d e r  a  r u l i n g  i n  o p e n  c o u r t ,  b e c a u s e  t h e
issue o f  fa i l -u re  to  f  i l -e  a  Board  appea l  has  been ra ised and w i f  I  be
r a i s e d  i n  o t h e r  c a s e s .
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G  S t r e e t ,  N . E . ,  W a s h i n g t o n ,  D . C .

r e a l t y  i s  a  m u l t i - f a m i l y  a p a r t m e n t

T o w e r s .

As  a  p rac t . i ca l  ma t . t e r ,  t h i s

complex known as Capi ta l_  Hi l l

The  amoun t  o f  t axes  i n  con t rove rsy  i s  $25 ,854 ,  p lus  app l i cab le

in terest .  The tax in  d ispute is  t .he real -  proper ty  tax owed for

f i sca l  yea r  L994 ,  payab le  on  Sep tember  15 ,  1993 .

In  j - t s  Amended  Mo t ion  to  D ism iss ,  f i l ed  on  March  21 ,  1995 ,  t he

D is t r i c t  o f  Co lumb ia  con tends  tha t  t he  pe t i t i one r  f a i l ed  to  appea l

the chal lenged assessment  to  the Board of  Equal izat ion and Review

pr io r  t o  f i l - i nq  the  i ns tan t  ac t i on .

A s  p a r t .  o f  i t . s  o r i g i n a l  M o t i o n  t o  D i s m i s s ,  f i l e d  o n  M a r c h  9 ,

1 9 9 5 ,  L h e  D i s t r i c t  p r o v i d e d  a  c o p y  o f  t h e  a s s e s s m e n t  ( i . e .  t h e  t a x

b i l t ) t  a s  w e l l -  a s  t w o  a f f i d a v i t s .  T h e  a f f i d a v i t s  o f  D a v i d  J a c k s o n

and C lyde S isk  a re  summar ized in  per t inent  par t  as  fo11ows.

D a v i d  J a c k s o n ,  C h i e f  o f  t h e  R e a I  P r o p e r t y  A s s e s s m e n t  D i v i s i o n ,

Depar tment  o f  F inance and Revenue recap i tu la ted  the  " rou t ine"  tha t

i s  f o l l o w e d  w i t h  r e s p e c t  t o  t h e  p r e p a r a t i o n  a n d  m a i l i n g  o f  r e a l

p r o p e r t y  a s s e s s m e n t s .  I n  t h i s  v e r y  b r i e f  a f f i d a v i t ,  h e  s t . a t e d :

A t .  t h e  t i m e  t h e  a s s e s s m e n t s  a r e  f i n a l ,  t h e
not ices  o f  p roposed assessments  a re  p r in t .ed
and de l i vered  to  a  cont rac tor  who phys ica l l y
p laces  each ind iv idua l -  no t ice  in  a  w indow
e n v e l o p e  a n d  p l a c e s  i t  i n t o  t h e  m a i l .

A f f i d a v i t  a t  p a r a g r a p h  3 . 4

C l y d e  S i s k ,  P r e s i d e n t  o f  S i s k  M a i l i n g  S e r v i c e ,  I n c

34,  copy  o f  the  assessmenL is  found in  the  record  as
t o  t h e  M o t . i o n  L o  D i s m i s s .

4Th is  a f f i -dav i t .  i s  found in  the  record  as  Exh ib i t
M o t i o n  t o  D i s m i s s .

(  l oca ted

Exhib i t  A

B  to  the
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in  s tevensv i l le ,  Mary land)  s ta ted  tha t  h is  company has  done

mai l ings  fo r  the  D is t . r i c t  o f  Co lumbia  fo r  a t  l -eas t  15  years  and

t h a t  " s i s k  m a i l - e d  1 5 1 , 9 8 3  N o t i c e s  o f  P r o p o s e d  R e a l  p r o p e r t y

A s s e s s m e n t  f o r  t . h e  D i s t r i c t  o f  c o l u m b i a  M a r c h  1  a n d  2 ,  1 9 9 3 .  H e

e l a b o r a t e d ,

S isk  fo l lows a  spec i f i c  rou t ine  regard ing  the
m a i l i n g  o f  f o r m s  s u c h  a s  t h e s e .  A  d e l i v e r y
person picks up the forms from the Depart .ment.
o f  F inance and Revenue in  the  D is t r i c t  o f
Columbia and br ings them to the company in
S t e v e n s v i l l - e ,  M a r y l a n d .  A n  i n s e r t i n g  m a c h i n e
pJ-aces  the  fo rms in  w indow enve lopes .  The
e n v e l o p e s  a r e  t h e n  p l a c e d  i n  m a i l  t r a y s  w h i c h ,
i n  t h e  c a s e  o f  t h e  M a r c h  1 9 9 3  m a i l i n g s ,  w e r e
d e l - i v e r e d  t o  t h e  W a s h i n g t o n ,  D . C .  p o s t  o f  f  i c e .

A f f i d a v i t  a t  p a r a g r a p h  3 . 5  H e  o f f e r e d  n o  o t h e r  f a c t s  c o n c e r n i n s

f  h e  m a i  I  i n c r  o f  t h e  n O t i C e  f  n  t h i  c  n a t -  i  i i o n e r .

A t  a  h e a r i n g  b e f o r e  t h i s  C o u r t  o n  J u n e  1 ,  1 9 9 5  c o u n s e l  f o r  t h e

p e t i t i o n e r  i n t r o d u c e d  i n t o  e v i d e n c e ,  w i t . h o u t  o b j e c t . i o n ,  a  c o p y  o f

the  1-994 Rea l  Proper ty  assessment  tha t  bears  a  da te  s tamp o f  March

4 ,  1 9 9 5  o f  U S G I ,  I n c . ,  t h e  p e t i t . i o n e r ' s  m o r t g a g e e .  T h e  m o r t . g a g e e

i s  l o c a t e d  i n  D a r i e n ,  C o n n e c t i c u t .  c o u n s e l  p r o f f e r e d  t h a t .  h e

obta ined th is  document  d i rec t l y  f rom the  mor tgagee.  The cour t

inqu i red  o f  counse l -  whether  t .he  taxpayer  had des ignated  the

mor tgagee as  the  en t i t y  to  wh ich  rea l  p roper ty  tax  b i l l s  shou ld  be

sent .  He answered in  the  negat . i ve  and s ta ted  tha t  the  taxpayer  had

n o t  r e c e i v e d  a n y  a s s e s s m e n t  a t  a l l  a n d  t h a t  t h i s  c o p y  w a s  s e n t .  t o

t .he  mor tgagee on ly  because the  f inanc i -ng  documents  requ i red  t .h is

procedure .  The Government  d id  no t  cha l lenge th is  p ro f fe r  and the

s T h i s  a f f i d a v i t  i s  f o u n d  i n  t h e  r e c o r d  a s  E x h i b i t  C  t o  t h e
M o t i o n  t o  D i s m i s s .



C o u r t  a c c e p t e d  i t . 6

Here ,  the  issue is  whether  there  is  any  proo f  tha t  the

taxpayer  d id  indeed rece ive  the  assessment  a t  any  t ime pr io r  to

A p r i l  1 5 ,  1 9 9 3  a n d ,  i f  s o ,  t h a t  t h e r e  i s  n o  1 e g a 1 I y  c o g n i z a b l e

e x c u s e  f o r  f a i l - i n g  t o  f i l e  a  B o a r d  A p p e a l .

The Cour t  f inds  tha t  there  is  no  c red ib l -e  ev idence,  o r  any

e v i d e n c e  a t  a I I ,  t h a t  t h e  t a x p a y e r  r e c e i v e d  t h e  a s s e s s m e n t  p r i o r  t o

A p r i l  1 5 ,  1 9 9 3 .  T h e  C o u r t  m a k e s  t h i s  f i n d i n g  f o r  t h e  f o l l o w i n g

r a 2  a ^ n  a

F i r s t ,  t h e  p e t i t . i o n e r ' s  p r o f f e r  i s  n o t  s u b s t a n t i v e l y  d i s p u t e d ,

e x c e p t  t h r o u g h  t h e  c i r c u m s t a n t i a l  i n f o r m a t i o n  i n  t h e  a f f i d a v i t s ,

wh ich  t .he  Government  u rqes  t .h is  CourL  to  use  in  o rder  to  d raw

i n f e r e n c e s  t h a t  a r e  a d v e r s e  t o  t h e  p e t i t i o n e r s .

Second,  the  mere  fac t  t .ha t  t .he  mor tgagee rece ived the  copy  o f

t h e  a s s e s s m e n t  o n  M a r c h  4 ,  1 9 9 3  c e r t a i n l y  i s  n o t  p r o o f  t h a t  t h e

o r i g i n a l  w a s  s u c c e s s f u l l y  m a i l e d  t o  t h e  t a x p a y e r .

Th i rd ,  the  a f f idav i ts  o f fe red  by  the  Government  a re

i n s u f f i c i e n t  t o  c o n v i n c e  t h i s  C o u r t  t h a t  p e t i t i o n e r ' s  a s s e s s m e n t

w a s  i n  f a c t  m a i l e d  t o  t h e  p e t i t i o n e r .

The S isk  a f f idav i t  i s  too  conc l -usorv  and devo id  o f  fac tua l

de ta i l  t .ha t  wou ld  t ru ly  en l igh ten  Lhe Cour t  as  to  the  }ag  t ime tha t

m i g h t  b e  b u i l t  i n t o  t h e  p r o c e s s  t h a t  i s  u s e d  b y  L h i s  c o m p a n y .  T o

6Indeed,  i f  anyone had ever  been des ignated  as  an  agent  to
r e c e i v e  t a x  b i l l s ,  t h e  D e p a r t m e n t  o f  F i n a n c e  a n d  R e v e n u e  i t s e l f
w o u l d  k n o w  t h i s .  T h e  D i s t r i c t  o f  C o l u m b i a  h a s  n e v e r  a s s e r t e d  t h a L
any such agent  had been des ignated  or  tha t  such an  agent  fa i led  t .o
insure  t . ime ly  f i l i ng  o f  a  Board  appea l .  Thus ,  the  Government  d id
n o t  i n s i s t  t h a t  t h e  m o r t g a g e e  h a d  a n y  I e g a l  r e s p o n s i b i l i t y  o f
respond ing  to  the  assessment  o r  re lay ing  i t  to  t .he  taxpayer .
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boot ,  the  S isk  a f f idav i t  does  no t  even venture  a  c l -a im as  to  the

a l a c r i t y  w i t h  w h i c h  b u l k  m a i l -  i s  a c t u a l l y  d e p o s i t e d  i n t o  t h e  U n i t e d

S t a t e s  P o s t a l  s y s t e m .

The c rux  o f  the  prob lem wi th  the  Government . ' s  ev idence is  tha t

i t  d o e s  n o t  c o m e  c l o s e  t o  e s t a b ] i s h i n g  r e f i a b l e  p r o o f ,  e v e n

c i rcumstant ia l l y ,  tha t  the  assessment  was ever  p laced in  the  Un i ted

S t a t e s  p o s t a l  s y s t e m .

Once i t  can  be  es tab l i shed tha t  the  i tem reached the  Pos ta l

serv ice ,  the  Cour t .  may indu lge  in  a  p resumpt ion  o f  regu la r i t y  and

f f i d y ,  i n  i t s  d i s c r e t i o n ,  p r e s u m e  t h a L  f i r s t  c f a s s  m a j _ I  r e a c h e s  a

c u s t o m e r  w i L h i n  a  f e w  d a y s . t  T h i s ,  d t  L e a s t . ,  c o u l d  e s t . a b l i s h  s o m e

fac tua l -  boundar ies  w i th in  wh ich  the  CourL  can we igh  the  l i ke l ihood

tha t  the  mai l  was  indeed de l i vered  to  the  cus tomer  bu t  was  los t  o r

ignored Lhereaf te r .  However  c rn  f  ha  fe r ' l s3 f  record  a t .  hand,  there

is  no t  enough ev idence on  wh ich  to  d raw such in fe rences . S isk ,

fo r  exampJ-e ,  says  no th ing  about  the  rea l -  work j -ngs  o f  h is  p r iva te

m a i l i n g  s y s t e m .  H e  d o e s  n o t  e l a b o r a t e  o n  w h e t h e r  a n  e n t i r e  b a t c h

of  F i -nance and Revenue mai l  i s  taken to  the  Pos ta l  Serv ice  a t  the

s a m e  t i m e  o r  w h e t h e r  i n d i v i d u a l  r r t r a y s , r r  a s  h e  d e s c r i b e s  t h e m ,

a r e  d e p o s i t e d  a t  t . h e  P o s t a l  S e r v i c e  i n t e r m i t t e n t l y . s  M o r e o v e r ,

S isk  p rov ides  no  in fo rmat ion  as  to  in te rna l -  company t ime s tandards

f o r  c o m p l e t i n g  a  c u s t o m e r  b u l k  m a i l i n g .

t A v e r a g e  m a i l  r e c e i p t  t i m e s  c e r t a i n l y  m a y  b e  t h e  s u b j e c t .  o f
o ther  tes t imony and might  be  d isputed .

sHis  a f f idav i t  con ta ins  no  in te rna l -  company logs  tha t  migh t
recons t ruc t  when a  cer ta rn  ba tch  was p icked up  f rom the  Depar tment
o f  F inance and Revenue.  Perhaps  the  company does  no t  even keep
s u c h  r e c o r d s .
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There  is  s imp ly  no  way t .o  gauge how long anyone,s  bu lk  ma i l ing

cou ld  l inger  a t  S isk  be fore  i t  i s  ac tua l l y  p laced in  the  cus tody

and cont ro l  o f  the  Un i ted  Sta tes  Governnent  ma i l  sys tem.  Th is  i s

t h e  w e a k e s t  l i n k  i n  t h e  D i s t . r i c t ' s  e v i d e n c e .  I t  r e m a i n s  a  m a t t e r

o f  p u r e  s p e c u l a t i o n .

The Cour t  f inds  as  a  mat te r  o f  l -aw tha t ,  because o f  the

f a i l u r e  o f  p r o o f  b y  t . h e  D i s t r i c t . ,  t h e r e  i s  n o  f a c t u a l  b a s i s  u p o n

w h i c h  t o  f i n d  t h a t  p e t i t i o n e r  e v e r  r e c e i v e d  t h e  a s s e s s m e n t .

Accord ing ly ,  no  l -ack  o f  ju r i sd ic t ion  can be  found on  the  theory  o f

f a i l i n g  t o  a p p e a l  t h e  m i s s i n g  a s s e s s m e n t  t o  t h e  B E R .  T h e  M o t i o n  t o

D i s m i s s  i s  d e n i e d  a s  t o  t h i s  p e t i t i o n e r .

B .  S u p e r  S a l v a s e ,  I n c .  v .  D i s t r i c t  o f  C o l u r i b i a .

T h i s  n a r t i c u l a r  c a s e  i s  i n  a  d i f f e r e n f  n c r s i - r r r a  b e c a u s e  t h e
t / v l J 9 g ! 9

p e t i t i o n e r  d o e s  n o t  c l a i m ,  c a t e g o r i c a l l y ,  t h a t  i t  n e v e r  r e c e i v e d

t h e  a s s e s s m e n t .  R a t h e r ,  t h e  p e t i t i o n e r  o p p o s e s  t h e  M o t i o n  t o

D i s m i s s  b y  s t a t i n g  t h a t  t h e  a s s e s s m e n t  w a s  r e c e i v e d  s o  c l o s e  i n

t ime to  the  dead l ine  fo r  f i l i ng  the  Board  appea l  tha t  the

n e t i I i o n e r  d ' i  d  n o t  h a v e  s u f f i c i e n t  t i m e  l - n  n r a r r : r o  t - h e  a n n e a lq l / y v q r .

Here ,  the  tax  in  i ssue is  the  rea l  p roper t .y  tax  fo r  Tax  Year

1 9 9 4 ,  p a y a b l e  o n  S e p t e m b e r  1 5 ,  1 - 9 9 3  o n  a  p r o p e r t . y  d e s c r i b e d  a s

L o t  8 0 2  i n  S q u a r e  6 0 5 .  T h i s  p r o p e r t y  i s  l o c a t e d  a t  I ' l L l -  F i r s t

S t r e e t ,  S . W .  T h e  p e f  i t i o n e r  s e e k s  a  r e d u c t i o n  o f  t h e  t . a x  t h a t  w a s

- - ^ , l
A D D g D D E U .

W h e r e  t h e  M o t i o n  t o  D i s m i s s  i s  c o n c e r n e d ,  i t  s u f f i c e s  t o  s a y

tha t  i t  i s  suppor ted  w i th  a f f idav i ts  f rom Dav id  Jackson and C lyde

Sisk .  Wi th  changes made on ly  to  account  fo r  iden t i f y ing
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in fo rmat ion  as  to  the  taxpaver  and

af  f  idav i t . s  a re  o t .herw ise  ident . i ca l  to

P a r t n e r s  v .  D i s t r i c t .  o f  C o l u m b i a .

t h e  t a x  p e r i o d s ,  t h e s e

those f  i l -ed  in  Far rasu t

W h i l e  t h i s  C o u r t  f i n d s  t h a t  t h e  D i s t . r i c t . ' s  a f f i d a v i t s  a r e

a f f l i c t .ed  w i th  the  same weaknesses  no ted  above in  the  f ind ings  as

t , o  F a r r a q u t ,  t h e  c r i t i c a l  i s s u e  i s  n o t  o n e  o f  n o n - r e c e i p t  o f  t h e

assessment .  Thus ,  the  Cour t  need no t  s t rugg le  w i th  t .he  ev ident . ia ry

q u e s t i o n  o f  w h e t h e r  t h e  a s s e s s m e n t  w a s  e v e r  m a i l e d .  p l a i n l y ,  i t

was .  Th is  was acknowl -edged by  , . foe l  D .  Kap lan ,  V ice  pres ident  o f

S u p e r  S a l v a g e ,  i n  t e s t i m o n y  b e f o r e  t h i s  C o u r t .

M r .  K a p l a n  s t a t e d ,  i n  e s s e n c e ,  t h a t  h e  r e c a l l - e d  r e c e i v i n g  t h e

a s s e s s m e n t  o n  o r  a b o u t  A p r i l  2 ,  1 9 9 3 . He has  no t  been ab le  to

I o c a t e  t h e  o r i g i n a l  a s s e s s m e n t  i t . s e l f .  F o r  p r e s e n t  p u r p o s e s ,  h e

on ly  has  a  copy  o f  the  assessment  tha t  was  FAXed to  h im f rom h is

a t to rney  more  recent ly .  H is  counse l  a rgues  to  the  Cour t  tha t  there

w a s  i n s u f f i c i e n t  t i m e ,  i n  t h e i r  v i e w ,  t o  p r e p a r e  a  B o a r d  a p p e a l .

T h r r s .  t h ' i  s  n e f  i  + -  i  n n a r  a i  m n l . '  . 1 ' i  ' {  n a F  € ' i  ' l  
e  a n  A n n F a l  a L  a l I .t  u r r r u  u f u  r t v u  l f r s  q f r  a u y g q f  a L

C o n s i d e r i n g  t h e  t o t a l - i t y  o f  c i r c u m s t a n c e s ,  t h e  f a i l - u r e  t o  f i l - e

a  Board  appea l  was  a  dec is ion  made e i ther  by  the  taxpayer  o r

t a x p a y e r ' s  c o u n s e l  o r  b o t h .  T h e  f a c t  t h a t  n o  B o a r d  a p p e a l  w a s

f i l e d  i s  c l e a r l y  n o t  t h e  f a u l - t .  o f  t h e  D i s t r i c t  o f  C o l u m b i a  o r  i t s

c o n t r a c t o r ,  S i s k .  I n s t e a d ,  t h i s  i s  a  c l a s s i c  s i L u a t i o n  i n  w h i c h

t h e  t a x p a y e r  u l t i m a t e l y  d e c l i n e d  t o  d o  s o m e t h i n g  a t  i t s  o w n  p e r i I .

T h e  p e t i t i o n e r  i m p l i e s  t h a t  i t . s  o w n  i n c o n v e n i e n c e  o r  t h a t  o f  i t s

counse l  i s  an  acceptab le  reason to  ignore  the  requ i rement .  o f  f i l i ng

a  B o a r d  a p p e a l  a s  a  p r e r e q u i s i t e  t o  s e e k i n g  r e l i e f  i n  t h e  c o u r t s .
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T h i s  i s  n o t  a  m e r i t o r i o u s  p o s i t i o n  b e c a u s e  i n d i v i d u a l

taxpayers  (commerc ia l  o r  o therw ise)  cannot  be  permi t ted  to

determine whether  to  comply  w i th  lega1 requ i rements  based upon

t .he i r  own agenda or  the i r  own t imet .ab le .  I f  th is  were  permi t t .ed  or

excused,  there  wou ld  be  no  way t .o  po l i ce  such dec is ionmak ing  on  the

par t .  o f  taxpayers  and the  requ i rement  o f  the  f i l i ng  o f  a  Board

Appea ls  wou l -d  be  mean ing less  and to ta l l y  unenf  o rceab l -e .  The rea l

remedy fo r  a  taxpayer  who is  caught  w i th  l i t t le  t ime is  s imp ly  to

make the  prepara t . ion  o f  a  Board  appea l  a  p r io r i t y  over  o ther

t h i n g s .

T h e  D i s t r i c t ' s  m o t i o n  m r r q f  c r r e n t -  c 6 l  a S  t o  t h i s  p a r t i c u l a r

p e t i t i o n e r .

C .  S a m u e l  A .  a n d  B . S .  U 1 a n o w  v .  D i s t r i c t  o f  C o 1 u m b i a .

The tax  in  cont roversy  is  the  rea l -  p roper ty  tax  fo r  f i sca l

y e a r  1 9 9 4  a n d  t . h e  t a x  p a y a b l e  o n  S e p t e m b e r  L 5 ,  1 9 9 3 .  T h e  s u b j e c t

p r o p e r t y  i s  L o t s  7  ,  L 6 5  ,  8 0 9 ,  a n d  8 1 0  i n  S q u a r e  " 7 0 I ,  w i t h

i m p r o v e m e n t s  t h e r e o n ,  k n o w n  b y  t h e  s t r e e t  a d d r e s s  o f  5 0 - 6 8  N

S t r e e t  ,  S  . E  .  a n d  H a l - f  S t r e e t ,  S  . E  .  ,  W a s h i n g t o n ,  D .  C .

p e t i t i o n e r s  c o n d u c t  b u s i n e s s  a s  . ' A B C  S a l v a g e .  "

' |ne

A s  p a r t  o f  i t s  A m e n d e d  M o t i o n  t o  D i s m i s s ,  t h e  D i s t r i c t  o f

C o l - u m b i a  i n c l u d e s  a f f i d a v i t s  o f  C l y d e  S i s k  a n d  D a v i d  J a c k s o n .  I n

s u b s t a n c e ,  t h e  a r e  i d e n t i c a l  t o  t h e  a f f i d a v i t s  f i l e d  i n  F a r r a q u t

P a r t n e r s  v .  D i s t r i c t  o f  C o l u m b i a .  T h e  C o u r t ' s  a n a l y s i s  o f  t h e s e

af  f  idav i t . s  remains  t .he  same.  Here ,  the  taxpayer  does  make the

a s s e r t i o n  t h a t  t h e  a s s e s s m e n t  w a s  n o t  r e c e i v e d  a t  a l l .  T h i s
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asser t . ion  was made by  Mr .  Samuef  A .  U l -anow,  who owns the  company

and the  proper ty  where  the  company opera tes .  He s ta tes  tha t  he

rece ived the  assessment  a t  t .he  "end o f  t .he  summerr r  in  1993 a

p o i n t  t h a t  i s  w e l l -  p a s t  t h e  J u n e  1 5 ,  1 9 9 3  d e a d l i n e  f o r  f i l i n g  a

B o a r d  a p p e a l .

For  the  reasons  se t  fo r t .h  by  th is  Cour t  here in  w i th  respec t

t o  t h e  g o v e r n m e n t  a f f i d a v i t s ,  t h e  D i s t r i c t ' s  f a c t u a l  p r e s e n t a t i o n

i s  n o t  s u f f i c i e n t  t o  p r o v i d e  a  b a s i s  f o r  d i s m i s s a l . e  T h e  C o u r t

f i n d s  t h a t  M r .  U l a n o w  i s  a  c r e d i b l e  w i t n e s s  a n d  t h e  a f f i d a v i t s  d o

n o t  d i m i n i s h  t h e  w o r t h  o f  h i s  t e s t i m o n y .  T h u s ,  t h e  M o t i o n  t o

D i s m i s s  w i l l  b e  d e n i e d  a s  t o  t h i s  p e t i t i o n e r ' s ,  c a s e .
n, r !/'Ll

W H E R E F O R E ,  i t  i s  b y  t h e  C o u r t  t h i s  - t - ' ,  d a y  o f  . T u n e ,  1 9 9 5

O R D E R E D  t h a t  t h e  D i s t r i c t ' s  M o t i o n  t o  D i s m i s s  i n  F a r r a q u t

P a r t n e r s  v .  D i s t r i c t  o f  C o l u m b i a ,  T a x  D o c k e t  N o .  5 2 5 3 - 9 4  i s  h e r e b y

d e n i e d , '  a n d  i t  i s

F U R T H E R  O R D E R E D  t h a t  t h e  D i s t r i c t ' s  M o t i o n  t o  D i s m i s s  i n  S u p e r

S a 1 v a q e ,  I n c .  v .  D i s t r i c t  o f  C o l - u m b i a ,  T a x  D o c k e t  N o .  6 2 5 5 - 9 4  i s

h a r a l . r r r  a r a n i - o d .  a n r l  i  r -  ' i  c
,  

q a a u

FURTHER ORDERED t .ha t  the  D is t r i c t . ' s  Mot ion  to  D ismiss  in

S a m u e l -  A .  a n d  B . S .  U l a n o w  v .  D i s t r i c t  o f  C o l u m b i a ,  T a x  D o c k e t  N o .

6 2 5 " 7 - 9 4  i s  h e r e b y  d e n i e d .

t T h e  C o u r t ' s  e x a m i n a t i o n  o f
i  n r - o r n n r e f  e d  h c r c ' i  n  k l w  r e f  e r e n c e .

t h e  a f f i d a v i t s  i n  F a r r a s u t  i s
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C o p i e s  m a i l e d  t o :

N a n c y  S m i t h ,  E s q .
Ass is tan t  Corpora t ion  Counse l
4 4 I  F o u r t h  S t r e e t . ,  N . W .
S i x t h  F l o o r  N o r t h
W a s h i n g t o n ,  D . C .  2 0 0 0 1

B r e t t  D .  O r l - o v e ,  E s e .
S t e v e n  G .  F r i e d m a n ,  E s e .
Grossberg ,  Yoche lson,  Fox  & Beyda
2 1 0 0  P e n n s y l v a n i a  A v e n u e ,  N . W .
s u r c e  /  l u
W a s h i n g t o n ,  D .  C .  2 O O 3 ' 7


