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Tax Docket
,Judge Long

Respondent

MEMORL}IDIIM OPTNTON AIVD ORDER

The above-capt . ioned case came before  th is  Cour t  as  an

appea l  f rom a  f ina l  de termina t ion  o f  a  de f ic iency  o f  tax

f o r  t a x  y e a r s  1 9 8 9  a n d  1 9 9 0 .  T h e  p a r t i e s  h e r e i n  h a v e

f i led  c ross  mot ions  fo r  par t ia l  summary  judgment .  The

fo l low ing  fac ts  a re  und isputed  except  where  no ted .

Fac ts

Dur ing  tax  yea rs  1989  and  1990 ,  pe t i t i one rs  (husband

and  w i fe )  res ided  a t  B22O Eas te rn  Avenue ,  N .W. ,  i n  t he

Dist r ic t  o f  Columbia and were responsib le for  pay ing

personal  income taxes to  the Dis t r ic t .  Dur ing tax years

1,989 and 1990,  Pet i t ioners owned twel_ve parcels  of  rea l

proper ty  in  the Dis t . r ic t  o f  Columbia,  which they operat .ed

as  ren ta l -  p rope r t i es .

Pe t i t i one rs  repo r ted  agg rega te  l osses  on  these  ren ta l

p rope r t i es  o f  552 ,930  fo r  t ax  yea r  1989  and  l osses  o f

$56 ,  103  f o r  t ax  yea r  1990  .  pe t i t i one rs  c l a imed  an

ad jus tmen t  t o  the i r  i ncome on  the i r  j o in t  1989  i nd i v idua l

tax  re tu rn  i n  t he  amoun t  o f  $52 ,930 .  pe t i - t i one rs  c la imed



an  ad jus tmen t  t o  i ncome on  the i r  j o in t  1990  D is t r i c t  o f

Co lumb ia  i nd i v idua l  t ax  re tu rn  i n  t he  amoun t  o f  $55 ,103 .

On ,January L3,  L993,  the Dis t r ic t  o f  Columbia

Department of Finance and Revenue (hereinafter the

"Governmentr r )  issued a def ic iency not ice for  tax years

1989 and 1990 based on the d isa l - Iowance of  the renta l  rea l

es ta te  l osses  c l a imed  j - n  excess  o f  $25 ,000 .

On  Ju l y  20 ,  L993 ,  Pe t i t i one rs  pa r t i c i pa ted  i n  a

hear ing wi th  Mrs.  Marsha Napper ,  Tax Audi tor ,  and Mrs.

Mary Pet tus,  Hear ing Of f icer  Lo contest  the tax

assessmen t .

On  Ju l y  2L ,  1993 ,  t he  Governmen t  i ssued  a  l e t t e r  o f

"F ina f  De te rm ina t i on "  t o  Pe t i t i one rs .  C i t i ng  In te rna l

Revenue Code sect ion 469,  the Government  ind icated that

the pass ive loss ru les prohib i t  c la iming losses in  excess

of  $25,000.  Fur ther ,  the Government  s tat .ed that  pursuant

to Dis t . r ic t  o f  Columbia Income and Franchise Tax AcL,

sec t i on  47 -L812 . ] . 0 (a )  ( 3 ) ,  " t he  t ax  may  be  assessed

.  at  any t ime wi th in  f ive years af ter  the return was

f i led,  i f  the taxpayer  omi ts  f rom gross income an amount

proper ly  inc luded in  gross income which is  in  excess of  25

percent  o f  the amount  of  gross income st .a ted on the

return.  r r  See Final  Det .erminat ion le t t .er  dated ,Ju1y 2I ,

1993 .

T h e  D i s t r i c t  d i s a l - l o w e d  t h e  e x c e s s  l o s s  c l a i m e d

P e t i t i o n e r s  o n  t h e i r  i n c o m e  t a x  r e t u r n s ,  w h i c h  r e s u l t e d

l'rr r
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$3 ,206 .25  i n  add i t . i onaL  Laxes  and  pena l t i es  ow ing  to  the

D is t r i c t  o f  Co lumb ia  f o r  t ax  yea r  1989 ,  and  $3 ,195 .00  o f

addi t . ional  Laxes and penal t ies owing to  the Dis t r ic t  o f

Columbia for  tax year  l -990.

Af t .er  appl icat ion of  a  refund credi t  for  tax year

L9gL ,  t he  a l l eged  tax  due  fo r  ae t i l i enc ies  fo r  1989  and

l -990  t o ta l l ed  $4 ,833 .2L .  Pe t i t i one rs  pa id  t he  de f i c i ency

o f  $4 ,833 .2 I  i - n  Augus t .  1993  and  f i l ed  the  i ns tan t .  appea l .

Issueg PresenEed

Pe t i t i one rs '  Comp la in t ,  f i l ed  January  L4 ,  1 -994 ,

a l leges that  the Government  er red in  (1)  t reat ing the

Pet i t ioners '  twelve renta l  proper t ies as one renta l

act iv i ty  and (2)  l imi t ing the to t .a l  deduct ion for  pass ive

ac t i v i t y  l osses  t o  $25 ,000 .

Fi rs t ,  Pet i t ioners contend that  each renta l  proper ty

should be t reated as a separate act iv i ty  wi th  respect  to

the  $25 ,000  deduc t i on  fo r  l - osses  f rom rea l -  es ta te

ac t i v i t i e s .

Second,  Pet i t ioners aI lege that  the Government

incorrect ly  appl ied the s tatute of  l imi ta t i -ons prov is ions

o f  sec t i ons  47 -1803  and  4 '7  -1 -8L2 .1O o f  t he  D is t . r i c t  o f

Columbia Code.

Thi rd,  Pet i t ioners argue t .hat  they fa i led to  receive

proper  not ice of  the assessment  under  the Adminis t rat j -we

Procedure Act  -
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Pet i t . loners seek a refund for  income tax paid j -n  tax

yea rs  1989  and  1990  i n  t he  amoun t  o f  $8 ,538 .2L .

The Government f i led an Answer on March a, 7994,

asser t ing as def  enses the s tatut .e  of  l - imi ta t ions and

Pet i t ioners '  fa i lure t .o  s tat .e  a c l -a im upon which re l ie f

can be granted

On July  18,  1994,  Lhe Government  f i led a Mot ion for

Summary Judgment..

On September 19,  L994,  Pet i t ioners f i led a Response

to the Government's Motion f or Summary ,Judgment whj-ch wil l-

be t reated as Pet i t ioners '  own Mot ion for  Summary

Judgment .  I t  is  upon these cross-Mot ions for  Summary

Judgment that the Court now rules.

Analwsis

Pet i t ioners '  Poei t , ion.

Pet i t . ioners ra ise two c la imsl  in  the i r  Mot ion for

Summary Judgment (captioned "Motion for Denial of Summary

Judgment in Favor of RespondenL")

F i r s t ,  Pe t i t i one rs  c la im  tha t  t he  Governmen t ' s

def ic iency not ice for  tax year  1989 was issued beyond the

appl icable s tatute of  I imi ta t ions.  Pet i t ioners argue that

sec t i on  1 -81 -2 .10 (a )  (1 )  o f  T i t . I e  47  o f  t he  Code  requ i res  the

t  Pe l i t ioners  concede tha t  th is  Cour t .  does  no t  have
j u r i s d i c t i o n  t o  e n t e r t a i n  t h e i r  t . h i r d  c I a i m ,  i . e .  t h a t  t h e  h e a r i n g
to  contes t  the  de f  i c iency  assessment  d id  no t  con f  o rm t .o  t .he
requ i rements  p rov ided fo r  j -n  the  Admin is t ra t i ve  Procedures  Ac t
( D . c .  c o d e  S  1 - 1 5 0 1  e t  s e q .  )  .
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Government  to  make a f ina l  assessment  of  taxes due wi th in

three years of  the f i l ing of  the return.  Pet i t ioners

contend that the Government did not make its f inal

determinat ion unt i l  a f ter  the three year  s tatute of

l imi ta t ions had run.

Further, Petit j-oners argue that the Government

inco r rec t l y  re l i ed  on  sec t i on  : . . 81 -2 . l -0  (a )  (3 )  o f  t he  Code .

Sec t i on  18L2 .10  (a )  (1 )  p rov ides  f i ve  yea rs  fo r  assessmen t

af ter  f i l ing of  tax returns where the omi t ted income is  in

excess of  25 percent .  o f  s tated grross income,  Pet i t ioners

contend t.hat they did not omit any income from gross

income,  but  ra ther  asser t  that  they made s imply  made

adjustments to  gross income in  the form of  deduct ions for

pass i ve  ac t i v i t y  l osses .

Second,  Pet i t ioners c la im that  the Government

incorrectJ-y  assessed def  ic ienc j -es against .  Pet i t ioners '

7989 and 7990 tax reLurns due to  the denia l  o f  pass ive

Ioss  deduc t i ons . Pet i t ioners contend that  sect ion

469 ( i )  (2)  o f  the In ternal  Revenue Code2 l imi ts  the pass ive

loss  deduc t i on  t . o  $25 ,000  fo r  each  pass i ve  ac t i v i t y ,  bu t

does not  l imi t  the to ta l  deduct ion for  pass ive losses to

$25 ,000 .  The re fo re ,  Pe t i t i one rs  a rgue  t . ha t  t he  s ta tu te

a l l ows  them to  deduc t  a  max imum o f  $25 ,000  i n  pass i ve

2 Sect ion  469 ( i )  o f  the  In te rna l  Revenue Code was adopted  by
t h e  D i s t r i c t  o f  C o l u m b i a  a s  p r o v i d e d  i n  s e c t i o n  1 8 0 3 . 2 ( b )  o f  T i t l e
4 - 7  o f  t h e  D i s t r i c t  o f  C o l u m b i a  C o d e .
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act iv i t y  losses  fo r  each o f

p r o p e r t i e s .

the i r  twe lve  ren ta l

Respondent, '  I  Posit ion.

First, the Government argues that i t  made its

assessment  pr ior  to  the expi rat ion of  the s tat .u te of

l - im i t a t i ons  as  se t  f o r t h  i n  sec t i on  1810 .  r 0  ( a )  ( 1 )  .  47

D .  c .  S  1 -8 ] -2 . J .0  ( a )  ( 1 )  .  pu rsuan t  t o  sec t i on  1BL2 .La  (a )  ( r )  ,

the Government cont,ends that i t  has three years within

which to  assess def ic ienc ies against  t .axpayers and that

the three year period begins running from the deadline for

f i l i ng  tax  re tu rns .

Since t .ax returns for  tax year  1989 were due by Apr i l

15,  1990,  the Government  asser ts  t .hat  i t  had unt i l  Apr i l

L5 ,  L993  to  assess  a  de f i c i ency  aga ins t  pe t . i t i one rs  fo r

t ax  yea r  1989 . The Government indicates that the

def ic iency not ice was sent  and received by pet i t ioners in

January 1993, approximately three months before the

expi rat ion of  the s tatute of  l imi ta t ions.

Second, the Government acknowledges that the Code

al l -ows a taxpayer  bo of fset  $25,000 of  nonpassive income

wi th pass ive act iv i ty  losses.  The Government  asserEs,

however ,  that  th is  except ion is  l imi ted to  a maximr:n,

agg rega te  amoun t  o f  925 ,000 .  26  U .S .C .A .  S  469 ( i )  ( 2 )

(Supp .  1994)  .

The Government  a lso refers  to  language in  sect ion

469 ( i )  (1)  o f  the rnternal  Revenue Code which prov ides a
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"naLura1 personrr  a  pass ive act . iv i ty  loss f  or  losses

"a t t r i bu tab le  to  a l l  r en ta l  rea l  es ta te  ac t i v i t i es  w i th

respect to which such individual actively part icipat.ed

r ' .  I .R .C .  S  469 ( i ) ( 1 - )  ( emphas i s  added ) .

F inal Iy ,  the Government  s t ,a tes that  Pet . i t ioners '

re l i ance  on  tax  reguJ -a t i on  sec t i on  459 -4T(k )  i s  m isp laced .

Sect ion 469-4T(k)  is  des igned to a id  taxpayers in  apply ing

t .he aggregat ion ru les.  I t  does not  increase the to ta l

deduct. ion a taxpayer is permitted to take for passJ-ve

losses .

Resolut ion of  the Croge MoEions.  The pending mot ions are

adjudicated as fo l lows.  Pet i t ioners '  Mot ion for  Summary

Judgment must be denied. Respondent's Motion for Summary

Judgment must be granted.

Statute of Liuritat ions Claim

Sec t i on  tBL2 .10 (a )  ( 1 )  o f  t he  Code  s ta tes  t ha t .  "  [ t ] he

amount of income or franchise tax, or both, imposed by

th is  chapter  shal l  be agseesed wi th in  3 years af ter  the

return is f i led, and no proceeding in court without.

assessment  for  the co l lect ion of  such taxes shal l  be begun

a f te r  t he  exp i ra t i on  o f  such  pe r iod ;  " .  4 ' l  D .C .  Code  S

1 ,81 ,2 .  r0  (a )  (1 )  [ emphas is  added ]  .

Pe t i t i one rs  a rg 'ue  tha t  sec t i on  1812  .  10  (a )  (1 )  j - s  a

"  f  i na l  de te rm ina t i on r r  s ta tu te ,  ra the r  t . han  a  "no t i ce , '

^ F ^ t s . . t s ^ For  the  f  o l low lng  reasons ,  Pet i t  j -oners ,

c o n s L r u c t i o n  o f  s e c t i o n  1 8 L 2 . 1 0 ( a )  ( 1 )  i s  i n c o r r e c t

a



By  i t s  p la in  l anguage ,  secL ion '1 ,81 -2 .10  (a )  (1 )  regu i res

the Government to make an aggegsnent of a taxpayer's

income tax reLurn within three years of the date of f iJ- ing

the return.  fn  s imple terms,  render ing an assessment

means the same th ing as present ing a b i l l  for  payment .

Sect ion l8L2.10 (a)  (1)  ao""  not  conta in any language

to suppor t  Pet i t ioners '  c la im that  the Government .  is

required to make a "f inal determination[ within three

years of  f i l ing.  In  other  words,  the Government  s imply

needs to  begin the process of  assessment  wi th in  three

years;  i t  need not  complete i t  w i th in  that  per iod.

Wh i le  sec t i on  1 -8L2 .10  (a )  (2 )  p rov ides  a  genera l

de f i n i t i on  o f  " f i na l l y  de te rm in€d" ,  t h i s  t e rm o f  a r t  i s

inc luded in  and appl icable only  to  sect ion 181,2.10 (e)  ,

which g'overns a situation in which a t.axpayer's amount of

taxabl-e income is changed or correcLed. fn that factual-

scenar io ,  "d  t .axpayer  shaI1,  wi t .h in  90 days af  t .er  such

change or correcLion is f inal ly deter:nined, report in

wr i - t inq such chanqed or  corrected taxable income to the

D is t r i c t  o f  Co lumb ia " . 4 7  D .  C .  C o d e  S  1 8 1 - 2  .  : - 0  ( e )

[ e m p h a s i s  a d d e d ] .

C lear ly ,  the  ins tan t  mat te r  does  no t  invoLve a  change

or  cor rec t i -on  to  Pet i t ioners '  taxab le  income.  Rat .her ,  t .he

Government  judged Pet i t ioners '  income tax  re tu rn  Lo  be

d e f i c i e n t  a n d ,  c o n s e q u e n t l y ,  i s s u e d  a  d e f i c i e n c y  n o t i c e

w i t h  a n  a p p r o p r i a t e  t a x  a s s e s s m e n L .
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The deadl- ine for f i l ing i-989 income tax returns was

Apr i l  L5 ,  1990 .  Pu rsuan t  t o  sec t i on  IBL2 .10  (a )  ( 1 )

therefore, the Government, had untj- l  Apri l  15, L993 to make

an assessment  against  the Pet i t ioners,  lggg tax return.

The Government 's  assessment ,  therefore,  was made pr ior  co

Apr i l  L5 ,  L993 ,  t he  da te  the  s ta tu te  o f  l im i ta t i ons

p rov ided  j -n  sec t i on  18L2 .LO (a )  ( t _ )  exp i red .

For  purposes of  c lar i ty ,  i t  should be noted that  the

Gove rnmen t ' s  r e l - i ance  on  sec t i on  lB I2 .10 (a )  ( 3 )  i n  t he

Let ter  o f  F ina1 Determinat ion is  inappropr ia te.

The Petit ioners did not underreport groaa income on

the i r  l - 989  o r  1990  tax  re tu rns  as  se t  f o r th  i n  sec t i on  47 -

1 - 8 1 - 2 . 1 0  ( a )  ( 3 )  . fnstead,  the Pet i t ioners subtracted

excessive deduct ions for  pass ive act iv i t .y  losses f rom

grosa incom,e,  which caused a reduct ion in  pet i t ioners,

repor ted net  income.

The appl icabre s tatute of  l imi ta t ions in  th is  case,

therefore,  is  the three year  per iod in  which to  assess

t .axes  as  p rov ided  i n  sec t i -on  LBr2 .10 (a )  (1 )  o f  t he  code .

The f ive year  s tatute of  r imi ta t i -ons set  for th  in  sect . ion

1Bl-2 .  10 (a)  (3  )  o f  the Code is  appropr ia te only  in  a

s i tuat ion where a taxpayer  underrepor ts  gross income.

Passive Loss Cla im

Sec t ion  469 (a )  (2 )  o f  T i t Le  26  o f  t he  In te rna l -  Revenue

code  p rov ides  tha t ,  ' r t he  te rm 'pass i ve  ac t i v i t y ,  i nc rudes

any  ren ta ]  ac t i v i t y "  .  26  U .  S .  C .A .  S  46  9  (a )  ( 2 )  .  The
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genera l  rures wi th  regard to  pass ive act . iv i ty  rosses are

t .ha t  (1 )  pass i ve  ac t i v i t y  l osses  can  a lways  be  used  to

of fset  pass ive act iv i ty  income and (2)  pass ive act iv i ty

losses cannot  genera l ly  be used to of fset  nonpassive,

ord inary income.

An except . ion to  the genera l  ru le  ex is ts  in  sect ion

4 6 9 ( i )  ( 1 )  w h i c h  s t a t e s  t h a t , "  [ i ]  n  the  case o f  any

natura l  person,  subsect ion (a)  shaI l  not  apply  to  that

por t ion of  t .he pass ive act iv i ty  ross or  the deduct ion

equiva lent  o f  the pass ive act iv i ty  credi t .  for  any

taxable year  which is  a t t r ibutable to  ar1 rent ,ar  rear

es ta te  ac t i v i t i es  w i th  respec t  t o  wh ich  such  i nd i v idua l

ac t i ve l y  pa r t i c i pa ted  i n  such  taxab l_e  yea r  .  r .  26

U .S .C .A .  S  459  ( i )  ( 1 )  ( emphas i s  added )  .

Sec t i on  459  ( i )  ( 2 )  p rov ides  a  do l l a r  I im i ta t i on  on

this exception providing, ,,  I t ]  he aggregat,e a.nount to which

paragraph (1) applies for any taxable year shalr nots

exceed  525 ,000 .  26  U .S .C .A .  S  469 ( i )  ( 2 ) .

rn  the i r  t -989 Dis t r ic t  o f  co lumbia income tax return,

Pe t . i t i one rs  repo r ted  pass i ve  i ncome o f  $2 ,74g .00  and

pass i ve  l osses  o f  $52 ,930 .00 .  Acco rd ing  to  the  l anguage

o f  s  469  ( i )  ( 2 )  ,  however ,  pe t i t i one rs  were  on l y  en t i t . l ed  to

c l a im  pass i ve  l osses  o f  927 ,748 .00  ( i . e .  deduc t i on  f o r

$2 ,748 .00  o f  pass i ve  i ncome  p lus  g25 ,000 .00  agg regace

amount  for  pass ive losses)  .  The remainder  of  the pass ive

loss ,  $27 ,930 .00  ($52 ,930 .00  m inus  g25 ,000 .00  agg rega te

- 1 0



deduct ion) ,  should have been carr ied over  to  be appl ied

against  income real ized in  subseguent  Lax years,  ra ther

than c la i -med ent i re ly  in  tax year  1990.

In the i r  1990 Dj -s t r ic t  o f  Columbia income tax return,

Pet i t ioners repor ted pass i -ve income of  9588.  O0 and passJ_ve

losses  o f  $56 ,103 .00 .  The re fo re ,  Pe t i t i one rs  we re  on l y

en t i t . l ed  t o  c l - a im  a  deduc t i on  o f  $25 ,588  .  OO ( i .  e .

deduc t i on  o f  $588 .00  o f  pass i ve  i ncome  p lus  f i 25 ,  OOO.  OO

aggregate amounL for  pass ive losses) .  The remainder  of

t he  l oss ,  $31 - ,103 .00  ($55 ,103 .00  m inus  $25 ,000 .00

aggregate deduct ion) ,  should have been carr ied over  ro

subsequen t  t ax  yea rs .

Pu rsuan t  t o  Supe r .C t .C i v .R .  56  ( c )  ,  t h i s  Cou r t  has

rev iewed the ent i re  record,  inc lud ing the p leadings which

the par t ies submit ted in  suppor t  o f  the i r  respect ive

mot ions .  The re  a re  no  ma te r ia l  f ac t s  i n  d i spu te .  Ra the r ,

th is  case is  grounded upon the Cour t 's  appl icat ion of  the

law  to  the  fac ts  o f  reco rd .

WHEREFORE, i t  is  by the Cour t
ac l\

t h i s  &  day  o f

November ,  1 -994

ORDERED t.hat Pet i t ioners'  Motion for Summary ,Judgment

is  hereby  den ied , '  and i t  i s

FURTHER ORDERED that Respondent,s Motion for Summary

Judgment  i s  hereby  gran ted .

e  r \ /- -  - r
Judge
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