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O n  M a y  2 2 , 1 9 9 5 ,  t h i s  C o u r t  i s s u e d  a  M e m o r a n d u m  O p i n i o n  a n d
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name "Reynolds"  is  hereby

C o p i e s  m a i l - e d  t o :
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4 4 I  F o u r t h  S t r e e t . ,  N . W .
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W a s h i n g t . o n ,  D . C .  2 0 0 0 0 1
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SUPERIOR COURT OF THE DISTRICT O
TAI( DTVISION

SQUARE 345 ASSOCTATES
I,IMITED PARTNERSHIP

Petit ioner

Docket  Nos.  4670-90
4977-91 and 528L-92

DISTRICT OF COLI'MBIA

Respond.ent

ORDER

These cases  came on to  be  heard  be fore  the  Cour t  on  October

13,  1 ,994.  Upon the  Pet . i t ions  f  i l ed  here in ,  ds  amended,  the

s t ipu la t ions  be tween the  par t ies  and upon cons idera t ion  thereo f

and the evidence adduced at t r ia l ,  the Court  having entered

F i n d i n g s  o f  F a c t  a n d  C o n c l u s i o n s  o f  L a w  f i l - e d  N I a y  2 2 ,  1 9 9 5 ,  i t  i s

] ^ . -  t s 1 - ^  i : , , s F  - , h i Sp y  L r r E  \ , u  u !  L  r

1995  he reby

3otu day of

1. ORDERED, AD,JUDGED and DECREED that t.he correct

est . imated va lue for  lo t  4 I  in  square 345,  the subject  properLy,

i s  de te rm ined  to  be  as  fo l l ows :

Tax Year 1990 Second Half
Land
Tmrrrnrrements
T o t a I

Tax  Year  1991
Land
Tmnrorrements
r  (J Ld,_L

38 , ' J  50 ,  980
1_3  ,  449  , 020
52 ,200 ,  000

38 ,7  50 ,  980
1_3  ,  449  , 020
52 ,200 ,  000



Tax Year L992
Land
Improvements
Tota l

50 ,437  , 525
3 ,462 ,4 ' 75

53 ,900 ,000

ORDERED,  tha t  Respondent  be  and hereby  is ,  d i rec ted  to

reduce the assessment  on lo t  4L in  square 345 for  purposes of

Dis t r ic t  o f  Columbia real  estate taxes for  Tax Year  1990 Second

Ha l f  f r om $B l - , 759 ,980  t o  $52 ,200 ,000  cons i s t i ng  o f  938 ,750 ,980

fo r  t he  l and  and  $L3 ,449 ,020  fo r  t he  improvemen ts .

3.  ORDERED, that  the Respondent  be and hereby is ,  d i rected

to refund t .o  Pet i t ioners Tax Year  L990 Second Hal f  rea l  estate

taxes  on  l o t  41  i n  squa re  345  i n  t . he  amoun t  o f  $300 ,033 .80  w i t h

in terest  f rom Oct .ober  l -5 ,  1990 to the date of  re fund,  a t  the rate

of  s ix  (6)  percent  per  annum, the s tatutory  rate as prov ided by

- L d - w .

ORDERED,  tha t  Respondent  be  and hereby  is ,  d i rec ted  to

reduce the assessment  on loL 4L in  square 345 for  purposes of

Dis t r ic t  o f  Columbia real  estate taxes for  Tax Year  L99L f rom

$81 ,759 ,980  t o  552 ,200 ,000  cons i s t i ng  o f  $38 ,750 ,980  f o r  t he  l and

and 51.3 ,  449 ,020 f  or  t .he improvements.

5.  ORDERED, that .  the Respondent  be and hereby is ,  d i rected

to refund to  Pet i t ioners Tax Year  1,99L real  estate taxes on 1ot

4 I  i n  squa re  345  i n  the  amoun t  o f  $635 ,539 .57  w i th  i n t . e res t  f rom

Apr i l  L ,L99L  t . o  the  da te  o f  re fund ,  d t  t he  ra te  o f  s i x  (6 )

percent  per  annum, the s tatutory  rate as prov ided by 1aw.

6.  ORDERED, that  Respondent  be and hereby is ,  d i rected to

reduce the assessment  on lo t  4L in  square 345 for  purposes of



Dist r ic t .  o f  Col -umbia real  estate taxes for  Tax year  L992 f rom

s99 ,632 ,000  t o  $53 ,900 ,000  cons i s t i ng  o f  950 ,43 l -  , 525  f o r  t he  l and

and  $3 ,462 ,475  f o r  t he  imp rovemen ts .

7. ORDERED, that the Respondent

to refund to  Pet i t ioners Tax year  L992

4L  in  square  345  i n  the  amoun t  o f  S9B3

March  31 ,  L992  to  the  da te  o f  re fund ,

percent  per  annum, the s tatutory  rat .e

be and hereby is ,  d i rected

real  estate taxes on lo t

, 238 .00  w i t h  i n t e res t  f r om

a t  t he  ra te  o f  s i x  ( 6 )

as provided by law.

c o p i e s  t o :

G l - l - b e r t  H a h n ,  J t . ,  E s q .
T a n j a  H .  C a s t r o ,  E s q .
Amram and Hahn,  P .C.
S u i t e  l - l _ 0 0
W a s h i n g t o n ,  D . C .  2 0 0 0 6

N a n c y  S m r t h ,  E s q .
Ass is tan t  Corpora t ion  Counse l -
D . C .  O f f i c e  o f  C o r p o r a t i o n  C o u n s e l
4 4 1 ,  F o u r t h  S t r e e t ,  N . W .
6 N B 9
W a s h i n g t o n ,  D . C .  2 0 0 0 1
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T a x  D o c k e t  N o s  .  4 6 7 0 - 9 0 ;
4 9 7 7 - 9 1 ,  a n d  5 2 8 I - 9 2

MEMORANDUM OPINION AND ORDER

These conso l - ida ted  cases  are  a I I  appea ls  f rom rea l  p roper t .y

a s s e s s m e n t s  f o r  t h e  s a m e  p i e c e  o f  p r o p e r t y .  T h e s e  c a s e s  r e l a t e  t o

t h e  p a y m e n t  o f  t a x e s  f o r  t h e  s e c o n d  h a l f  o f  t a x  y e a r  1 9 9 0 ,  t a x  y e a r

1 9 9 1 ,  a n d  t a x  y e a r  1 9 9 2 .  T h e  r e a l  p r o p e r t y  t h a t  i s  t . h e  s u b j e c t  o f

F l ^ ' i ^  ' r  ' i F ' i - ^ * i ) n  i n  a I I  t h r e e  c a s e s  i s :  S q u a r e  3 4 5  o f  L o t  4 1 ,  k n o w nL r r l D  I r u l y q L f u l t  f , t f  a a !  L I l t c

a s  1 0 0 1  G  S t r e e t ,  N . W . ,  W a s h i n g t o n ,  D . C .  O n e  o f  t h e  c o n t . e s t e d

m a t t e r s  i n  t h e s e  c a s e s  i s  a n  i s s u e  o f  f i r s t  i m p r e s s i o n ,  i . e .  t h e

determinat ion  o f  the  proper  appra isa l  methodo logy  fo r  the  va lua t ion

o f  a  b r a n d  n e w ,  s u b s t a n t i a l l y  u n l - e a s e d  o f f i c e  b u i l d i n g .

On the  bas is  o f  the  fo l low ing  f ind ings  o f  fac t .  and conc lus ions

of  Iaw,  th is  Cour t  i s  conv inced tha t  the  va lua t ions  ca lcu la ted  by

t h e  a s s e s s o r s  f o r  e a c h  o f  t h e  t a x  p e r i o d s  i n  i s s u e  w e r e  i n c o r r e c t

a n d  t . h a t  t h e  f a i r  m a r k e t  v a l u e s  d e t e r m i n e d  b y  t h e  p e t i t i o n e r ' s

exper t .  a re  t .he  cor rec t  va l -ua t ions .  As  w i l l  be  apparent .  f  rom th is

C o u r t ' s  d e c i s i o n ,  t h e  k e y  t o  d e t ' e r m i n i n g  t h e  c o r r e c t  v a l u e  o f  t h e

proper ty  i s  the  use  o f  the  proper  ana ly t i ca l  mode l  and i t s

n r r n F  i  a : ' l  a n m n n n p n l -  c !
P !  A U L A U a f  U u t t t } r v r r L r r L p  .
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A major  i ssue in  th is  case is  the  th resho l -d  cho ice  to  be  made

between the  so-ca l led  "cap i ta l i za t ion  o f  income approach, r  o r  t .he

so-ca l - led  I ' cos t  approach i '  to  the  va lua t . ion  o f  th is  commerc ia l

p roper ty .  Th is  Cour t  has  de termined tha t  the  use  o f  the  , rcos t

approachr r  fo r  the  va lua t ion  o f  th is  p roper ty  was an  improper

methodo log-y  tha t  was  des t ined to  lead to  an  incor rec t .  assessment r .

The method o f  va lua t ion  t .ha t  shou ld  have been used fo r  a I I  tax

years  i s  the  "cap i ta l : -za t ion  o f  income approach.  "

I. THE CONTROLLING STATUTE AND CASE LAW

The factuar  f ind ings must  be v iewed in  l ight .  o f  the

fundamenta l -  law that  appl ies to  the jud ic ia l  process of  f ix ing a

value on commerc ia l -  proper ty  for  purposes of  prov id ing re l ie f  f rom

an  excess i ve  tax  assessmen t .

Real -  proper ty  taxes are based upon the est imated market  va lue

o f  t he  sub jec t  p rope r t y  as  o f  January  1s t  o f  t he  ca lendar  yea r  t ha t

precedes the tax year  for  an annual -  assessment  and,  as of  December

31s t  f o r  a  second  ha l - f  supp lemen ta l  assessmen t .  Th i s  i s  p resc r ibed

c lea r l y  i n  t . he  D is t r i c t  o f  co lumb ia  code .  see  47  D .c .  SS  B2o  and

930  (1990  nep r . ) ;  see  D i s t r i c t  o f  co l umb ia  v .  wash inq ton  She ra ton

Corp . ,  499  A . zd  l - 09 ,  L I2  (D .C .  1985 ) .  "Es t ima ted  marke t  va lue "  i s

de f i ned  as :

1 n n  h a r  a a r r - r r g 1  O f  t h e  m O S t  p r O b a b l _ e  p f i C e  a tv e !

w h i c f r  a  p a r t i c u l a r  p i e c e  o f  i e a l  p r o p l r t y ,  i f
exposed fo r  sa le  in  the  open marke t  w i th  a
reasonab le  t ime fo r  the  se l - Ie r  to  f ind  a
purchaser ,  wou ld  be  expec ted  to  t rans fer  under
preva i l ing  marke t  cond iL ions  be t .ween par t ies
who have knowledge o f  the  uses  to  wh ich  the
proper ty  may be  pu t ,  bo t .h  seek ing  to  max imize
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t h e i r  g a i n s  a n d  n e i t h e r  b e i n g  i n  a  p o s i t i o n  t o
take  advantage o f  the  ex igenc ies  o f  the  o ther .

4 7  D . C .  S  4 7 - 8 0 2  ( 4 )  ( 1 9 9 0  R e p 1 . )  .

The Court of Appeals in Washinqton Sherat.on further

emphasized,  I ' rn  determin ing the est imat .ed market  va1ue,  the

assessmenL sha1l  take in to considerat ion:

tA l  11 avai lab le in format . ion which may have a
beari_ng on t,he market val_ue of the real_
proper ty  inc lud ing but  not  l imi ted to
g,overnment  imposed resLr ic t ions,  sa les
inf  ormat ion f  or  s imi1ar  types of  rea l
proper ty ,  mor tgage or  other  f inancia l
considerat ions,  rep lacement  costs  less accrued.
deprec iat ion because of  age and condi t ion,
income earn ing potent ia l  ( i f  any) ,  zoning,  the
highest  and best  use to  which the proper ty  can
be puL,  and the present  use and condi t ion of
the proper ty  and i ts  locat ion.

I d .  a t ,  L I 2  .

A person who appra ises a proper ty  for  the purpose of

determin ing i ts  va lue for  taxaLion

may app ly  one or  more  o f  the  th ree  genera l l y
recogn ized approaches o f  va lua t ion  when
cons ide r ing  the  above  fac to rs . l  n o s e
approaches are Lhe replacement  cost
comparable sa les,  and income met .hods ; f
va luat .  j_on.  Usual ly  the appra iser  considers
t .he use of  a l l_  three approaches,  but  one
method may be most appropriate depending on
the ind iv idual  c i rcumstances of  the sub- ject
properry .

I d .  a t  113  [ c i t a t i ons  om i t t ed ]  .

The " replacement  cost  approach,  "  a l -so ca l - l -ed s imply  the r rcost

app roach ,  "  i nvo rves  de r i v ing  the  " ' cos t  o f  rep rac ing  p rope r t y  w i th

new p rope r t y  o f  s im i l -a r  u t i l i t y ' a t  p resen t  p r i ce  l eve l - s ,  l ess  the

exLent  to  which the va lue has been reduced by deprec iat ion because

o f  d9€ ,  cond i t i on ,  obso rescence ,  o r  o the r  f acLo rs . , "  r d .  a t  113 ,
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quo t i ng  16  DCRR S  108 (b )  ( 2 ) ;  9  DCMR S  307 .4 .  The  rep lacemenL  cos t

may  " ' be  es t . ima ted  e j - t he r  by  (1 )  ad jus t i ng  the  p rope r t y ' s  o r i g ina l

cosL for  pr ice Level -  changes,  or  (2)  apply ing current  pr ices to  the

proper t .y 's  labor  and mater ia l -s  components and tak ing in to account

any ot.her costs typical ly incurred in bringing the propert.y to a

f i n i shed  s l a te . ' "  I d .

The ' rcomparable safes approach"  regui res the compar ison of

"  I r ]  ecen t  sa les  o f  s im i l a r  p rope r t y "  and  "Lhe  p r i ce  mus t  be

ad jus ted  to  re f l ec t  d i ss im i l a r i t i es  w i th  t . he  sub jec t  p rope r t y .  "  I d .

As  to  the  "  i ncome cap i ta l i za t i on  app roach ,  t he  D is t r i c t  o f

Columbi-a Cour t  o f  Appeals  has ar t icu lated the fundamenta l  factors

in  the  app l i ca t i on  o f  t h i s  app ra i sa l  me thod .

Th is  me thod  en ta i l - s  de r i v i ng  a  ' s tab i l i zed

annual  net  income'  by reference to  the income
and expenses of  the proper ty  over  a per iod of
severa l -  years.  That  annual  net  income is  then
d iv ided  by  a  cap i t . a l i za t i on  ra te  - - ' a  number
represent ing the percentage rate that
taxpayers must  recover  annual ly  to  pay the
mortgage,  to  obt .a in  a f  a i r  re turn on
taxpaye rs '  equ i t y  i n  t he  p rope r t y ,  and  to  pay
- ^ ^ ^ ' 1  : a F a F a  F a r r n a
I e d r  e b L d L c  L - c t . ' E i ) .

R o c k  C r e e k  P l a z a - W o o d n e r  L t d .  v .  D i s t r i c t .  o f  C o l u m b i a ,  4 6 5  A . 2 d

8 5 7 ,  B 5 B  ( D . C .  1 9 8 3 ) .

Bot .h  conLrac t  ren ts  and marke t  ren ts  must  be  cons idered in

ar r i v ing  a t  t .he  fa i r  marke t  va lue  o f  an  o f f i ce  bu i ld ing ,  when us ing

t h e  i n c o m e  c a p i t a l i z a t i o n  m e t h o d .  S e e  W o I f  v .  D i s t r i c t  o f

C o l u m b i a ,  5 9 7  A . 2 d  1 3 0 3 ,  1 3 0 9  ( D . C .  1 9 9 1 )  .  T o  b e  s u r e ,

I e ] s t ima ted  marke t .  vaLue  i s  no t  de t .e rm ined .
by  re fe rence  to  ' i ncome ava i l ab le  to  the

proper ty  as of  the assessment '  but .  by
reference to  '  income earn ing potent ia l - .  '  The
fundamenta l  not ion that  the market  va lue of



' i  n n a - o - n r n r l r r a i  n nr r r e v r r ( s  I / r  v u u u r r r y
' p r e s e n t  w o r t h  o f
at the heart .  of
m e t h o d .

5

proper t y  re f l ec t s  the
a fu ture income st ream'  is
the  i ncome cap i ta l i za t i on

D is t r i c t  o f  Co lumb ia  v .  Shera ton  Wash inq t .on  Corp . ,  gup ra ,  499  A .2d ,

a t  115  ( c i t a t i ons  omi t ted )  .

I n  Wo l f  v .  D i s t r i c t  o f Columbia, supra.  the Cour t  o f  Appeals

sL ressed ,

Actual  earn ings,  o f  course,  f rdy be re l_evant
ev idence  o f  a  bu i l d ing ' s  f uLu re  '  i ncome
earn ing poLent  ia l - ,  '  buL i t  is  the fucure
po ten t i a l ,  no t the current earnincrs
t h e m s e l v e s ,  t h a t  m u s t  c o n s t i t u L e  t h e  l e q a l
b a s i s  f o r  v a l u a t i o n .

W o l f  v .  D i s t r i c t  o f  C o l u m b i a ,  s u p r a ,  5 9 ?  A . 2 d  a t .  1 3 0 9 .

A s  a  p r a c t i c a l  m a t t e r ,  t h e  s t a t u L e  a n d  c a s e  l - a w  c i t e d  a b o v e  i s

the  bes t  f ramework  w i th in  wh ich  Lo  ad jud icaLe whether  the

assessments  were  fa ta l l y  f l -awed and the  ex ten t .  Lo  wh ich  the  Cour t

ought  to  accept  the  wor th  o f  t .he  d i f fe r ing  appra isa ls  o f fe red  by

t h e  p e t i t i o n e r ' s  e x p e r t  w i t n e s s  a n d  t h e  D i s t r i c t ' s  e x p e r L  w i t n e s s .

Two ind iv idua l  assessors  were  invo l -ved in  the  ins tan t  case.

T h e r t c o s t  a p p r o a c h "  t o  v a l - u a t i o n  w a s  s e l - e c t e d  b y  o n e  o f  L h e m  a s  t h e

bas is  fo r  fo rmuJ-a t ing  the  assessment ,  fo r  tax  year  1990 (second

h a l f )  a n d  t a x  y e a r  1 - 9 9 L .  T h e  p e t i t i o n e r ' s  e x p e r t  u l t i m a t e l y  r e l i e d

upon the  "cap i ta l - i za t ion  o f  income approach"  in  o rder  to  appra j_se

t h e  p r o p e r t y  f o r  a l l  o f  t h e  t a x  y e a r s  i n v o l - v e d .  T h e  D i s t r i c t  a l s o

presented  an  exper t  w j - tness  who per fo rmed an appra isa l  o f  th is

proper t .y .  He re l ied  upon the  "c .sp iLa l i za t ion  o f  income approach"

but  a r r i ved  a t  va lua t ions  tha t  d i f fe red  grea t ly  f rom t .hose o f

n c l -  i  I i  r ^ r n e r t  q  o v r r a r f



1987) ;  see  a l so  B r i ske r  v .  D i s t r i c t  o f  Co l -umb ia ,  510

o

Without  doubt ,  the pet i t ioner  bears the burden of  prov ing that

the assessment  under  rev iew " is  incorrect  or  i l legal ,  not  mere ly

that  a l ternat ive met .hods ex is t  g iv ing a d i f  f  erent  resul t . .  I '  Saf  eway

S to res ,  I nc .  v .  D i s t r i c t  o f  Co lumb ia ,  525  A .2d  207 , 2 L 1 ,  ( D .  C .

A . 2 d  L 0 3 7  ,

l - 039  (D .C .  1986)  .  The  ro le  o f  t he  Super io r  Cour t  i s  t o  a f fo rd  the

pe t i t . i one r  a  t r i a l -  de  novo .  47  D .C .  S  3303 .  Thus ,  t h i s  Cour t  mus t

sc ru t i n i ze  the  en t i re  p rocess  by  wh ich  t . he  pe t i t i one r ' s  expe r t ,  t he

D is t . r i c t '  s  assesso rs ,  and  t . he  D is t r i c t '  s  expe r t  w i t . ness  a r r i ved  a t

the j - r  conclus ions.  The law prov ides a c lear  s t ructure for  do incr

so .

I I .  F INDTNGS OF FACT

A.  The Sub jec t  Proper ty .  Th is  p roper ty  i s  phys ica l - l y  loca t .ed

a t  1 0 0 1  G  S t r e e t ,  N . W .  a n d  i s  i m p r o v e d  b y  a  L 2 - s t o r y  o f f i c e

b u i l d i n g .  I t  w a s  c o n s t r u c t e d  i n  t h e  p e r i o d  o f  L 9 8 7 - 1 9 8 9 .  T h i s

bu i ld ing  is  the  redevefoped she l l  o f  the  fo rmer  Woodward  & Lo t .h rop

Nor th  Bu i ld ing  and the  Mc lach len  Bank Bu i ld ing .  The improvements

fea ture  f i ve  leve Is  o f  underground park ing ,  in  add i t ion  t .o  a  new

i n t e r i o r .

T h i s  b u i l d i n g  h a s  3 9 9 , 7 2 7  s q u a r e  f e e t  o f  g r o s s  b u i l d i n g  a r e a

a b o v e  g r a d e ,  i . e .  a b o v e  s i d e w a l k  l e v e 1 .  T h e r e  i s  3 2 7 , 3 2 5  s q u a r e

f  e e t  o f  l e a s a b l - e  o f  f  i c e  s p a c e  a n d  7 5  , 4 5 7  s q u a r e  f  e e t  o f  l e a s a b l - e

r e t a i l  s p a c e .  I n  a d d i t i o n ,  t h e r e  i s  3 1 , 6 ' 7 5  s g u a r e  f e e t  o f  s t o r a g e

s p a c e  ,  d  9 , 4 3 8  s q u a r e  f o o t  e x e r c i s e  f a c i l i t y ,  a n d  a p p r o x i m a t e l y  2 3 9



park ing  spaces .  l

B. The Original Tax Assessments and the Competing Appraisals.

Fo r  t he  second  ha l f  o f  1990 ,  t he  t ax  assessmenL  was  $81 ,759 ,980 .

The  da t .e  o f  t . h i s  va lua t i on  was  December  31 ,  1989 .  The  pe t i t i one r , s

exper t  appra iser  test i f ied at .  t r ia l -  that  the va lue of  the proper ty

as  o f  t h i s  da te  was  $52 ,200 ,000 .

For  the  t .ax  year  199I ,  Lhe D is t . r i c t  assessed the  proper t .y

a  v a l - u e  o f  $ 8 a , 7 5 9 , 9 8 0 .  T h e  d a t e  o f  t . h i s  v a l u a t i o n  w a s  J a n u a r y

1 9 9 0 .  T h e  p e t j - t i o n e r ' s  e x p e r t  t e s t i f  i e d  a t  t . r i a l  t h a t  t h e  v a l u e

t h e  p r o p e r t y  a s  o f  t h i s  d a t e  a l s o  w a s  $ 5 2 , 2 0 0 , 0 0 0 .

For  t ax  yea r  L992 ,  t . he  D i s t r i c t . ' s  assessmen t  was  $99 ,632 ,000 .

The  da te  o f  va lua t i on  was  January  1 - ,  1991 .  A t  t r i a l  t he

pe t i t i one r ' s  expe r t  app ra i se r  s ta ted  tha t  t he  co r recL  va lue  o f  t he

p rope r t y  on  t h i s  da te  was  no  more  t han  $53 ,900 ,000 .2

tThe zon ing  is  ca tegor ized  as  C-4  and Lhe proper ty  i s
d e v e l o p e d  t o  a  1 0 . 0  F A R ,  i . e .  f l o o r  t o  a r e a  r a t i o .

' In  open cour t  r  as  a  p re l im inary  mat te r ,  th is  Cour t .  de termined
t h a t  t h e  p e t i t i o n e r  h a d  m e t  a l - I  j u r i s d i c t . i o n a l  p r e r e q u i s i t e s  f o r
seek ing  jud ic ia l  rev iew th rough a  t r ia l  de  novo in  Super io r  Cour t . .
The Government  had moved to  d ismiss  the  pe t i t ion  w i th  respec t  to
the  second ha l f  o f  tax  year  1990,  oo  the  grounds tha t  pe t i t ioner
h a d  n o t  f i l - e d  a  t i m e l y  a p p e a l .  P e t . i t i o n e r ' s  w i t n e s s ,  L e o n a r d  W .
Hor ton ,  I I I ,  was  V ice  Pres ident  and Genera l  Counse l  o f  the  t .axpayer
ent i t y .  H is  uncont rad ic t .ed  and c red ib le  tes t imony was t .ha t  he  d id
not  rece ive  no t ice  o f  a  Lax  assessment .  fo r  the  second ha l f  o f  1 -990
u n t i l  a t  l e a s t  M a r c h  4 ,  1 9 9 0 .  T h e  r e s p o n d e n t ' s  w i t n e s s  w a s  D e o n
Anthony  Dan ie l -s ,  dD assessment  techn ic ian .  He exp la ined h is
process  fo r  p repar ing  ba tches  o f  no t . i ces .  However ,  he  was no t  ab le
to  account  fo r  whether  the  no t ice  to  th is  pe t i t ioner  had ever  been
p laced in  the  mai l  A t  bes t ,  he  ind j -ca ted  tha t  the  Government
cont rac ts  w i th  an  ou ts ide  company to  per fo rm the  ac tua l  ma i l ing  and
tha t  ba tches  o f  no t ices  are  mere ly  p icked up  f rom a  par t i cu la r  ou t
b o x .  N o  o n e  f r o m  t h e  c o n t r a c t o r  t e s t i f i e d .  O n  b a l a n c e ,  t h e n ,  t h e
D i s t . r i c t  c o u l d  n o t  r e b u t  t h e  p e t i t . i o n e r ' s  c l a i m  t h a t .  n o  n o t i c e  w a s
rece ived in  su f f i c ien t  t ime fo r  an  appea l  to  be  f i led  by  the  normal
d e a d l i n e .  T h e  m o t i o n  t o  d i s m i s s  w a s  d e n i e d .

a t

I ,

o f
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a t  a r l .  A t  mos t ,  he  genera l l y  l ooked  a t  sa res  p r i ces  pe r  squa re

foot  o f  net  rent .ab l -e area,  pure ly  as a check on the va lue that  he

ul t imate ly  der ived by employ ing the r rcost  approach.  "

As  to  the  " cosL  app roach , , '  i t  i s  c lea r  t ha t  h i s  execu t j _on  o f

t .h is  analys is  inc luded errors .  For  example,  in  the context  o f

va lu ing a vacant ,  non-stabi l ized proper ty ,  he erroneously  inc luded

the  deve lope r ' s  p ro f i t ,  ds  we l l -  as  the  cos t  o f  i n te res t  on  the

cons t ruc t i on  l oan . Addi t iona l l y ,  he  fa i led  to  make anv

ad jus tments ,  in  te rms o f  cos t  and expenses  wh ich  wou l -d  be  requ i red

to  ge t  the  proper ty  f rom "as  is "  va lue  on  the  da te  o f  va l -ua t ion  to

a n  " a s  s t a b i l i z e d "  v a l u e  - Dav is  admi t ted  tha t  he  made no

ad jus tments  to  the  sa les  t .ha t  he  rev iewed and tha t  he  d id  no t ,  take

in to  account .  the  fac t  tha f  tha  qr rh - ionr -  p roper ty  was vacant  and

c l e a r l y  n o t  s t a b i l i z e d .

Ar ' i  n r -an  Harve l l  was  a lso  ca I Ied  as  a  w i t .ness  bv  t .heY s 4 r r e v . r  u q J r g q  q D  q  w f  L l l (

p e t . i t i o n e r ,  t o  e s t . a b l i s h  h o w  h e  a r r i v e d  a t  t h e  a s s e s s e d .  v a l u e  o f

t h i s  p r o p e r t y  f o r  t a x  y e a r  L 9 9 2 .  u n l i k e  M r .  D a v i s ,  M r .  H a r v e r l

r e l i e d  u p o n  t h e  " c a p i t a l : - z a L i o n  o f  i n c o m e  a p p r o a c h . "

H a r v e l l ' s  a s s e s s m e n t  w a s  p e r f o r m e d  w i t h  t h e  a i d  o f  t h e  1 9 8 9

income and expense fo rm tha t  had been submi t ted  to  the  Depar tment

o f  F inance and Revenue,  as  weI I  as  w i th  the  a id  o f  the  ren t  ro11 o f

t h e  t a x p a y e r .  A s  o f  t h e  e n d  o f  1 9 8 9 ,  t h i s  p r o p e r t y  h a d  o n l y  t w o  o r

t h r e e  r e t a i l  t . e n a n t s  a n d  n o  o f  f  i c e  t e n a n t s  a t  a l - 1 .  D u e  t o  t h e

dear th  o f  in fo rmaL ion  f rom the  spb jec t  p roper ty ,  Harve l l  looked to

t .he  marke t  da ta  Lo  de termine what .  wou ld  cons t i tu te  a  "s tab i l i zed . r l

n e t  o p e r a t i n g  i n c o m e .  H e  t e s t i f i e d  t h a t  h e  u s e d  a  4 ?  v a c a n c y  r a t e ,
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a t  a l l - .  A t  m o s t ,  h e  g e n e r a l l y  l - o o k e d  a t  s a l e s  p r i c e s  p e r  s q u a r e

foo t  o f  ne t  ren t .ab le  a rea ,  pure ly  as  a  check  on  the  va l -ue  tha t .  he

u l t . imate ly  der ived  by  employ ing  the  r rcos t  approach.  "

As  to  the  t rcos t  approach,  "  i t  i s  c lear  tha t .  h is  execut ion  o f

th is  ana lys is  inc l -uded er ro rs .  For  example ,  in  the  contex t  o f

va lu ing  a  vacant ,  non-s tab i l i zed  proper ty ,  he  er roneous ly  inc luded

t h e  d e v e l o p e r ' s  p r o f i t ,  d s  w e l l  a s  t h e  c o s t  o f  i n t e r e s t  o n  t h e

cons t ruc t i on  foan . A d d i t i o n a l l y ,  h e  f a i l e d  t o  m a k e  a n y

ad jus tments ,  in  te rms o f  cos t  and expenses  wh ich  wou ld  be  requ i red

to  ge t .  the  proper ty  f rom "as  is "  va lue  on  the  da te  o f  va lua t ion  to

a n  " a s  s t a b i l i z e d "  v a l u e . Dav is  admi t ted  tha t  he  made no

ad jus t .ments  to  the  sa les  tha t  he  rev iewed and tha t  he  d id  no t  take

in to  account  the  fac t  tha t  the  sub jecc  proper ty  was vacant  and

c l e a r l y  n o t  s t a b i l - i z e d .

Q u i n t o n  H a r v e l l  w a s  a f s o  c a l l - e d  a s  a  w i t n e s s  b y  t h e

n o f i t - i n n o r  i o  e s t a b l i s h  h o w  h e  a r r i v e d  a t  t h e  a s s e s s e d  v a l u e  o fu ! v r r e ! ,  s

t h i s  p r o p e r t y  f o r  t a x  y e a r  1 9 9 2 .  U n l i k e  M r .  D a v i s ,  M r .  H a r v e l l

r e l i e d  u p o n  t h e  " c a p i t a l : - z a t i o n  o f  i n c o m e  a p p r o a c h . "

H a r v e l l ' s  a s s e s s m e n t  w a s  p e r f o r m e d  w i t h  t h e  a i d  o f  t h e  1 9 8 9

income and expense fo rm tha t  had been submi t ted  to  the  Depar tment

o f  F inance and Revenue,  as  we l - l  as  w i th  the  a id  o f  the  ren t  ro l l  o f

t h e  t a x p a y e r .  A s  o f  t h e  e n d  o f  1 9 8 9 ,  t h i s  p r o p e r t y  h a d  o n l y  t w o  o r

t . h r e e  r e t a i l  t e n a n t s  a n d  n o  o f f i c e  t e n a n t s  a t  a l l .  D u e  t o  t h e

dear th  o f  in fo rmat ion  f rom the  sgb jec t  p roper ty ,  Harve I l  looked to

t h e  m a r k e t  d a t a  t o  d e t e r m i n e  w h a t  w o u l d  c o n s t i t u t e  a  " s t a b i l i z e d "

n e t  o p e r a t i n g  i n c o m e .  H e  t e s t i f i e d  t h a t  h e  u s e d  a  4 ?  v a c a n c y  r a t e ,



1 0

ind ica t ing  h is  work ing  assumpt ion  o f  t .he  amount  o f  vacant  bu t

ren tab le  space tha t  wou l -d  be  ex is t ing .  However ,  he  admi t ted  tha t .

he  made no ad jus tments  to  income to  re f lec t  the  fac t  o f  the  85?

vacancy  in  the  proper ty  fo r  th is  par t i cu la r  tax  year .

W i t h  r e g a r d  t o  t h e  c a p i t a l i z a t i o n  r a t e ,  M F .  H a r v e l - l  t e s t i f i e d

t h a t .  h e  u s e d  a  r a t e  o f  . 0 8 5 ,  w h i c h  w a s  s e l e c t e d  f r o m  a  r a n g e  o f

ra tes  tha t  were  g iven t .o  h im by  the  Of f i ce  o f  S tandards-and Rev iew,

wi th in  the  Depar t .ment .a  The s ta f f  o f  S tandards  and Rev iew had

p u b l i s h e d  a  s c h e d u l e ,  c a l c u l a t i n g  a  c a p i t a l i z a t i o n  r a t e  u s i n g  t h e

mor tgage equ i t .y  band o f  inves tment  techn ique (o f ten  ca l led  the

Akerson fo rmat )  .  Th is  schedu le ,  in  tu rn ,  inc luded a  subs tan t ia l

downward  ad jus tment  o f  the  ra te ,  as  a  resu l -L  o f  the i r  assumpt ion  o f

a  la rge  apprec ia t ion  in  va lue .  Mr .  Harve l l -  s t .a ted  tha t  w i thout  the

i n c l u s i o n  o f  t h i s  a s s u m p t i o n ,  t h e  c a p i t a l i z a t i o n  r a t e  o t h e r w i s e

wou ld  have been . ] -205

S e v e r a ]  f l a w s  a r e  t o  b e  f o u n d  i n  H a r v e l I ' s  a s s e s s m e n t .  F i r s t ,

h e  w a s  u n a b l e  t o  g i v e  a n y  j u s t i f i c a t i o n  f o r  a p p l y i n g  s u c h  a  l a r g e

apprec ia t i on  fac to r  t o  t h i s  p rope r t y . He acknowl-edged that

a p p l y i n g  a  c a p i t . a l i z a t i o n  r a t e  o f  . 1 2 0 5  i n s t e a d  o f  h i s  r a t e  o f  . 0 8 5

resu l ted  in  a  d i f  f  e rence in  3ggsgcmont -  n f  =pprox imat .e ly

$ 2 9  , 0 0 0 ,  0 0 0  .

S e c o n d ,  H a r v e I I  a d m j - t t e d  t h a t  t h e  c a p i t a l i z a t i o n  r a t e  t h a t .  h e

used was no t  h igh  enough to  cover  rea l  es ta te  taxes ,  the  annua l -

mor tgage payment ,  and to  p rov ide .a  re tu rn  on  the  cash inves tment .

n T o  t h i s  e x t e n t ,
c o m m i t t e e  e f f o r t .

t h e  a s s e s s m e n t  p r o c e s s  i s  s o m e w h a t  o f  a



T h i r d ,  H a r v e l l -  a d m i t t e d  t h a t  h e  f a i l e d

t o  t . h e  v a l u e  f r o m  " a s  s t a b i l i z e d "  t o  t r a s  i s

t o

t l

make any  ad jus tments

He did not compute

the present .  wor t .h  of  h is  est imated fu ture income st ream. This

fa i ls  to  account  for  the amounL of  money that  j -nvestors would be

wi l l ing to  pay to  recej -ve that  income st ream.

In address ing i ts  burden of  proof  and burden of  persuasJ-on,

the taxpayer produced t.est. imony of an expert appraiser who

concluded that  t .he proper ty  was of  a  substant ia l ly  }ower fa i r

market .  va lue on the dates of  va luat . ion.

Mr.  Ant .hony  Reyno lds  is  a  longt ime appra iser  and is  a  member

a n d  f o r m e r  P r e s i d e n t  o f  t h e  A p p r a i s a l -  I n s t i t u t e .  T h e  D i s t r i c t

s t i p u l a t . e d  L o  h i s  q u a l i f i c a t i o n s  a s  a n  e x p e r t .  H e  p r e p a r e d  o n e

d e t a i l - e d  w r i t t e n  a p p r a i s a l  r e p o r t  t h a t  c o v e r e d  a l l  o f  t h e  t a x

p e r i o d s  t h a t  w e r e  t . h e  s u b j e c t  o f  t h i s  t r i a l .

Mr .  Reyno lds  conc luded tha t  the  cor rec t  fa i r  marke t  va l -ue  fo r

t h i s  p r o p e r t . y  f o r  t h e  1 9 9 0 / 1 9 9 1  t a x  y e a r s  w a s  $ 5 2 , 2 0 0 , 0 0 0 .  F o r  t a x

y e a r  1 9 9 2 ,  h e  c o n c l u d e d  t h a t  t h e  c o r r e c t  v a l - u e  w a s  $ 5 3 , 9 0 0 , 0 0 0 .

T h e  d e t a i l s  o f  h i s  a n a l - y s i s  a r e  s u m m a r i z e d  a s  f o l l o w s .

Reyno lds  commenced by  observ ing  the  acLua l  cond i t ion  o f  t .he

proper ty  on  t .he  t .h ree  assessment  da tes .  The bu i ld ing  was f ina l l y

c o m p l e t e d  a n d  r o o f e d  i n  1 9 8 9 .  N o n e t h e l e s s ,  i t  h a d  n o  o f f i c e

t e n a n t s  u n t i l  m u c h  l - a t e r .  I t  w a s  a n t i c i p a t e d  t h a t  a t  l - e a s t .

$ 2 5 , 0 0 0 , 0 0 0  o f  a d d i t i o n a l  e x p e n s e s  a n d  l - o s s e s  w o u l - d  b e  i n c u r r e d  i n

o r d e r  t o  g e t  t h e  p r o p e r t y  t o  t h e  p o i n t  o f  s t a b i l i z a t i o n .  T n d e e d ,

i t .  was  because the  bu i ld ing  was no t  ye t  occup ied  and s tab i l i zed

t h a t  R e y n o l d s  c o n s i d e r e d  b u t  r e j e c t e d  t h e  " s a l e s  c o m p a r i s o n ' r  a n d
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"  cosLr r  approaches .

One,  he  found t .ha t  a  d i rec t  sa l -es  compar ison wou l -d  no t  have

been va l id  because,  even i f  there  had been any  sa les  o f  par t ia l l y

comple te  (bu t  comparab le )  bu i ld ings ,  such sa les  wou ld  be  suspec t

because o f  the  l - i ke l ihood tha t  they  had been the  produc t  o f  d .u ress

( d u e  t o  t h e  p o o r  r e a l  e s t a t e  m a r k e t  i n  1 9 9 1 ) .

Two,  Reyno lds  re jec t .ed  the  cosL approach because the  cos t  to

rep l i ca te  th is  bu i ld ing  cannot  be  equated  w i th  the  va lue  o f  a

p a r t i a l l y  c o m p l e t e  b u i l d i n g  u n l e s s  s u c c e s s f u l  c o m p l e t i o n  c a n  b e

guaranteed.  He fu r ther  de termined tha t .  as  o f  the  va lua t ion  da tes ,

any  prospec t ive  deve loper  o f  t .h is  p roperL .y  wou l -d  dec ide  no t  to

b u i l d  t h i s  b u i l d i n q  b e c a u s e  i t  w o u l d  n o t  b e  e c o n o m i c a l l y  f e a s i b l e .

T h r e e ,  t h e  c a p i t a l i z a t i o n  o f  i n c o m e  a p p r o a c h  w a s  u l t i m a t e l y

seLected  by  Reyno lds  because,  he  sa id ,  most  po ten t ia l  buyers  wou ld

u s e  t h i s  m e t h o d  t o  f  i r s t .  d e t e r m i n e  a  v a l u e  r r a s - c o m p l e t e d .  "

M o r e o w e r .  a n v  n o t e n , l -  i a l  h u w e r  w o u f d  t . h e n  m a k e  s e v e r a l -  d e d u c t i o n s  t o. . v !  v v  v  v !  /

a r r i v e  a t  a  v a l - u e r r a s  i s . "

A s  h i s  n e x t  s t e p ,  M r .  R e y n o l d s  c a l - c u l a t e d  a  s t a b i l - i z e d  n e t

i n c o m e  a s  o f  e a c h  o f  t h e  v a l u a t i o n  d a t e s .  H e  e s t i m a t e d  t h e  m a r k e t

v a l u e  o f  t h e  o f f i c e  a n d  r e t a i l  s p a c e ,  b a s e d  u p o n  r e n t a b l e

comparab les  and he  f  ac to red  in  the  f  ew ex is t . ing  l -eases .  He then

d e d u c t e d  s t a b i l i z e d  e x p e n s e s  t o  a r r i v e  a t  a  n e L  i n c o m e  o f

$ 8 , 3 5 2 , 8 8 3  i n  t h e  f i r s t  y e a r .  H e  t h e n  c a p i t a l i z e d  t h i s  i n c o m e  b y

a  r a t e  o f  . 1 - 0 ' 7 ' 7 5 ,  t o  a c h i e v e  a  . r o u n d e d  v a l u e  o f  $ 7 7 , 5 0 0 , 0 0 0  f o r

D e c e m b e r  3 1 ,  1 9 8 9  a n d  J a n u a r y  1 ,  1 9 9 0 ,  " a s  s t a b i l i z e d . "

The cap i ta l - i za t ion  ra tes  tha t  were  deve loped by  Reyno lds  were
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der ived f rom the f inancia l  band of  investment .  technique.

speci f ica l ly ,  he made a s tudy of  the market ,  incruding in terest

rates,  y ie ld  rates,  surveys of  ra tes conducted by the Amer j -can

Counsel  o f  L i fe  Insurance and the Amer ican fnsLi tu te of  ReaI  Est .a te

Appra isers.  rn  the f i rs t  year ,  he appl ied factors based upon a 752

mor tgage  a t  8 .8?  i n t . e res t  f o r  30  yea rs .  He  es t ima ted  t . he  equ i t y

rate at  6?,  to  ar r ive at  a  conclus ion that  t .he capi ta l - izat ion rate

shou ld  be  .1 -07 i5  fo r  t . he  f i r s t  yea r .5

As a foundation for his work product., Reynolds not.ed that. he

took in to accounL the opin ion of  the Dis t r ic t  o f  Columbia Cour t  o f

Appeals ,  in  Rock creek p laza-woodner  Ltd. ,  supra,  as to  what .  the

cap i ta l i za t i on  ra te  mus t  add ress ,  i . e .  a  ra te  tha t  wou ]d  be

su f f i c i en t  t o  i nsu re  paymen t .  o f  t he  mor tgage ,  rea l  es ta te  taxes ,

and a f  a i r  re turn on the taxpayer '  s  equi t .y  in  t .he proper ty .  5

Reyno lds  emphas ized  tha t ,  excep t  f o r  t he  tax  ra te  ( f i xed  by  1aw) ,

a l l -  o f  the other  components in  the f  ormul-a thaL he used were

sel -ect .ed f  rom the market .

As  a  f i na l -  s t ep  t o  a r r i ve  a t  t . he ' as  i s "  va rue ,  Reyno lds

app r i ed  seve ra l  ad jusLmen t . s  t o  t he  f i gu re  o f  977 ,500 ,000 .  He

deduc ted  $4 ,000 ,000  f o r  wha t  he  t e rms  Lhe  I ' unea rned  r i s k  r ewa rd , r l

s ince there was addi t ional -  r isk  to  the owner unt i l  the bui ld inq was

sH is  ca rcu la t i ons  a re  se t  f o r th  on  page  14  and  15  o f  h i s
wr i t t en  repo r t  t ha t  i s  a  t r i a l  exh ib i t .

6r t  is  cer ta inry  appropr ia te for  an appra lser  who is  to
test i fy  about  the va lue of  the p loper ty  to  re-ognize ex is t ing law
that  would govern the re l -evance of  h is  or  her  op in ion.  Havi ig  to
account  for  legal  requj - rements in  def in ing fa i r  market  va lue is  a
factor  that  would and should natura l ly  a f fect  t .he content  o f  the
appra i sa l  t ha t  i s  o f fe red  i n  cou r t .
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Al -so ,  Reyno lds  deducted  o ther  sums: $ 1 5 , 1 4 6 , ' / t L  f o r

t he  l - os t .  r en t  du r i ng  t he  l ease -up  pe r i od ;  $4 ,030 ,000  f o r  t enan t

improvemen ts  tha t  were  no t  ye t  made ;  and  $3 ,118 ,8 i s  f o r  l eas ing

commiss ions .  He  a l so  app l i ed  a  c red i t  o f  $981 ,975  fo r  t . he  reduced

expenses dur ing the lease-up per iod.  The sum of  these adjust .ments

was  $25 ,300 ,000 ,  r ounded .  Thus ,  t he  f  i na l  " as  i s "  va ]ue  o f  t h i s

p rope r t . y  f o r  t he  f i r s t  two  va l -ua t i on  da t .es  was  gS2 ,20O,OO0.

As to  tax  year  I99 I ,  the  marke t  va l -ue  was der ived  by  Reyno lds

i n  s i m i l a r  f a s h i o n .

F i r s t . ,  R e y n o l d s  s t a b i l i z e d  t h e

$ 8 , 6 3 9 , 6 6 4 ,  c a p i t a l i z e d  i t  a t  . 1 1 3 8 2  t o

c o m p l e t e d / o c c u p i e d )  o f  $ 7 5 ,  9 0 0 ,  0 0 0 .  H e

t o t a l l i n g  # 2 2 , 0 0 0 , 0 0 0 ,  r o u n d e d .  H i s  t r a s

1 9 9 1  w a s  $ 5 3 ,  9 0 0 ,  0 0 0 .

T h e  D i s t r i c t ' s  c h a l l e n g e

p r i n c i p a l l y  i n  t h e  f o r m  o f  c r o s s -

o f  i t s  o w n  e x p e r t .

ne t  opera t ing  income a t

ach ieve  a  rounded va lue  (as

made t .he  same ad jus tments ,

i s "  v a l u e  a s  o f  J a n u a r y  1 ,

to  Reyno lds '  conc l_us ions  came

examinat ion  and the  r : resent .a t ion

On cross-examinat ion ,  ReynoJ-ds  was ques t ioned regard ing  an

appra isa l  repor t  tha t .  he  had prepared fo r  th is  very  same proper ty ,

f o r  t h e  b e n e f i t .  o f  F i r s t .  C h i c a g o  N a t i o n a l  B a n k  i n  1 9 8 G .  T h e

Dis t r i c t .  focused upon the  fac t  tha t  th is  appra isa l  ind ica ted  tha t

there  was a  va l -ue  h igher  than any  appra isa l  tha t  was  recent ly

produced by  Reyno lds  fo r  the  pe t i t ioner  here in  and tha t  Reyno lds

had employed a l I  th ree  o f  the  t rad i t . iona l  approaches to  va lue .  The

? S u c h  r i s k s  w o u l d  i n c l u d e  m a t t e r s  s u c h  a s  b o t c h e d  c o n s t r u c t i o n
and occupancy  prob lems.
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D i s t r i c t .  h i g h l i g h t e d  t h e  i n c o n s i s t e n c y  i n  h i s  o p i n i o n s ,  i n  a n

ef fo r t  to  suggest  tha t  the  appra isa l  p roduced fo r  the  pe t i t ion  was

too  low and no t  re f lec t i ve  o f  h is  t rue  op in ion  o f  the  proper ty ,  s

w o r t h .

On ba l -ance,  Reyno lds  prov ided a  cogent  exp lanat ion  fo r  t .he

d i f f e r e n c e s  i n  h i s  a p p r a i s a l s .  F i r s t ,  h e  p o i n t . e d  o u t  t h a t  h i s

appra isa l  fo r  F i rs t  Ch icago was done fo r  the  express  purposes  o f

jus t i f y ing  a  loan,  fo r  wh ich  the  s i tua t ion  and the  assumpt . ions  were

d i f f e r e n t  f r o m  t h o s e  t h a t  a r e  r e l e v a n t  t o  t a x a t i o n .  T h e  1 9 8 6

appra isaL assumed t .ha t  the  inves tment  wou ld  be  t .he  deve lopment  o f

a  comple ted  bu i ld ing  t .ha t .  wou ld  be  fu l l v  occup ied  w i th  a  s tab i l i zed

i n c o m e  s t r e a m .

Q i a n ' i f i a a n l -  
' l r r  

i n  l . h a ' l q R A : n n r : i q : l  i - h e  n o l -  ^ n a r 2 l - i n n  i n a n m ar r v s r l u r J ,  * . y . y -  /  u r f e  r r v u  v y e l q u r t r Y  r t t 9 v l t r E

t .ha t  Reyno lds  assumed was based upon marke t  cond i t ions  tha t  ex is ted

i n  1 9 8 5 ,  d s  w e l l -  a s  h i s  o w n  p r e d i c t i o n  a n d  p r e s u m p t i o n  t h a t  t h i s

favorab le  marke t  wou l -d  cont inue as  such fo r  severa l  years  in t .o  t .he

f  u t u r e  b y  t h e  t i m e  t h a t  t h e  p r o p e r t . y  w a s  s t . a b i l i z e d . I

R e a l i s t i c a l l y ,  h o w e v e r ,  t h e  D i s t r i c t  o f  C o l u m b i a  c o m m e r c i a l  r e a l

es ta te  marke t  was  exper ienc ing  a  v i r tua l  co l lapse by  the  era  o f

1 9 9 1 - 1 - 9 9 2 .  T h u s ,  t h e  v a l u e  o f  t h e  p a r t i a l l y  c o m p l e t . e d  p r o j e c t

tu rned ou t  to  be  subs tan t ia l l y  lower  than what  was or ig ina l l y

8 H e  t e s t i f i e d  t h a t  r e n t a l
g rea ter  than those tha t  ex is ted
both  Harve l - I  and Dav is  seemed Lo
t h e s e  f a c t s .

ra tes  i n  1985  were  s ign i f i can t . l y
i n  1991 .  Reyno lds  obse rved  tha t

be unaware of  th is  or  ob l iv ious t .o
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env i s i oned  and  p red i cLed  i n  t gg | . e

F ina l l y ,  as  a  p rac t i ca l  ma t te r  t he  op in ion  rendered  i n  19gG by

Reynolds should not  be ca l l -ed an ' rappra isa l , '  as such,  because the

bui ld ing had not  yet  been deveroped. l .  H is  work product  is  more

p rec i se l y  an  eva lua t i on ,  no t  an  app ra i sa l .

.  A second aspect  o f  the test imony of  Mr.  Reynolds was h is

c r i t i que  o f  t he  manner  i n  wh ich  the -D is t r i c t ' s  assessmen ts  had  been

formulated.  He conc1uded that .  they were erroneous for  severa l

reasons .  Fo r  examp le ,  ds  to  Mr .  Ha rve I I , s  assessmen t ,  Reyno lds

no ted  tha t  t he  assesso r  f a i l , ed  to  ana lyze  whe the r  t he  cos t  t o  e rec t

th i s  bu i l d ing  necessa r i l y  equa l l ed  , ' va lue .  , ,  r n  f  ac t ,  Reyno lds

s ta ted ,  t he  assesso r  d i d  no t  do  a  genu ine ' r cos t  app roach "  bu t

i ns tead  s imp ly  added  up  cos ts .

Where Mr.  Davis '  assessment  is  concerned,  Reynolds s t ressed

his  fa i l -ure to  per form the ca lcu lat ion of  the income approach.

Reyno lds  tes t i f i ed  tha t  Harve l l -  d id  accu ra te l y  es t . ima te  the

p roper t y ' s  i ncome,  bu t  t ha t  he  emproyed  a  fau l t . y  cap i ta l i za t i on

ra te .  Tha t  ra te  d id  no t  p rov ide  a  fa i r  re tu rn  on  the  i nves to r ,  s

equi ty  af ter  payment  of  the taxes and mortgage.  Fur t .her ,  the

assesso r  f a i l ed  t . o  make  any  deduc t i ons  t . o  reach  the  "as  i s "  va lue .

The Dis t r ic t  o f  Columbia a lso presented t .est imonv f rom an

tThere  is  a  g rea t  d i f fe rence be tween a  f i rm appra isa l  o f  what
a  w i l l i ng  buyer  wou ld  have pa id  fo r  a  p roper ty  aJ  o f  a  spec i f i c
va lua t ion  da te  in  the  pas t  and a .  mere  prognost i ia t ion  tha t  ias  se t
fo r th  severa l  years  p r io r  to  tha t .  da t .e .  The benef i t .  o f  h inds ioh t
and known h isLor ica l  da ta  cannot  be  downp layed.

l . C e r t a i n l y ,  h e  w a s  n o t  d e a l i n g  w i t h  s u c h  m a t t e r s  a s
a d j u s t m e n t s  t o  i n c o m e .
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e x p e r t  r e a l  e s t a t . e  a p p r a i s e r ,  M r .  R y t a n d  M i t . c h e l - 1 .  r n  h i s  o p i n i o n ,

t h e  f a i r  m a r k e t  v a l u e  o f  t h i s  p r o p e r t . y  w a s  $ G B , 0 o o , o o o  a s  o f

D e c e m b e r  3 1 ,  1 9 8 9  a n d  J a n u a r y  1  ,  1 9 9 0 . M i t c h e l l  t e s t i f i e d  t h a t ,

in his opinion, the fair market val-ue for the property on ,-Tanuary

f - ,  l - 9 9 1  w a s  $ 7 0 ,  0 0 0 ,  0 0 0 . C l e a r 1 y ,  M i t c h e l l  f o u n d  t h a t  t h e

D i s t r i c t ' s  a s s e s s m e n t s  w e r e  t . o o  h i g h .  y e t ,  h i s  o w n  v a l u a t i o n s  w e r e

h igher  than those der ived  by  Mr .  Reyno lds ,  fo r  reasons  tha t

i n d i c a t e  a n  i n c o r r e c t  a n a l y s i s .

The Cour t  rece ived de ta i led  tes t imony f rom Reynotds  concern ing

h is  own op in ion  as  to  varue .  Th is  tes t imony was marked by  a

s t r a n g e  s h i f t  i n  h i s  v i e w p o i n t s  o n  t h e  e v e  o f  t r i a l _ . 1 1

I n  t w o  w r i t t e n  a p p r a j - s a l  r e p o r t s ,  M i t c h e l I  s t a t e d  t h a t  t h e

va l -ue  o f  the  proper ty  on  the  ear l - ie r  two va lua t ion  da tes  was

$ 7 5 , 0 0 0 , 0 0 0 .  A s  t o  t a x  y e a r  L 9 9 2 ,  h e  o r i g i n a l l y  d e t e r m i n e d  t . h e

f a i r  m a r k e t  v a l - u e  t o  b e  9 7 6 , 5 0 0 , 0 0 0 .  B y  t h e  t i m e  o f  t r i a l ,  b o t h

v a l u e s  h a d  b e e n  l - o w e r e d  b y  s e v e r a l  m i f  l i o n  d o l l - a r s .  M i t c h e I I

c l a i m e d  t h a t  h e  l - o w e r e d  h l s  f i g u r e s  b e c a u s e  h e  r e a l i z e d  t h a t  i t  w a s

n e c e s s a r y  t o  a d j u s t  h i s  c a f c u l a t i o n s  t o  s h o w  " a s  i s "  v a ] u e  r a t h e r

t h a n  "  a s  s t . a b i l i z e d "  v a l - u e  .

The Cour t  f inds  th is  exp lanat ion  t .o  be  inc red ib le .  There  is

no good reason why an expert  appraiser should not.  have known at the

v e r y  i n c e p t i o n  o f  t h e  a p p r a i s a l -  p r o c e s s  t h a t  a l f  v a l u a t i o n s  m u s t  b e

m a d e  o n  a n  r r a s  i s "  b a s i s .  F o r  a  b u i l d i n g  t h a t  w a s  r a r g e r y  v a c a n t ,

t h e  d i f f e r e n c e  b e t w e e n  " a s  i F "  a n d  " a s  s t a b i r i z e d ' ,  i s  n o t

l1Tr ia l  commenced
M i t c h e l l  w a s  F A X e d  t o

o n  O c t o b e r  1 - 3 ,  1 9 9 4 .  T h e  a m e n d e d  r e p o r t  o f
p e t i t i o n e r ' s  l a w y e r  o n  O c t o b e r  1 2 ,  L g g 4 .
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su f f i c i en t r y  sub t l e  to  j us t i f y  a  l ower j -ng  by  on ry  a  few  m i l r i on
do l l a rs .  I t  i s  no t  sub t . l e  a t  a l l .  U l t ima te l y ,  t h i s  Cour t  has  the
f i rm impress ion that  t .he rerat ive ly  sudden and belat .ed change in
Mi tchel l 's  appra isa l  op in ion was prompted by noth ing more than a
real izat ion that  h is  or ig ina l -  conclus ions were fau l ty  and that  the
exper t  op in ion of  Reynolds wourd d iscredi t  h im at  t r iar_.

Mr.  Mi tchel l  used ar-1 three approaches to  va lue,  but  h is
appl icat ion of  these approaches was f lawed.

where the cost  approach was concerned,  he merely  est imated the
cos t  t o  bu i l d  t he  p rope r t y .  rn  add i t i on ,  he  f  a i l - ed  to  make
appropr ia te adjust .ments to  get  the proper ty ,s  var_uat ion f rom , ,as

S tab i l _ i zed "  Lo  "as  i s .  , ,

rn  the sa les compar ison approach,  Mi tchel l  acknowfedged that
there were no sares of  s imirar  proper t ies that  were not  yet

comp le te . Thus ,  i t  was  no t  poss ib re  to  do  a  d i rec t  sa les
compar i son '  Ra the r ,  M i t che r l -  used  an  i nd i rec t  sa les  compar i son  by
re l y ing  upon  sa l -es  o f  compre ted ,  f  u l l y  occup ied  and  s tab i r - i zed

bui ld ings '  As ide f rom the obvious d i f ferences between occupied and
vacant  bu i ld ings,  these sa les were p lagued wi th  unique
charac te r i s t i cs  tha t  rendered  Lhem unherp fu l  as  use fu l  compar i sons .

The capi ta l izat ion of  income approach was v i r tua l - l -y  ignored in
the  f i r s t  va rua t i on  yea r .  The  cap i ta l i za t i on  ra te  used  by  M i t che l l

was  9 .L2 . M i t c h e l l ,  h o w e v e r ,  a r r i v e d  a t  a  r a t e  t h a t  w a s

unre l i ab le ,  i n  t he  Cour t , s  v iew , ,  because  he  took  the  pos i t i on  tha t
the  marke t  da ta  re f  l ec t .ed  on ry  "a l_ r  cash , '  comparab le  saLes .
Un jus t i f i ab l y ,  he  seemed  to  sugges t  t ha t  on l y , , a l _ l  cash , , buye rs
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wou l -d  have been in te res ted  in  purchas ing  brand new o f f i ce  bu i ld inq

p r o p e r t i e s .

T h e r e  a r e  a t  l - e a s t  t w o  s e r i o u s  d e f e c t s  i n  M i t c h e l l ' s  u s e  o f

t . h e s e  s a l e s  L o  d e t e r m i n e  a  c a p i t a l i z a t i o n  r a t e .  F i r s t ,  h e  r e l i e d

upon the  sa les  da ta  pub l i shed by  Peter  Korpacz  in  a  news le t te r

d i s t r i b u t e d  w i t h i n  L h e  c o m m e r c i a l  r e a l  e s t a t e  i n d u s t r y .  O n  c r o s s -

examinat ion ,  i t .  became c lear  t .ha t  Korpacz  da t .a  i s  mere ly  a  survey

o f  o p i n i o n s  r a t h e r  t h a n  a  c o m p i l a t i o n  o f  a c t u a l  s a f e s  t r a n s a c t j - o n s .

I n  e f  f e c t ,  t h e n ,  M i t c h e l - I  h a d  i n s u f f i c i e n t  f a c t u a l -  s u p p o r t  f o r  h i s

c a p i t . a l i z a t . i o n  r a t e  .

Second,  as  Mr .  Reyno lds  po in ted  ou t  j -n  rebut ta l  tes t . imony,  Lhe

t e r m  " a l - 1  c a s h "  i s  n o t  n e c e s s a r i l y  a c c u r a t e  b e c a u s e  i f  t h e

p u r c h a s e r  o f  a  c o m m e r c i a l -  p r o p e r t y  w a s  a  l i m i t e d  p a r t n e r s h i p ,  t h e

purchase money was bor rowed f rom sonewhere  - -  a  th i rd  par ty .  There

m i g h t  n o t  b e  a  r e a d i l y  i d e n t i f i a b l e  c o m m e r c j - a l  l e n d e r ;  b u t  s o m e o n e

o t h e r  t h a n  t h e  p u r c h a s e r  o f  r e c o r d  w a s  l i k e l y  t o  b e  t h e  s o u r c e  o f

a  l o a n  t h a t  m u s t  b e  r e p a i d  e v e n t u a l l y .  T h u s ,  t h e r e  i s  a n

i n e s c a p a b l - e  n e e d  f o r  t h e  c a p i t a l i z a t i o n  r a t e  t o  a c c o u n t  f o r  p a y m e n t

n f  e n m o  t -  r m a  ^ €  € i  - - - ^ i  - ^v !  D v [ t s  L - y P E  v M r t c l r r u I r I g .

O v e r a l l ,  M i t c h e l l ' s  c a p i t a l i z a t i o n  r a t e  w a s  n o t  h i g h  e n o u g h

p a y  a n  a s s u m e d  m o r t g a g e ,  t o  p a y  t h e  r e a l  e s t a t e  t a x e s ,  a n d

prov ide  a  fa i r  re tu rn  on  inves tment .  Th is  was demonst raLed bv

c a s h  f l o w  a n a l y s i s  t h a t  s h o w e d  a  n e g a t i v e  r e t u r n .

I I I .  CONCLUSIONS OF LAW

A s  a  m a t t e r  o f  l a w ,  t h i s  C o u r t  c o n c l u d e s  t h a t  t h e  o r i q i n a l

a s s e s s m e n t s  j - n  e a c h  t a x  y e a r  w e r e  i n c o r r e c t .  T h e y  w e r e  i n c o r r e c t

r a )

F a
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due  to  the  i l l og i ca l  use  o f  t he  cos t  app roach  to  va lue  tha t  was

u t i l i zed  by  t he  assesso r  f o r  t . he  1990  ( second  ha l f )  and  1991  t ax

per iods.  In  any case,  the execut ion of  t .he cost  approach was

dest ined to  be of  no use in  arr iv inq at  a  fa i r  market  va l -ue because

the  assesso r  mere l y  ca l cu la ted  the  cos t  o f  e rec t i ng  the  bu i l d ing  on

the l -and.  This ,  o f  course,  does not  re f lecL anyth ing about  re turn

on investment .  To recapture only  what  i t  costs  to  bui ld  a bui ld ing

(as a reward for  tak ing on the r isks of  development)  is  not  what

commerc iaf  investors are endeavor ing to  do in  creat ing and se l l ing

o f f i ce  bu i l d i nqs .

F o r  a  n e w  o f f i c e  b u i l d i n g ,  t h e  c o s t  o f  a c q u i s i t i o n  a l s o

inc l -udes  an  amount .  o f  money tha t  the  purchaser  o f  a  new bu i ld ing  is

prepared to  pay  fo r  var ious  expenses  dur ing  a  t ime when there  is  no

apprec iable income in  s ight . F o r  t h i s  r e a s o n ,  t h e  m o r e

s o p h i s t . i c a t e d  c a p i t a l t z a L i o n  o f  i n c o m e  a p p r o a c h  m o r e  r e a l i s t i c a l l y

r e v e a l s  t h e  w o r t h  o f  t h e  p r o p e r t y  w h e n  i t  i s  " e x p o s e d  f o r  s a l e "  t o

p o t e n t i a l  b u y e r s  w h o  a r e  g o i n g  t o  b e  f o r c e d ,  i m m e d i a t e l y ,  t o  d e v o t e

more  and more  money to  the  pro jec t .

The rep lacement  cos t  approach s imp ly  does  no t  re f lec t  income-

r e l a t e d  f  a c t o r s  t h a t  w o u l - d  i n f  l - u e n c e  a  p u r c h a s e r .  S e e  D i s t r i c t  o f

Co l -umbia  v .  Wash inq t .on  Shera t .on ,  g1rpra ,  a t  113 n .5  Reference to

" i n c o m e - r e l a t e d  f a c t o r s "  i s  k e y  t o  u n d e r s t a n d i n g  m o r e  p r e c i s e l y  w h y

t h e  c o s t  a p p r o a c h  u s u a l l y  m u s t  b e  r e j e c t e d  w h e r e  o f f i c e  b u i l d i n g

p r o p e r t i e s  a r e  c o n c e r n e d  a n d  w h y  i t  i s  s p e c i f i c a l l y  r e j e c t e d  i n  t h e

i  n a F  a * F
f  I I D  L A I T U  U A D E  .

I f  a n y t h i n g ,  t h e  c o s t - r e p l a c e m e n t  a p p r o a c h  i s  d r a m a t i c a l l y
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less  l i ke ly  than t .he  income approach to  p roduce an  accura te  p ic tu re

o f  p roper ty  va lue  where  o f f i ce  bu i ld ings  are  concerned.

Where  income-re la ted  fac to rs  a re  concerned,  the  income s t reams

of  o f f i ce  bu i ld ing  proper t ies  can be  na tura l l y  endangered by  the

negat ive  f inanc ia l  impact  o f  cons tan t  cyc les  o f  re -decora t ing ,

r e n o v a L i o n ,  f i n i s h i n g ,  a n d  l e a s i n g  e x p e n s e s .  A n  o f f i c e  b u i l d i n g

cons tan t ly  undergoes  in te rna l  change to  su i t  the  needs o f  bo th  long

term and shor t  te rm tenant  popu la t . ions . t2  The negat ive  impact  o f

s u c h  c o s t s  c a n  b e  a t  i t s  w o r s L  w h e n  t h e  p r o p e r t y  i s  n e w .  T h e

impact . ,  whaLever  i t  may be ,  i s  no t  cons idered when the  cos t

approach is  employed.  By  cont ras t ,  th is  impact .  i s  and shou ld  be

c l a s s i c a l l y  a  p a r t  o f  t h e  c a p i t a l i z a t i o n  o f  i n c o m e  a p p r o a c h .

F o r  a l l  o f  t h e  r e a s o n s  s e t  f o r t h  h e r e i n ,  t h e  c o s t  r e p l a c e m e n t

approach t .o  va l -ue  shou ld  no t  be  app l ied  to  the  taxa t . ion  o f  the  land

a n d  i m p r o v e m e n t s  t h a t  c o n s t i t . u t e  n e w  o f f i c e  b u i l d i n q s .

A second  phase  o f  reach ing  l ega l  conc lus ions  i s ,  o f  cou rse ,

the  Cour t ' s  sc ru t i ny  o f  t he  compe t ing  expe r t  t es t imony .  The  Cour t

d raws  the  conc lus ion  tha t  t he  va lua t i ons  ca l cu la ted  bv  pe t i t i one r ' s

exper t .  are more accurate and re l iab le than those prof fered by the

responden t '  s  expe r t  w i tness .

A s  a  p r a c t i c a l  m a t t e r ,  t h e  m a j o r  d i f f e r e n c e  b e t w e e n  t h e  e x p e r t .

op in i -ons  o f  Reyno lds  and Mi tche l l  was  the  leve l  o f  deduc t ions  tha t

e a c h  w i t n e s s  m a d e  t o  a d i u s t  t h e  " a s  s t a b i l - i z e d "  v a l u e  t o r r a s  i s "

l 2 T h i s  i s  u t t e r l y  d i f f e r e n t - '  f r o m  o t . h e r  k i n d s  o f  c o m m e r c i a l
p roper t . ies  such as  ho te ls ,  in  wh ich  rooms remain  the  same and are
not  renovated  a t  the  reques t  o f  the  occupants  who w i l l  ren t  them.
R e n o v a t i o n  o f  t h e  r e n t a b l e  p o r t i o n s  o f  a  h o t e l  o r  m o t e l  i s  t o t a l l y
a t  t h e  d i s c r e t i o n  o f  t h e  o w n e r ' s  n e e d ,  t a s t e ,  a n d  b u d q e t .
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The grea ter  deduc t ions  se lec ted  by  Reyno lds  make more

s e n s e .  F o r  e x a m p l e ,  h e  w a s  c a r e f u l  L o  i n c l u d e  a n  a d j u s t m e n t  t o

income t .o  accounL fo r  "unearned r i sk  reward .  "  Th is  i s  very

important.  in a newly developed property because t .he owner, dur ing

t h i s  n a s c e n t  e r a  o f  t h e  p r o p e r t y ,  i s  s t . i l l  s u b j e c t  t o  s e r i o u s

f j - n a n c i a l  r i s k  u n t . i 1  t h e  b u i l d i n g  i s  c o m p l e t e d .

M i t c h e l l - ,  b y  c o n t r a s t ,  m a d e  d e d u c t i o n s  o n l y  f  o r  t . e n a n t

i m p r o v e m e n t s  a n d  l e a s i n g  c o m m i s s i o n s .  T h e  l i m i t e d  c h a r a c t e r  o f

t h e s e  a d j u s t m e n t s  i s  t o o  s i m p l i s t i c  t o  i l l u s t . r a t e  t h e  e x p e c t a b l e

i n c o m e  s t r e a m  f o r  a  p o t e n t . i a l  b u y e r  o f  t h i s  p r o p e r t y .  I n  a s s e s s i n g

a  n e w  a n d  a l m o s t  e m p t y  o f f i c e  b u i l d i n g ,  1 3  h o w e v e r ,  a d j u s t m e n t s  t o

income shou ld  be  more  soph is t i ca ted  than what  Mi tche l l -  cons idered

a n d  r e p o r t e d .

T h e  o t h e r  c h i e f  d i f f e r e n c e  b e t w e e n  t h e  t w o  e x p e r t s  i s ,  o f

c o u r s e ,  t h e  d i f f e r e n c e  i n  t h e  q u a l i t y  o f  t h e i r  s e l e c t i o n  o f  t h e

cap i t a l i za t i on  ra te . T h e  R e r r n o ' l d s  - - - r , , ^ . . :  ^  . . 1 q  r i a t - : i ' l a dr l r s  r \ s y r r v l u D  q r r a r y D ! 5  w a _  e v v s - 4 e g ,

conv inc ing  and  based  upon  da ta  tha t  i s  re levan t .  f n  con f r :q l -  rha

GovernmenL 's  expe r t  heav i l y  re l i ed  upon  da ta  tha t  i s  no t  even

fac tua l ,  i . e .  t he  Ko rpacz  news l -e t t e r .  M i t che l l ' s  e r ro r  i n  t h i s

rega rd  cas ts  a  ma jo r  shadow ove r  h i s  en t i re  Les t imony  and  i t

compromises  the  va l i d i t y  and  re l i ab i l i t y  o f  h i s  op in ions  i n  t h i s

t r i a l  . 1 n

1 3 I n  t h e  f i r s t  t w o  d i s p u t e d  t a x  p e r i o d s ,  t h e  b u i l d i n g  w a s  s t i l I
v i r t u a l l y  a  s h e I 1 .  I n  t a x  y e a r  L 9 9 2 ,  o n l y  a b o u t  1 5 ?  o f  t h e  r e n t a l
s p a c e  h a d  b e e n  l e a s e d

t n T h e  r e f e r e n c e  t o  s a l e s  o f  s i m i l a r  c o m m e r c i a l  p r o p e r L i e s  i s
i m p o r t a n t  t o  t h e  e s t a b l i s h m e n t  o f  t h e  c a p i t a l i z a t . i o n  r a t e ,  b e c a u s e
s a l - e s  i n f o r m a t i o n  i s  a  k n o w n  i n d i c a t . o r  o f  t h e  f i n a n c i a l  t e r m s  o n
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An incomple t .e  o r  fau l ty  der iva t ion  o f  the  cap ica l  Lza i - ion  ra te

i s  a  f a t a l  f l , a w .  T h i s  i s  b e c a u s e  t h e  a c c u r a t e  c a p i t a l i z a t i o n  o f

t .he  proper ty 's  income is  the  key  to  descr ib ing  the  " fu tu re  income

st reamrr  tha t  i s  Lo  be  cons idered by  a  po ten t ia l  purchaser  o f  the

p r o p e r t y .  I f  t h e  c a p i t a l i z a t i o n  r a t . e  i s  i n s u f f i c i e n t  t o  m e e t  t h e

inves tment  requ i rements  se t .  fo r th  in  Rock  Creek  P laza-Woodner ,  then

the  assessmenL or  appra isa l  must  re jec ted  by  the  Cour t  even i f  i t

i s  n o t  o t h e r w i s e  d e f e c t i v e .  1 5

Th is  Cour t  has  care fu l l y  examined a l l -  o f  the  tes t imony and

documentary  ev idence and is  conv inced tha t  the  va lua t . ions  prov ided

b y  t h e  p e t i t i o n e r ' s  e x p e r L  a r e  t h e  a c c u r a t e  r e f l e c t i o n  o f  t . h e  f a i r

m a r k e t  v a l u e  o f  t h e  s u b j e c t  p r o p e r t y  o n  t h e  t a x a t i o n  d a t e s  i n

i s s u e .  1 6  H e r e ,  t h e r e  w a s  n o  n e e d  f  o r  t h e  C o u r t  t o  o b t . a i n  a n y

independent  exper t  op in ion.

Th i s  case  p resen t s  a  c l ass i c  i ns tance  o f  c red i t i ng  t he

w h i c h  b u y e r s  a r e  a c t u a l l y  i n v e s t i n g  i n  p r o p e r t i e s  -  -  a n d  w h a t  k i n d s
o f  s a l e s  p r i c e s  w e r e  a c c e p t a b l e  t o  t h e  s e l l e r s  t o  r e f l e c t  a  r e t u r n
on Lhe i r  own inves tment .  The degree to  wh ich  such sa les  invo lve
p r o p e r t i e s  t h a t  a r e  t r u l y  c o m p a r a b l e  i s  i m p o r t a n t .  F o r  e x a m p l e ,
c a p i t a l i z a t i o n  r a t e s  b a s e d  u p o n  f u l l y  o c c u p i e d  p r o p e r t i e s  a r e  n o t
he lp fu l  when ana lyz ing  a  vacanL bu i ld ing  tha t  has  no t  ye t  been
success fu l -  in  a t . t . rac t inq  tenants .

t s A L  t h e  c o n c l - u s i o n  o f  t r i a l - ,  c o u n s e l -  f o r  p e t i t i o n e r  i s o l a t e d
and summar ized a  hos t  o f  p rob lems w i th  the  appra isa l  op in ion  o f  the
D i s t r i c t ' s  e x p e r t .  T h e  C o u r t  f i n d s  t h a t  t h o s e  a r g u m e n t s  a r e
m e r i t . o r i o u s  b u t  d o e s  n o t  r e p e a t  a l - l  o f  L h e m  h e r e i n ,  f o r  t h e  s a k e  o f
b r e v i t y .

t 6 T h i s  C o u r t  c a r e f u l - I y  c o n s i d e r e d  a n d  r e j e c t e d  t h e  D i s t . r i c t ' s
emphas is  on  t .he  ex is tence o f  the  mor tgage- re la ted  appra isa l
rendered years  ago by  Mr .  Reyno lds .  Th is  Cour t  chooses  to  g ive  no
w e i g h t  t o  t h e  r e f e r e n c e  t o  t h e  p r i o r  m o r t g a g e  a p p r a i s a l  b e c a u s e
t h i s  C o u r t  i s  s a t . i s f i e d  t h a t  i t  h a s  n o  i m p o r t a n c e  i n  l i g h t .  o f  t h e
r e a l i t i e s  o f  t h e  l o c a l  r e a l  e s t a t e  m a r k e t  a s  o f  t h e  d a t e s  o f  t h e
t a x  v a l u a t . i o n  d a t e s .
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t es t imonv  o f  nnA  avno r t .  - \ r e r  t ha t  o f  ano the r .  The  l aw  i s  c l ea r

t ha t  "  I i ]  n  reso l v ing  fac tua l  j - ssues  p resen ted  by  con f l i c t i ng  expe r t

tes t . imony ,  t he  t r i a l  cou r t  i s  i n  t he  bes t  pos iL ion  to  eva l -ua te  the

exper t s '  qua l i f i ca t i ons ,  demeanor ,  expe r ience ,  reason ing ,  and

tesL imony .  "  Rock  Creek  P laza -Woodner  L td .  v .  D i s t r i c t  o f  Co lumb ia ,

sup ra ,  466  A .2d  a t  859 ,  c i t i ng  Des i sne rs  o f  Geo rqeLown  v .  E .C .  Keys

&  Sons ,  436  A .2d  1280 ,  l - 281  (D .C .  1981 ) .

Cer ta in ly ,  " the t r ia l  cour t  may credi t  one exper t  over  Lhe

other  or  even d isregard both in  render ing i ts  judgment .  "  Rock

C r e e k  P l a z a - W o o d n e r  L t d .  v .  D i s t r j - c t .  o f  C o l u m b i a ,  s u p r a .  I n  t h e

ins tan t  case,  Lhere  was a  c l -ear  cho ice  t .o  be  made and the  be t te r

cho ice  was to  accept  the  op in ion  o f  Anthony  Reyno lds ,  based upon

h i s  s u p e r i o r  l o g i c ,  h i s  r e l - i a n c e  u p o n  a c t u a l  s a l e s  d a t a  i n  d e r i v i n g

a  c a p i t a l i z a t i o n  r a t e ,  a n d  h i s  r e a l i s t i c  t e c h n i q u e  f o r  i l l - u s t r a t i n g

the  present .  wor th  o f  the  fu tu re  income s t ream fo r  th is  p roper ty .

WHEREFoRE, i t  is  by the Court  th is 9A!4^y of  M"y,  lees

ORDERED, ADJUDGED AND DECREED as fol lows:

l -  .  That  the  es t imated  marke t  va l -ue  f  o r  the  sub j  ec t  rea l -

p r o p e r t y  i s  d e t e r m i n e d  t o  b e  $ 5 2 , 2 0 0 , 0 0 0  f o r  T a x  Y e a r  1 9 9 0  S e c o n d

H a l f  ( $ 3 8 , 7 5 0 , 9 8 0  a t t r i b u t . a b l - e  t o  l a n d  a n d  $ 1 3  , 4 4 9 , 0 2 0  a t t r i b u t a b l e

t o  i m p r o v e m e n t s ) ;

2 .  T h a t .  t h e  e s t . i m a t e d  m a r k e t  v a l u e  f o r  t h e  s u b j e c t  r e a l

p r o p e r t y  i s  d e L e r m i n e d  t o  b e  5 5 2 , 2 0 0 , 0 0 0  f o r  T a x  Y e a r  I 9 9 I  ( w i t h

$ 3 8 ,  7 5 0 ,  9 8 0  a t t r i b u t a b l e  t o  l a n d  a n d  $ 1 3 , 4 4 9  , 0 2 0  a t t r i b u t a b l e  t o
.;

i m p r o v e m e n t s ) ;

3 .  T h a t  t h e  e s t i m a t e d  m a r k e t  v a l u e  f o r  t h e  s u b i e c t  r e a l "
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p r o p e r t y  i s  d e t e r m i n e d  t o  b e  $ 5 3 ,  9 0 0 ,  0 0 0  f o r  T a x  Y e a r  1 - 9 9 2

( $ 5 0 , 4 3 7 , 5 2 5  a t t r i b u t a b l e  t o  I a n d  a n d  $ 3 , 4 6 2 , 4 7 5  a t t r i b u t . a b l e  t o

i m p r o v e m e n t s ) ;

4 .  T h a t .  t h e  D i s t r i c t  o f  C o l u m b i a ' s  t a x  a s s e s s m e n t  r e c o r d  c a r d

f o r  t h e  s u b j e c t  p r o p e r t y  s h a l l  b e  a d j u s t e d  t o  r e f l e c t  t h e  v a l - u e s

determined here in  by  the  Cour t ;

5 .  T h a t  r e s p o n d e n t  s h a l - l  r e f u n d  t o  p e t i t i o n e r ,  w i t h  i n t e r e s t ,

a n y  e x c e s s  t a x e s  c o l l e c t e d  f o r  t h e  s e c o n d  h a l f  o f  T a x  Y e a r  1 9 9 0 ,

l - 9 9 1 ,  a n d  1 - 9 9 2  r e s u l t i - n g  f r o m  a s s e s s e d  v a l - u e s  w h i c h  a r e  i n  e x c e s s

of  the  va l -ues  de termined bv  th is  Cour t ;

6.  That  the entry  of  judgment  sha11 be held in  abeyance

pend ing  submiss ion  by  pe t i t i one r ' s  counse l  o f  a  p roposed  Orde r

under  Rul -e 15 of  the Super ior  Cour t  Tax Rules.

Cop ies  ma j - Ied  t . o :

Gi  lber t  Hahn,  .Tr  .  Esq .
h - - r -  t r  n ^ ^ - r o ,  E s q .L d L L J d  1 1 .  \ , c t b L .

A m r a m  a n d  H a h n ,  P . C .
8 l - 5  C o n n e c t i c u t  A v e n u e ,  N . W .
S u i t e  5 0 1
W a s h i n g t o n ,  D . C .  2 0 0 0 6

N a n c y  S m i t . h ,  E s q .
Ass j -s tan t  Corpora t ion  Counse l
4 4 I  4 t h  S t . r e e t ,  N .  W .
b t n  f  r o o r
r . r - ^ r ^ . i " . - F ^ -  - . C .  2 0 0 0 1v r a - r t t r r y L v f I r  v


