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T h e s e  c a s e s  c o m e  o n  f o r  c o n s o l i d a t . e d  t r i a l  u p o n  P e t i t i o n e r ' s

appea ls  f rom assessments  fo r  rea l  p roper t .y  taxes  fo r  tax  years  l -988

a n d  1 9 8 9 .  T h e  p a r t i e s  f i l e d  S t i p u l a t i o n s  p u r s u a n t  t o  S u p e r .  C t .

T a x  R .  1 1 ( b ) .  U p o n  c o n s i d e r a t i o n  o f  t h e  s t i p u l a t i o n s ,  t h e  e v i d e n c e

a d d u c e d  a t  t r i a l ,  a n d  h a v i n g  r e s o f v e d  a l 1  q u e s t i o n s  o f  c r e d i b i l i t y ,

the  Cour t  makes the  fo l low inq :

FINDTNGS OF FACT

1 .  T h e  s u b j e c t  p r o p e r t y  i s  o w n e d  b y  S q u a r e  1 1 8  A s s o c i a t e s

( S q u a r e  1 1 8 )  .  P e t i t i o n e r  i s  o b l i g a t e d  t o  p a y  a l I  r e a l  e s t a t e  t a x e s

a s s e s s e d  a g a i n s t  t h e  s u b j e c t  p r o p e r t y .

2 .  T h e  s u b j e c t  p r o p e r t y  i s  l - o c a t e d  a t  1 9 1 9  P e n n s y l v a n i a

A v e n u e ,  N . W , ,  S q u a r e  1 1 8 ,  L o t  2 9 ,  i n  t h e  D i s t r i c t  o f  C o l u m b i a .  I t

c o n s i s t s  o f  a n  8 - s t o r y  h i g h - r i s e  o f f i c e  b u i l d i n g  b u i l t  i n  1 9 7 9  w i t h

f i r s t  a n d  m e z z a n i n e  f e v e l  r e t a i l  s p a c e .  T h e  b u i l d i n g  i s  l o c a t e d  o n

the  nor th  s ide  o f  Pennsy lvan ia  Avenue be tween 19 th  St ree t  on  the

e a s L ,  2 O L } : r  S t r e e t  o n  t h e  w e s t ,  a n d  E y e  S t r e e t  o n  t h e  n o r t h .  T h e

b u i l d i n g  h a s  t h r e e  l e v e l s  o f  u n d e r g r o u n d  p a r k i n g .  I t  h a s  2 4 7 , 5 7 5



s q u a r e  f e e t  o f  n e t  r e n t a b l - e  a r e a  ( 2 0 7  , 8 4 6  f o r  o f f i c e  s p a c e  a n d

3 9  , 7 2 9  f  o r  r e t a i l -  )  .  T h e r e  i s  a l s o  a  P e p c o  s u b s t . a t i o n  w h i c h

c o m p r i s e s  2 0 , 6 4 7  s q u a r e  f e e t .

3 .  T h e  a s s e s s m e n t  f o r  t . a x  y e a r  1 9 8 8  a s  o f  J a n u a r y  1 ,  1 9 8 7  w a s

$ 4 1 , 1 0 3 , 0 0 0 .  T h e  a s s e s s m e n t  f o r  t a x  y e a r  1 9 8 9  a s  o f  J a n u a r y  I ,

1 9 8 8  w a s  $ 5 4 , ' 7 ' 7 1 - , 0 0 0 .  P e t i t i o n e r  t i m e l y  a p p e a l e d  b o t h  a s s e s s m e n t s

to  the  Board  o f  Equa l iza t ion  and Rev j -ew (e fn )  .  The BER sus ta ined

b o t h  a s s e s s m e n t s .

4 .  P e t i t i o n e r  p a i d  t h e  t a x  y e a r  1 9 8 8  t a x e s  o f  $ 8 3 4 , 3 9 0 . 9 0  a n d

1 9 8 9  t a x e s  i n  t h e  a m o u n t  o f  $ 1 , 1 1 1 , 8 5 1 . 3 0  i n  f u l l .

5 .  P e t i t i o n e r  f i l e d  p e t i t i o n s  s e e k i n g  a  r e d u c t i o n  i n  t h e

a s s e s s m e n t s  a n d  r e f u n d s  o f  e x c e s s  t a x e s  p a i d .  I n  i t s  P e t . i t i o n ,

P e t i t i o n e r  a s s e r t e d  t h a t  t h e  f a i r  m a r k e t  v a l u e  o f  t h e  p r o p e r t y  f o r

t a x  y e a r  1 9 8 8  a s  o f  J a n u a r y ,  L 9 B 7  w a s  $ 2 5 , 0 0 0 , 0 0 0 .  A t  t r i a l _ ,

P e t i t i o n e r  a m e n d e d  i t s  c l a i m  t o  $ 3 1 , 9 0 0 , 0 0 0 ,  t h e  v a l u e  s e t  b r z  i t s

e x p e r t  a p p r a i s e r .  T h e  P e t i t i o n e r  a s s e r t e d  i n  t h e  t a x  v e a r  1 9 8 9

P e t i t i o n  t h a t  t h e  f a i r  m a r k e t  v a l - u e  a s  o f  J a n u a r u y  r ,  1 9 g g  w a s

$31 ,400 ,000 .

A - -
+ 5 5  |  Z U U ,  U U U .

P e t i t i o n e r  a m e n d e d  t h i s  c l a i m  a t .  t r i a l  t o

6 .  M r .  P h i l i p  A p p e l b a u m  w a s  t h e  t a x  a s s e s s o r  f o r  t h e  s u b i e c t

p r o p e r t y  f o r  b o t h  t a x  y e a r s  1 9 8 8  a n d  1 9 8 9 .  M r .  A p p e l - b a u m  s t a t e d  a L

t r ia l -  tha t  he  used the  mass  appra isa l  approach,  wh ich  encompasses

the  t .h ree  s t .a tu to ry  approaches to  va1ue to  a r r i ve  a t  a  va l -ue  fo r

t h e  s u b j e c t  p r o p e r t y .  H e  t e s t i f i e d  t h a t  h e  p r i m a r i l y  r e l - i e d  o n  t h e

income approach.  The comparab le  sa l -es  approach was used on ly  as  a

c h e c k .



' 7 .  Employ ing  the  income approach to  va lue ,  Mr .  Appe lbaum

looked at the owners'  income and expense history, but he did not

re ly  on  i t .  Mr .  Appe lbaum determined t .he  po ten t i -a l  ne t  opera t ing

income of the property by conduct ing an economic income expense

s t u d y  o f  b u i l d i n g s  b u i l t  i n  t h e  l - 9 7 0 ' s .  H e  c o l l e c t e d  d a t a

concern ing  new leases  s igned in  p roper t ies  in  the  same age group.

However ,  he  d id  no t  know wh ich  spec i f i c  p roper t ies  he  used.  He

then averaged the j -ncome and expense f igures and appl ied them to

t .he  sub jec t  p roper ty .  Mr .  Appe lbaum s ta ted  tha t  he  d id  no t .  make

any ad jusLmenls  fo r  the  t .axpayer 's  ac tua l -  income,  acLua l  expenses ,

o r  a c t u a l  v a c a n c i e s  i n  i t s  r e a l -  p r o p e r t y  i n  t h i s  c a s e .  N o

reasonab l -e  bas is  was o f  f  e red  fo r  th is  bv  the  w i t .ness .  The

s t a b i l i z e d  n e t  i n c o m e  f o r  t a x  v e a r  1 9 B B  u s e d  b v  t h i s  w i t n e s s  i n  h i s

c a l c u l a t i o n ,  f i 4 , 7 8 0 , 2 8 ' /  ,  w a s  s u b s t a n t i a l - l y  i n  e x c e s s  o f  t h e  a c t u a l

income exper ienced by  the  taxpayer -owner .  The 1985 ne t  income was

s h o w n  a t  $ 3 , 7 8 ' / , 8 3 5 .  F o r  t a x  y e a r  L 9 8 9 ,  M r .  A p p e l b a u m  u s e d  a

s t a b i l -  i z e d  n e t  o p e r a t i n g  i n c o m e  o f  $ 5 , 4 9 3 ,  5 1 0  .  T h e  a c t u a l -  1 , 9 8 7

i n c o m e  w a s  $ 3 , 9 9 9 , 6 0 I .  T h e  p r o j e c t i o n s  o f  t h e  a s s e s s o r  r e g a r d i n g

income are  no t  suppor ted  by  the  ev idence and are  unreasonab le .  I t

i s  unreasonab l -e  to  conc lude tha t  a  reasonab ly  in fo rmed buyer  wou l -d

base h i -s  dec is ion  to  purchase the  proper ty  on  these es t imates .  The

C o u r t  f i n d s  t h a t  L h e  a s s e s s o r ' s  s t a b i f i z e d  p r o i e c t e d  i n c o m e  a D p e a r s

t o  b e  o v e r s t a t e d .

B .  F o r  t a x  y e a r  1 9 8 8 ,  L h e  a s s e s s o r  t h e n  a p p l i e d  a n  o v e r a l l

c a p i t a l i z a t i o n  r a t e  o f  . 1 1 5 3 .  M r .  A p p e l b a u m  t e s t i f i e d  t . h a t  h e

c a l c u l a t e d  t h i s  r a t e  f r o m  s a l e s  o f  o f f i c e  b u i l d i n g s  i n  t h e  g e n e r a l

?



v i c i n i t y  o f  t h e  s u b j e c t  p r o p e r t y .  H e  d e r i v e d  a n  e c o n o m i c  n e t

opera t ing  income fo r  each proper ty .  Then he  d iv ided the  income by

i t s  s a l e  p r i c e  t o  y i e l d  t h e  c a p i t a l i z a t i o n  r a t e .  M r .  A p p e l b a u m

t e s t i f i e d  t h a t  h e  d e v e l o p e d  d i f f e r e n t  c a p i t a l i z a t i o n  r a t e s  t o  b e

a p p l i e d  t o  p r o p e r t i e s  g r o u p e d  b y  t h e i r  a g e .  F o r  t a x y e a r  1 9 8 9 ,  M r .

A p p e l b a u m  u s e d  a  c a p i t a l i z a t i o n  r a t e  o f  .  l - 0 0 3 .  T h e  w i t n e s s  w a s

i n s t r u c t e d  t o  u s e  t h i s  c a p i t a l i z a t i o n  r a t e  b y  t h e  D e p a r t m e n t  o f

F i n a n c e ' s  C h i e f  o f  S t . a n d a r d s  a n d  R e v i e w .  T h e  e x a c t  b a s i s  f o r  t h i s

cap i ta l i zaL ion  ra te  was no t  known by  Mr .  Appe lbaum.

9 .  The va l -ues  and procedures  used by  the  assessor  were  f fawed

which  resu l ted  i -n  an  er roneous assessment .

1 0 .  B o t h  s i d e s  o f f e r e d  e x p e r t  t e s t i m o n y .  M s .  M i c h e l - l e  S a a d

a p p r a i s e d  t h e  s u b j e c t  p r o p e r t y  f o r  P e t i t i o n e r .  M s .  S a a d  h a s  t h e

M . A . I .  d e s i g n a t i o n  ( m e m b e r  o f  t h e  A p p r a i s a l  I n s t i t u t e )  .  A t  t r i a l _ ,

t h i s  cou r t  qua l i f i ed  he r  as  an  expe r t  w i tness

1 1 .  R e s p o n d e n t  c a l l e d  M s .  S h i n n  C .  B a c k i t s appra iser  who

Back has a l -sow a s  o f f e r e d  a n d  a c c e p t e d  a s  a n  e x p e r t  w i t n e s s .  M s .

been des ignated  a  member  o f  the  Appra isa l_  Ins t i tu te .

7 2 .  B o t h  a p p r a i s e r s  c o n s i d e r e d  a n d  r e j e c t e d  f o r  u s e  i n  t h e

a p p r a i s a l  o f  t h e  s u b j e c t  p r o p e r t y  t h e  c o s t  a p p r o a c h .  r t  i s  u s e f u l -

fo r  new or  near ly  new improvements .  The ind ica t ion  o f  va lue  is

der ived  by  deduct ing  f rom to ta l  p roduc t ion  cos t  the  amount  o f

d e p r e c i a t i o n  f r o m  a l l  s o u r c e s .

13 .  Each appra iser  a r r i ved  a t  the  l -and va lue  by  cons ider ing

c o m p a r a b l e  s a l e s  a n d  a d j u s t i n g  f o r  d i s s i m i l a r i t i e s  w i t h  t h e

s u b j e c t .  M s .  s a a d  v a l u e d  L h e  l a n d  a t  $ 2 5 , ' 7 o o , o o 0  f o r  t a x  y e a r  1 9 9 8

A D



a n d  $ 2 9 , 5 0 0 , 0 0 0  f o r  t a x  y e a r  L 9 8 9 .  F o r  t h e  s a m e  y e a r s ,  M s .  B a c k

v a l u e d  t . h e  l a n d  a t  $ 3 0 ,  8 0 0 ,  0 0 0  a n d  $ 3 3 ,  0 0 0 ,  0 0 0 ,  r e s p e c t i v e l y .

14  -  In  es t imat ing  the  va lue  o f  the  who l -e  p roper ty ,  bo th

appra isers  re l - ied  on  the  income approach.  Ms.  Back  a l -so  u t i l j - zed

the  comparab le  sa les  approach.  Ms.  Saad used t .he  sa les  approach to

check  her  va l -ua t ion  by  the  income approach.  To  ar r i ve  a t  an

ind ica t ion  o f  va lue  by  the  income approach,  Ms.  Saad examined the

income and expense h is to ry  fo r  the  proper ty  fo r  the  f i ve  year

nan ic rd  l - re l -  wesn 1983 and 1987.  She rev iewed the  ren t  ro l l s  andt  v v e r r v

l e a s i n g  h i s t o r y  f o r  t h e  b u i l d i n g .  S h e  t e s t i f i e d  t h a t  h j - s t o r i c a l

da ta  p rov ided the  bes t  ev idence o f  what  a  p roper ty  i s  ab l -e  to

a c h i e v e .  S h e  a l s o  t e s t i f i e d  t h a t  s h e  b a s e d  h e r  s t a b i l , t z e d  i n c o m e

on the  ac tua l -  ren ts  rece ived by  pe t i t ion  fo r  the  proper ty  wh ich  was

1 0 0 ?  o c c u p i e d .  A p p r o x i m a t . e l y  9 2 2  o f  t h e  l e a s e s  w e r e  n o t  d u e  t o

e x p i r e  u n t i l  1 9 8 9 .  T h i s  r e s u l - t e d  i n  a  t o t a l  p o t e n t i a l  g r o s s  i n c o m e

o f  $ 4 , 9 ' 7 ' 7 , 5 4 6  f o r  t a x  y e a r  1 9 8 8 .  F r o m  t h i s  f i g u r e ,  s h e  s u b t r a c t e d

a  m i n i m a l -  s t a b i l - i z e d  v a c a n c v  a n d  c r e d i t  l o s s  f  a c t o r  o f  2 . 5 2  t o

a r r i v e  a t  a n  e f f e c t i v e  q r o s s  i n c o m e  w a s  $ 5 , 2 6 a , 7 4 7  a n d  h e r

e f f e c t i v e  g r o s s  i n c o m e  w a s  $ 5 , 1 3 0 , 2 0 3 .

1 5 .  I n  m a k i n g  h e r  a p p r a i s a l  b a s e d  o n  t h e  i n c o m e  a p p r o a c h ,  M s .

Back  tes t i f ied  tha t  she  examined seven o f  the  approx imat .e ly  th i r ty -

f i v e  l e a s e s  a t  t h e  s u b j e c t  p r o p e r t y .  A s  a  r e s u f t  o f  t . h i s  r e v i e w  o f

t h e  l e a s e s ,  M s .  B a c k  t . e s t i f i e d  t h a t  s h e  r e v i s e d  h e r  r e p o r t .

However ,  there  were  two rev is ions  to  her  o r ig ina l  repor t .  In  her

or ig ina l  repor t ,  Ms.  Back  had inc l -uded rea l  es ta te  tax  pass- th ru



i ncome.  She tes t . i f  ied  t .ha t  th is  income was inc luded er roneous ly  in

her  o r ig ina l  repor t  and shou ld  have been exc luded.  In  her  rev ised

r e p o r t  s h e  e x c l - u d e d  a p p r o x i m a t e l y  $ 4 8 0 , 0 0 0  i n  r e a l  e s t a L e  p a s s -

t h r u s  i n  t a x  y e a r  1 9 8 8  a n d  $ 5 5 0 , 0 0 0  i n  t a x  y e a r  1 9 8 9 .  T h e  s e c o n d

r e v i s i o n  w a s  M s .  B a c k ' s  i n c l u s i o n  o f  a d d i t i o n a l  C P I  p a s s - t h r u

i n c o m e .  S h e  t e s t i f i e d  t h a t ,  b a s e d  u p o n  h e r  r e v i e w  o f  s e v e n  o f  t h e

leases  and the  marke t ,  the  proper ty  owner  shou l -d  have co l lec ted

a p p r o x i m a t e l y  $ 5 0 0 , 0 0 0  m o r e  t h a n  i t .  c o l l e c t e d .  S h e  a d d e d  t h a t

t .here  was a  s ign i f i can t .  ups ide  po ten t ia l  s ince  most  o f  the  l -eases

w e r e  e x p i r i n g  i - n  1 9 8 9 .  M s .  B a c k  a d d e d  a p p r o x i m a t e l y  $ 5 0 0 , 0 0 0  i n

C P I  i n c o m e  i n  t a x  y e a r  1 9 8 8  a n d  a p p r o x i m a t e l y  $ 5 5 0 , 0 0 0  i n  t a x  y e a r

1 9 8 9 .

L 6 .  M s .  B a c k ' s  r e v i s e d  e s t i m a t e  o f  t o t a l  p o t e n t i a l  g r o s s

i n c o m e  w a s  $ 5 , 4 1 " ' 1  , 6 8 4  f o r  t a x  y e a r  1 9 8 8 .  S h e  d e d u c t e d  a  v a c a n c y

f a c t o r  o f  . 3 2  t o  a r r i v e  a t  h e r  e f f e c t i v e  g r o s s  i n c o m e  o f

$ 5 , 3 9 7 , 6 8 4 .  I n  t h e  s e c o n d  y e a r ,  M S .  B a c k ' s  r e v i s e d  p o t e n t i a l  g r o s s

income was $5  , ' /7 '7  ,  LJ  0  and her  e f  f  ec t i ve  g ross  income was

$ 5 , 7 5 ' / , L - / 0 .

1 7 .  A f t e r  s u b t r a c t i n g  e s t i m a t e d  e x p e n s e s ,  t h e  e x p e r t s  a r r i v e d

: t _  1 - l " r o  n a f  ^ r r c r A I i n c r  i n r - o r l g  O f  t h e  g p f i c r ' | -  r r r 6 n o r | _ r r .  M S .  S a a dy r  v y e !  u 1

d e t e r m i n e d  t h e  n e t  o p e r a t i n g  i n c o m e  t o  b e  $ 3 , 5 1 8 , 5 3 1  f o r  t a x  y e a r

1 9 8 8  a n d  $ 3 , 6 5 2 , 9 7 3  f o r  t a x  y e a r  1 9 8 9 .  M s .  B a c k ' s  r e v i s e d  n e t

o p e r a t . i n g  i n c o m e  w a s  $ 4 , 1 0 6 , I 5 3  f o r  t a x  y e a r  1 9 B B  a n d  $ 4 , 3 0 5 , 7 3 8

f o r  t a x  y e a r  1 9 8 9 .

1 8 .  P e t i t . i o n e r  c a l l e d  J o a n n e  G o u l d  a s  a  r e b u t t a l  w i t n e s s .

Ms.  Gou ld  i s  an  account ing  superv isor  a t  Quadrang le  Deve lopment



respons ib l -e  fo r  the  account j -ng  records  o f  the  sub jec t  p roper t .y .

S h e  t e s t i f i e d  t . h a t  n o t  a l - l  t h e  f e a s e s  t h a t  w e r e  i n  e f f e c t  i n  L 9 8 7

conta ined CPI  c lauses .  She added tha t  those tenants  whose leases

c a l l e d  f o r  C P I  p a s s - t h r u s  p a i d  t h a t  a d d i t i o n  t o  r e n t  t o  t h e

p r o p e r t y  o w n e r .  M s .  G o u l - d  a l s o  t e s t i f i e d  m o s t  o f  t h e  t e n a n t s

renewed the i r  leases  in  1989.  The lease renewal -s  p roduced on ly  a

s l igh t  inc rease in  income to  the  proper ty .

L 9 .  B a s e d  o n  t h e i r  a p p r a i s a l  r e p o r t s ,  i t  a p p e a r s  t h a t  b o t h

exper ts  cons idered bo th  ex is t . ing  leases  and marke t  cond i t ions  in

determin ing  the  ne t  opera t ing  income o f  the  proper ty .  However ,  Ms.

B a c k ' s  s e c o n d  r e v i s i o n  t o  i n c l u d e  a d d i t i o n a l  C P I  p a s s - t h r u s  w a s  n o t

we l l -  suppor ted  by  ev idence f rom e i ther  the  ex is t ing  Ieases  or

m a r k e t  c o n d i t i o n s .  T h i s  r e s u l t s  i n  M s .  S a a d ' s  v a l u a t i o n  b e i n g

suppor ted  by  more  c red ib le  ev idence.  Accord ing ly ,  the  Cour t  adopts

M s .  S a a d ' s  d e t e r m i n a t i o n s  o f  n e t  o p e r a t i n g  i n c o m e .

2 0  -  T o  d e t e r m i n e  t h e  c a p i t a l i z a t i o n  r a t e  f o r  t h e  s u b j e c t

proper ty ,  Ms.  Saad examined var ious  ra tes  der ived  f rom the  marke t . .

She cons idered bank  ra tes  and bond y ie ld  ra tes .  The compara t ive

r isk  and lack  o f  l - iou id i tv  o f  a  rea l -  es ta te  inves tment  suqqests  the

r a d r l i  r a m o n l _  n f  t h o  h i  a h a r  r r i  a - l  d  r r , l -  a q  n f  ( - n r n n r . a l -  a  p- " "  OonU"  a t

approx imate ly  11? and A bonds 1-0 .4?  as  opposed to  t reasury  bonds a t

approx imate ly  B .  B?.  She examined the  Amer ican Counc i l  o f  L i fe

I n s u r a n c e  t . a b l e s  a n d  t . h e  W a s h i n g t o n  D . C .  o f f i c e  b u i l d i n g  m a r k e t .

She used two methods  to  der ive  her  ra te .  The t . rad i t iona l  Band o f

I n v e s t m e n t  M e t h o d  r e s u l t e d  i n  a  r a n g e  o f  9 . 5 2  t o  1 0 ? .  U n d e r  t h i s

method,  the  appra iser  deve l -ops  a  we igh ted  component  o f  the  mor t .gage



: n d  e . r l  r i  l -  r z  f  o  d o r z c l  o n  f  h c  d a l r t  s e r r l i  r - a  e r r r r i  f  r . r  d i w i  d c n d  r a t e s  a n dq r r u  u Y u f  u 1  v  v t v } /  p v !  v  + v e  ,

p o i n t s  p a i d  i n  t h e  m o r t g a g e  p r o c e s s .  M s .  S a a d  a l s o  u s e d  t h e  Y i e l d

C a p i t a l i z a t i o n  M e t h o d  i n  w h i c h  i n d i c a t e d  a  r a t e  o f  9 2 .  S h e  u s e d  a

y ie ld  o f  I2 t  and an  annua l ized  inc rease in  j -ncome and va lue  o f  32 .

Ms.  Saad u l t imate l -v  chose 9Z as  be inq  a t  the  lower  end o f  the

r a n g e .  A f t e r  d e r i v i n g  t h e  o v e r a l ]  r a t e ,  t h e  a p p r a i s e r  a d j u s t e d  f o r

t h e  t a x  f a c t o r  b v  2 . 0 3 ?  t o  a r r i v e  a t  a n  o v e r a l - l -  r a t e  o f  1 1 . 0 3 ?  f o r

b o t h  y e a r s .

2 I .  M s .  S a a d  a p p l i e d  h e r  c a p i t a l i z a t i o n  r a t e  o f  . 1 1 0 3  t . o

s t a b i l i z e d  n e t  o p e r a t i n g  i n c o m e  o f  $ 3 , 5 1 8 , 5 3 1  t o  r e a c h  t h e  s u m

$ 3 1 , 9 0 0 , 0 0 0  ( r o u n d e d )  i n  t h e  f i r s t  y e a r .  F o r  t . h e  s e c o n d  y e a r ,

o f  J a n u a r y  I ,  1 9 8 8 ,  h e r  c o n c l u s i o n  w a s  5 3 3 , 2 0 0 , 0 0 0 .

2 2 .  M s .  B a c k  t e s t i f i e d  t h a t  h e r  c a p i t a l - i z a t i o n  r a t e  w a s

der ived  f rom marke t  da ta .  She examined var ious  raLes  in  the  marke t

p l a c e .  S h e  d e r i v e d  c a p i t a l i z a t i o n  r a t e s  f r o m  c o m p a r a b l e  s a l - e s .

S h e  t e s t i f i e d  t h a t  t h e  r a t e s  f r o m  s a l - e s  r a n s e d  f r o m  5 . 9 2  t o  7 . 6 2 .

W h i l e  m o s t  o f  t h e  s a l e s  r e q u i r e d  s o m e  a d j u s t m e n t  f o r  l o c a t i o n ,

c o n d i t i o n ,  d a t e  o f  s a l - e ,  e t c . ,  M s .  B a c k  m a d e  n o  a d j u s L m e n t s  t o  t h e

c a p i t a l i z a t j - o n  r a t e s  d e r i v e d  f r o m  h e r  c o m p a r a b f e  s a 1 e s .  S h e  a d d e d

tha t  the  sub jec t  p roper ty  had be low marke t  l -eases  so  tha t  there  was

a  s i g n i f i c a n t  u p s i d e  p o t e n t i a l .  A s  a  r e s u 1 t ,  s h e  t e s t i f i e d  t h a t ,

her  cap ra te  i s  lower  to  re f  l -ec t  tha t  po t .en t ia l  .  He conc lus ions

i n d i c a t e d  c a p i t a l i z a t i o n  r a L e  o f  7 . 5 %  f o r  e a c h  y e a r  f o r  t h e  r e a l

e s t a t e .  H e r  r a t e  o f  " / . 5 ? ;  p l u s  t a x e s  t o  y i e l d  9 . 5 2 ,  c o m p a r e s  t o  M s .

S a a d ' s  1 1 . 0 3 ? .  M s .  B a c k  a p p l i e d  h e r  c a p i t a l L z a t i o n  r a t e  o f  9 . 5 ?  t o

h e r  s t a b i l i z e d  n e t  o p e r a t i n g  i n c o m e  o f  $ 4 , 1 0 6 , 1 - 6 3  t o  y i e l d

a
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$43 ,  100,  000 rounded ,  fo r  ,January  1 ,  1 -987.  Her  conc lus ions  f  o r  the

s e c o n d  y e a r  w a s  $ 4 5 , 2 0 0 ,  0 0 0  .

2 3 .  M s .  S a a d ' s  c a p i t a l i z a t i o n  r a t e  i s  s t r o n g l y  s u p p o r t e d  b y

the  ev idence as  so  many fac to rs  were  cons idered.  A Iso ,  i t  shouLd

b e  n o t e d  t . h a t  M s .  S a a d ' s  c a p i t a l i z a t i o n  r a t e  i s  v e r y  c l o s e  t o  t . h e

r a L e  u s e d  b y  M r .  A p p e l b a u m  i s  t a x  y e a r s  1 9 8 8 .  A c c o r d i n g l y ,  t h e

Cour t  adop ts  Ms .  Saad ' s

capi ta l -  izat ion rate.

conc lus ion  o f  the  appronr ia te

z + . Both appra isers a lso made valuat ions based upon

c o m p a r a b l e  s a l - e s .  M s .  S a a d  t e s t i f i e d  h o w e v e r ,  t h a t  t h e r e  w a s

insuf f ic ient  data concern ing each sa l -e to  use them as the basis  for

the pr imary va luat ion.  She t .est i f ied that  she typ ica l ly  f ind wide

var iance w i thout  any  exp lanat ion . Her  va lues  der i -ved  f  rom

c o m p a r a b l e  s a l e s  w e r e  $ 3 5 , 0 0 0 , 0 0 0  f o r  t a x  y e a r s  1 9 B B  a n d

$ 3 5 , 8 0 0 ,  0 0 0  f o r  t a x  y e a r  1 9 8 9 .

2 5 .  M s .  B a c k  a l s o  m a d e  a n  a p p r a i s a l  b a s e d  o n  c o m p a r a b l e

s a l e s .  W h i l e  s h e  e x a m i n e d  s e v e r a l -  o f  t h e  s a m e  s a l e s  t h a t  M s .  S a a d

u s e d ,  s h e  c o n c l - u d e d  t h a t  t h e  p r o p e r t i e s  w e r e ,  o v e r a I I ,  i n f e r i o r  t o

f h e  s r r l - r - i  e r - l -  T h r r s -  i n  f h e  f i r s f  v e a r -  s h c  a d - i  r s f c d  m O S t  o f  h e rI  + L .  t  
p r r v

c o m p a r a b l e s  u p  t o  a n  a v e r a g e  o f  $ 1 8 5 . 0 0  p e r  s q u a r e  f o o t .  o f  n e t

r e n t a b l e  a r e a .  M s .  S a a d  a d j u s t e d  h e r  c o m p a r a b l e s  d o w n  t o  $ 1 5 0 . 0 0

p e r  s q u a r e  f o o t .  M s .  B a c k ' s  c o n c l u s i o n s  o f  v a l u e  f r o m  s a l e s  w e r e

$ 4 4 , 9 0 0 , 0 0 0  f o r  t a x  y e a r  1 9 8 8  a n d  $ 4 8 , 5 0 0 , 0 0 0  f o r  t a x  y e a r  l - 9 8 9 .

2 6 .  C a s h  f l o w  a n a l y s e s  o f  t h e  p r o p e r t y  u s i n g  M s .  B a c k ' s  o w n

n e t  o p e r a t i n g  i n c o m e s  i n d i c a t e d  t h a t  h e r  v a l u e s  o f  $ 4 3 , 1 0 0 , 0 0 0  a n d

5 4 5 , 2 0 0 , 0 0 0  w e r e  n o t  t h e  f a i r  m a r k e t  v a l r r o c  n f  + - h a  n r . 3 p e r t y .  A t



t r i a r ,  Ms .  Back  app l i ed  he r  f i gu res  to  the  sub jec t  p rope r t y .  The

resu l t  was  a  nega t i ve  cash  f l ow  a f te r  deb t  se rv i ce .  r t  i s  no t

l ike ly  that  a  prospect ive purchaser  would buy the proper ty  when

market  rents  y ie ld  a negat ive cash f  ]ow af  ter  d .ebt  serv ice.  This

i s  ve ry  s t rong  ev idence  tha t  Ms .  Back ' s  va lua t i on  does  no t  re f l ec t

marke t  va lue .

Conclus ions of  Law

Th is  cou r t  has  j u r i sd i c t i on  ove r  t h i s  appea l  pu rsuan t  t o  D .c .

Code  S  47 -825  and  47 -3303  ( f ggO Rep l . ) .  The  Supe r i o r  Cou r t , s

rev iew o f  a  tax  assessment  i s  de  novo. fn  appea l ing  f rom

assessments  o f  rea l  p roper ty  fo r  tax  purposes ,  the  taxpayer  has  the

burden o f  p rov ing  tha t  the  assessment  was incor rec t  o r  f lawed.

,  5 1 0  A . 2 d  1 0 3 7 ,  1 0 3 9  ( D . C .  1 9 8 6 ) .

T h e  p e t i t i o n e r  i s  n o t  r e q u i r e d  t o  e s t a b l i s h  t h e  c o r r e c t  v a l - u e  o f

t h e i r  p r o p e r t y .  I d .

Pet iL ioner  has  met  the  burden o f  p rov ing  the  incor rec tness  o f

the  assessment  made by  t .he  D is t r i c t  tha t  i t  was  er roneous and

f lawed in  a  number  o f  respec ts .  To  the  ex ten t  tha t  the  respondent

employed the  income approach to  va lue ,  the  pro jec t ion  o f  income

u t i l i z e d  i n  t h e  c a l c u l - a t i o n  w a s  n o t  b a s e d  o n  a c t u a l  e x p e r i e n c e  o r

r e a s o n a b l e  p r o j e c t i o n s  i n  l i g h t  o f  s p e c i f i c  f a c t o r s  r e l a t i n q  t o  t h e

sub jec t  p rope r t y . The income approach to value reguires a

determinat j -on  o f  a  s tab i l i zed  annua l  ne t  income by  re fe rence to  t .he

income and expenses  fo r  the  proper t .y  over  a  per iod  o f  years .

1 1 5  ( D .  C L J v J t  t

1 0

,  4 9 9  A . 2 d  1 0 9 ,



C o l u m b i a ,  4 6 6  A . 2 d  8 5 7 ,  8 5 8  ( 1 9 8 3 )  .  T h e  a s s e s s o r  f o r  t h i s

proper ty  admi t ted  tha t  he  gave l i t t le  cons idera t ion  to  the  ac tua l

i n c o m e ,  e x p e n s e s ,  c u r r e n t  l e a s e s  o r  l e a s e - u p  c o s t s  o f  t h e  p r o p e r t y

to  ach ieve  marke t  ren ts  today  and in  the  fu tu re .  Wi thout

appropr ia te  cons j -dera t ion  o f  these fac to rs ,  u t i l - i z ing  the  average

net  opera t ing  income o f  bu i ld ings  in  a  par t i cu la r  ca tegory  i s  an

arb j - t ra ry  and imprac t ica l  met .hod f  o r  de termin ing  a  p roper ty 's  ne t

o p e r a t i n g  i n c o m e .

I n  D i s t r i c t  o f  C o l - u m b i a  v .  W a s h j - n q t . o n  S h e r a t o n  C o r p .  ,  4 9 9  A . 2 d

1 0 9 ,  1 1 5  ( D . C .  1 9 8 5 ) ,  t h e  C o u r t  s t a t e d  "  [ w ] h e n  a n  i n c o m e - p r o d u c i n g

p r o p e r t y  h a s  b e e n  i n  o p e r a t i o n  f o r  a  p e r i o d  o f  t i m e ,  i t s  p a s t

e a r n i n g s  a s s i s t  t h e  a s s e s s o r  i n  p r o j e c t i n g  f u t u r e  e a r n i n g s

ab i l i t y .  "  The Cour t  a lso  s ta ted  tha t  the  marke t  va lue  o f  an

' i  n n n m a - n - a r l r r ^ ' j  n 6  n r 1 . 1 n F r f  \ r  i n C I U d e S  t h e  n r e s F n f  r r : . l U e  O f  t h ey r  v u u v r a r Y  t / r  u u e r r L  v  q

proper t y ' s  f u tu re  i ncome.  Wash inq ton  Shera ton  Corp . ,  sup ra ,  499

A .2d  115 .  The re fo re ,  t o  a r r i ve  a t  a  r e l i ab le  es t ima te  f o r  t he  ne t

ope ra t i ng  i ncome o f  t he  p rope r t y ,  t he  D is t r i c t  mus t  acco rd

appropr ia te considerat ion to  not  on ly  market  condi t ions,  but  to  the

ac tua1  expe r ience  o f  t he  p rope r t y  as  we l l - .

Once a s tabi l - :_zed annual  income is  determined,  i t  must  be

div ided by a capi ta l izat ion rate in  order  to  determine an

ind i ca t i on  o f  va lue .  Rock  Creek  P laza -Woodner ,  L td .  v .  D i sL r i c t  o f

Co lumb ia ,  466  A .2d  a t  858 .  The  cap i t . a l i za t i on  ra te  r ep resen ts  t he

amount  t .hat  must  be earned annual ly  in  order  to  pay the mort9a9e,

expenses and a fa i r  re turn on equi ty  and the proper ty  taxes.  Id .

The  cap i ta l i za t i on  ra te  used  by  the  assesso r  f o r  t ax  yea r  1988  was

l 1



c e v i s e d  f  r o m  s a l - e s .  A t  1 1 .  6 3 ,  i t  w a s  v e r y  s i m i L a r  t o  M s .  s a a d ' s

r a t e  o f  1 1 . 0 3 .  I n  f a c t ,  ? s  a  h i g h e r  r a t e  t h a n  M s .  S a a d , s ,  a l _ I

o t h e r  f a c t o r s  b e i n g  e q u a 1 ,  i t  w o u l d  y i e l d  a  l o w e r  v a l u e .

The cap i ta l i za t ion  ra t .e  used by  the  assessor  fo r  t .ax  year  L989

was prov ided h im by  o ther  members  in  h is  depar tment .  I t s  exac t

bas is  was no t  known by  the  assessor .  There  is  no  showing tha t  i t

was  der ived  f rom f inanc ia l  and economi -c  in fo rmat ion  ava i l -ab l -e  in

l -  h e  m e r k e f  n l  a c e  .  T n  e n v  e r r e n f  w h e n  f  h e  f  i  r r r r r o  d e r . i  r r o d  h r r  t -  l . r oq L L I  s v s l l L ,  W I I E I I  U I l g  ! r y U f  E  U ( : ! r v L g  V y  L I I E

a s s e s s o r  w a s  t e s t e d ,  i t  t e n d e d  t o  p r o d u c e  a  n e g a t i v e  c a s h  f l - o w .

The improper  p ro jec t ion  o f  the  s tab i l - i zed  income and the  use  o f  a

c a p i t a l i z a t i o n  r a t e  o f  u n k n o w n  d e r i v a t i o n  m a k e  t h e  e s t i m a t e  f o r

t h i s  L a x  y e a r  b y  t h e  a s s e s s o r  u n r e l i a b l e .  A l l -  o f  t h e  f o r e g o i n g

fac tors  demonst ra te  tha t  pe t i t ioner  has  met  i t s  burden o f  showinq

tha t  t .he  assessment  fo r  the  tax  years  in  ques t ion  were  er roneous

a n d  f l a w e d .

r n  t h i s  c a s e ,  t h e  p e t i t i o n e r  h a s  s h o w n  n o t  o n l y  t h a t  t h e

assessments  made by  respondent  were  f lawed and er roneous,  bu t  have

shown by  competent  ev idence the  marke t  va lue  o f  the i r  p roper ty .

T h e r e  i s  n o  b a s i s  t o  d i s b e 1 i e v e  t h e  p e t i t i o n e r ' s  e x p e r t  t e s t i m o n y

in  th is  case,  t .he  pe t . i t ioner  has  shown not  on ly  tha t  the

assessments  made by  respondent  were  f lawed and er roneous,  buL have

shown by  competent  ev idence the  marke t  va lue  o f  the i r  p roper ty .

T h e r e  i s  n o  b a s i s  t o  d i s b e l i e v e  t h e  p e t i t i o n e r ' s  e x p e r t  t e s t i m o n y

i n  t h i s  c a s e .  T h e r c f n r c  i t  w i l f  b e  a c c e p t e d .  S e e :  R o c k  C r e e k

P l a z a - w o o d n e r ,  L t d .  v .  D i - s t r i c t  o f  C o l - u m b i a ,  4 6 G  A . 2 d  g s 7 ,  9 5 9

( D . C .  1 9 8 3 ) .  F o r  r e a s o n s  a l r e a d y  s t a t e d  i n  t h e  f i n d i n g s  o f  f a c t ,
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t .he  cour t  re jec ts  the  proper ty  va lua t ion  proposed by  Ms.  Back .

Both  appra isers  va fued the  sub jec t  p roper ty  fo r  t .he  tax  years  us ing

the  income approach to  va lue .  D is t r i c t  o f  Co l -umbia  v .  Wash inq ton

S h e r a t o n  C o r p .  ,  4 9 9  A . 2 d  1 0 9 ,  l - 1 3  ( D . C .  1 9 8 5 ) .  T h i s  a p p r o a c h  t a k e s

i n t . o  a c c o u n t  t h e  v a r i o u s  f a c t o r s  m a n d a t e d  b y  D . C .  C o d e  S  4 7 - 8 2 O ( a )

( 1 9 8 1 ) .  I n  a p p r a i s i n g  t h e  p r o p e r t y ,  M s .  S a a d  w a s  c o n c e r n e d  w j - t h

t h e  a c t u a l  e s t i m a t e d  v a l u e .  R e a l  p r o p e r t y  t a x e s  a r e  r e q u i r e d  t o  b e

based upon the  es t imated  va lue  o f  the  proper t .y  as  o f  January  1 ,  o f

the  year  p reced ing  the  tax  year .  Es t imated marke t  va l -ue  is  de f ined

i n  D .  C .  C o d e  S  4 7  - 8 0 2  ( 4 )  ( 1 9 8 1 )  .  M s  .  S a a d  c o n s i d e r e d  t . h e  f u l l -

v a l u e  o f  t h i s  p r o p e r t y  c o n s i s L e n t  w i t h  t h e  s t a t u t o r y  d e f i n i t i o n .

As  requ i red  by  the  law o f  the  D is t r i c t .  o f  Co lumbia ,  bo th

w i t n e s s e s  c o n s i d e r e d  a n d  r e i e c t e d  t h e  c o s t  a p p r o a c h  t o  v a ] u e .

W h i f e  t h e  b u i l d i n g  w a s  o f  r e c e n t  v i n t a g e ,  i t  h a d  s u f f i c i e n t  i n c o m e

h i s t o r y  t o  a l l - o w  f o r  m e a n i n g f u l  p r o j e c t i o n s  o f  v a l u e  b y  t h e  e x p e r t .

n ' r F r ^ ^ , , - r -  ^ ' r ' r  * h r e c  a n n r 1 . 1 e r - h e S  t O  V a f U e  m U S t  b e  C O n S i d e r e d .  r l n F  m a \ . rn I L t r v u Y I I  q I J  L I I ! g g  q - 1 1 - 1 1 ! V q V r r E D  U V  V A r U g  r l r u D L  ! s  U V l r D r q g ! g U t  V r t E  l L t q y

l - r e  re ' l  i ad  r r r . l . r n  n rn r r i ded  thg  o the rs  have  been  cons ide red  and  the reI  t r - "

i s  a  r e a s o n a b l e  b a s i s  f o r  s e l - e c t i n q  o n e  o v e r  t h e  o t h e r s .  W o l - f  v .

D i s t r i c t .  o f  C o l u m b i a ,  N o  .  9 L - T X - 1 6 5 ,  s l i p  o p .  a t  7  ( D . C .  J u n e  5 ,

1 - 9 9 2 )  ( W o t f  I I ) ,  S a f e w a r z  S t o r e s ,  I n c .  v .  D i s t r i c t  o f  C o l - u m b i a ,  5 2 5

A . 2 d  2 0 ' 7 ,  2 0 9  ( D . C .  1 9 8 7 )  .  T h e  r e a s o n s  q i v e n  f o r  t h e  s e l - e c t i o n  o f

the  income method o f  va lua t ion  over  the  comparab l -e  sa les  method bv

the  w i tness  are  persuas ive .  The income approach to  va lue  is  the

pr j -me approach to  va lue  fo r  inves tment  p roper t ies ,  inc l -ud ing  o f f i ce

b u i l d i n g s .  W o l f  I I ,  s l i p  o p .  a t  7 - 8 .

The Cour t  must  we iqh  a l l -  the  ev idence to  de termi -ne  wh ich
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proper ty  va l -ue  is  most  c red ib le .  For  the  reasons  a l ready  s ta ted

i n  t h e  f i n d i n g s  o f  f a c t ,  t h e  C o u r t  r e j e c t s  t h e  v a l u a t i o n  p r o p o s e d

b y  M s .  B a c k  a n d  a c c e p t s  t h e  v a l - u a t i o n  p r o p o s e d  b y  M s .  S a a d .  M s .

S a a d ' s  c a p i t a l i z a t i o n  r a t e  r e f l - e c t e d  " t h e  r a t e  t h e  t a x p a y e r  m u s t

recover  annua l - l y  to  pay  the  mor tgage,  Lo  ob ta in  re tu rn  on  equ i ty ,

a n d  t o  p a y  r e a l  e s t a t e  t a x e s r r .  W o l f  f  I ,  s l i p  o p .  a t  1 1 .  S e e  a l - s o ,

1 1 1 1  1 9 t h  S t r e e t  A s s o c i a t e s  v .  D i s t r i c t  o f  C o l - u m b i a ,  T a x  D o c k e t  N o .

4 0 8 2 - 8 8 ,  S u l l i v a n ,  J . ,  F e b .  2 I ,  1 9 9 2 .  M s .  B a c k  h o w e v e r ,  r e l i e d  o n

ra t .es  der ive  f rom comparab l -e  sa les  tha t .  were  no t  ad jus ted  proper ly .

The methodo logy  and ra t . iona le  o f  the  pe t i t ioner 's  exper t  appear  to

b e  t h e  m o s t  r e a s o n a b l e .

F o r  t a x  y e a r  1 9 8 8 ,  d s  o f  J a n u a r y  1 - ,  1 9 8 1 ,  M r .  S a a d ' s  t o t a l

v a ] u e  w a s  $ 3 1 , 9 0 0 , 0 0 0  w i t h  $ 6 , 2 0 0 , 0 0 0  a l - l o c a t e d  t o  t h e  i m p r o v e m e n t s

a n d  $ 2 5 , 7 0 0 ,  0 0 0  a l - l - o c a t e d  t o  t h e  1 a n d .  F o r  t a x  y e a r  1 9 8 9 ,  t h e

t o t a l  v a l - u a t i o n  a s  o f  t h e  v a l u a t i o n  d a t e  o f  J a n u a r y  1 ,  1 9 B B  w a s

$ 3 3 , 2 0 0 , 0 0 0  w i t h  f i 3 , " 7 0 0 , 0 0 0  a l l o c a t e d  t o  t h e  i m p r o v e m e n t  a n d

5 2 9 , 5 0 0 , 0 0 0  a l - l - o c a t e d  t o  t h e  l a n d .

Accordin gLy, i t  is  by the court  chis #A- day of  August,
I

1 9 9 3 ,

ORDERED, ADiIITDGED AI{D DECREED as follows:

1 .  That  the  es t imated  marke t  va lue  o f  th is  sub jec t  p roper ty

f o r  t a x  y e a r  L 9 8 8  w a s  $ 3 1 , 9 0 0 , 0 0 0  o f  w h i c h  $ 2 5 , 7  0 0 , 0 0 0  i s

a t t r ibu ted  to  the  land component ,  and #6 ,200,000 to  the  improvement .

2 .  That  the  es t imated  marke t  va lue  o f  th is  sub jec t  p roper ty

w a s  $ 3 3 , 2 0 0 ,  0 0 0  f o r  t a x  y e a  L 9 8 9  ,  o f  w h i c h  $ 2 9  , 5 0 0 ,  0 0 0  i s

a t t r ibu ted  to  the  land component ,  and #3 ,700,000 to  the  improvement .
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3.  That  the  aasesament  record  and card  fo r  the  proper ty

main ta ined by  the  D is t r i c t  o f  CoLumbia  sha l I  be  ad jus ted  to  re f lec t

the above walues determined by the Court  in this Order.

4 .  That  the  respondent  sha l l  re fund to  pe t i t ioner  any  excess

taxes  co l lec ted  fo r  tax  years  19gg and 1989 resu l t ing  f rom assessed

values used as the basis for such taxes which exceed those

determined by  th is  Order .

5 .  That  the  en t ry  o f  dec is ion  sha l l  be  w i thhe ld  pend ing

submiss ion  o f  a  p roposed order  under  the  prov is ions  o f  Super .  C t .

Tax  R.  1 -5  .

SO ORDERED.

Eugene

C o p i e s  t o  b e  m a i l e d  t o :

G i l b e r t  H a h n ,  J t  -  ,  E s q u i r e
T a n j a  H .  C a s t r o ,  E s q u i r e
A m r a m  a n d  H a h n ,  P . C .
S u i t e  6 0 1
8 1 5  C o n n e c t i c u L  A v e n u e ,  N . W .
W a s h i n g t o n ,  D . C .  2 0 0 0 6

J o s e p h  F .  F e r g u s o n ,  E s q u i r e
A s s  j , s t a n t  C o r p o r a t i o n  C o u n s e l ,  D .  C .
Of f i ce  o f  the  Corpora t ion  Counse l
One Jud ic ia ry  Square
4 4 I  F o u r t h  S t r e e t ,  N . W .
W a s h i n g t o n ,  D . C .  2 0 0 0 6

.  Hami l - ton
Judge
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