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P R O P E R T I E S ,  I N C . ,

P e t  i  t  i o n e r s

Tax  Docke t  No .  3805 -86

D I S T R I C T COLUMBIA

Respondent

ORDER

Th i s  case  came  on  t o  be  hea rd  be fo re  t heCou r t  on  Ap r i l

10 ,  1989 .  Upon  t he  Pe t i t i on  f i l ed  he re in ,  as  amended ,  t he

S t i pu la t i ons  be tween  t he  pa r t i es  and  upon  cons ide ra t i on  t he reo f

and  t he  ev idence  adduced  a t  t r i a l ,  t he  Cou r t  hav ing  en te red

F ind ings  o f  Fac t  and  Cons lus i ons  o f  Law ,  i t  i s  by  t he  Cou r t
c . t  /  z ' i

t h i s t ; ' * '  day  o f  ( 1 i , r l o " f  ,  1989 ,  he reby

I .  ORDERED,  t ha t  Responden t  be  and  he reby  i s ,

d i r ec ted  t o  r educe  t he  assessmen t  on  Lo t  866  i n  Squa re  387  f o r

pu rposes  o f  D i s t r  i c t  o f  Co lumb ia  rea l  es ta te  t axes  f o r  Tax  Ye r

1986  f r om $33 ,585 ,000  t o  $23 ,200 ,000  cons i s t i ng  o f  513 ,  659  , 624

fo r  t he  l and  and  $9 ,540 ,376  f o r  t he  imp rovemen ts .

2 .  ORDERED tha t  t he  Responden t  cause  the  assessmen t

reco rd  ca rd  f o r  Tax  Yea r  1985  on  Lo t  866  i n  Squa re  387 ,  t o  be

a l t e red  t o  r e f l ec t  t h i s  Cou r t ' s  de te rm ina t i on  t ha t  t he  es t ima ted

marke t  va lue  o f  t h i s  p rope r t y  f o r  pu rposes  o f  t he  D i s t r i c t  o f

Co lumb ia  rea l  p rope r t y  t axa t i on  f r om $33 ,585 r000  t o  $n , r00 ,000 .

3 .  ORDERED,  t ha t  t he  co r rec t  r ea l  es ta te  t ax  on  Lo t



855  i n  Squa re  387  f o r  Tax  Yea r  1986  i s  S470 ,950 .00 .

4 .  ORDERED,  tha t  t he  Responden t  be  and  he reby  i s ,

d i r ec ted  t o  r e fund  t o  Pe t i t i one rs  Tax  Yea r  1986  rea l  es ta te

taxes  on  Lo t  856  i n  Squa re  387  i n  t he  amoun t  o f  $2 I0 ,815 .50  w i t h

i n te res t  on  t he  f i r s t - ha l f  t axes  o f  $ I05 ,407 .75  f r om the  da te  o f

paymen t  on  Sep tember  15 ,1985  t o  t he  da te  o f  r e fund ,  and

in te res t  on  t he  second -ha l f  t axes  o f  $ I05 ,407 .15  f r om the  da te

o f  paymen t  on  March  31 ,  1985  t o  t he  da te  o f  r e fund ,  a t  t he  ra te

o f  s i x  ( 6 )  pe rcen t  pe r  annum,  t he  s ta tu to r y  r a te  as  p rov ided  by

Iaw .

/

Cop ies  t o  be  se rved :

G i l be r t  Hahn ,  J r . ,  Esg .
Tan ja  H .  Cas t ro ,  Es9 .
Su i t e  t I 00
1155  l 5 th  S t ree t ,  N .W.
Wash ing ton ,  D .C .  20005

Lawrence  B .  McC la f f e r t y ,  Esq .
Ass i s tan t  Co rpo ra t i on  Counse l ,  D .C .
Room 238
1133  No r th  Cap i t o l  S t ree t ,  N .E .
Wash ing ton ,  D .C .  20002
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OF THE DISTRICT
TAX DIVISION

OF

L ' E N F A N T  P L A Z A  P R O P E R T I E S ,  I N C . ,
e t  a I .

Pe t i t i one rs

v .

DISTRICT OF COLUI4BIA

Tax Docket  No 3806 -86

Respondent

FINDINGS OF FACT AND CONCLUSIONS OF LAW

T h i s  m a t t e r  c a m e  b e f o r e  t h e  C o u r t  f o r  t r i a l  o n  A p r i l

1 0 ,  1 9 8 9 .  P e t i t i o n e r s ,  t h e  f e e  s i m p l e  o w n e r s  o f  r e a l  p r o p e r t y

l o c a t e d  a t  4 0 0  l O t h  S t r e e t ,  S . W . ,  L o t  8 6 6  i n  S q u a r e  3 8 7

( h e r e i n a f t e r  t h e  " s u b j e c t  p r o p e r t y "  )  c h a l l e n g e d  t h e  r e a l

p r o p e r t y  t a x  a s s e s s e d  a g a i n s t  t h e  s u b j e c t  p r o p e r t y  f o r  T a x  Y e a r

I 9 8 6  p u r s u a n t  t o  D . C .  C o d e  $  + Z - B 2 O  ( l 9 B f  e d . ) .  R e s p o n d e n t ,  t h e

D i s t r i c t  o f  C o l u r n b i a ,  v a l u e d  t h e  s u b j e c t  p r o p e r t y  f o r  t a x

a s s e s s m e n t  p u r p o s e s  f o r  T a x  Y e a r  f 9 8 6  a t  $ 3 3 , 5 8 5 , 0 0 0 ,  c o n s i s t i n g

o f  $ I 3 , 6 5 9 , 6 2 4  f o r  l a n d  a n d  $ 1 9 , 9 2 5 , 3 7 6  f o r  i m p r o v e m e n t s .

P e t i t i o n e r s  a p p e a l e d  t o  t t r e  B o a r d  o f  E q u a l i z a t i o n  a n d  R e v i e w ,

w h i c h  s u s t a i n e d  t h e  a s s e s s m e n t .  P e t i t i o n e r s  t i m e l y  p a i d  t h e  t a x

o f  $ 6 8 f  , 7 7 5 . 5 0  a n d  t l m e l y  f  i l e d  t h i s  a p p e a l .

f he  Cou r t  exe rc i sed  j u r i sd i c t i on  ove r  t h i s  appea l

pu rsuan t  t o  D .C .  Code  $$  47 -825  and  47 -3303  ( f 98 f  ed . ) .  Based

upon  the  ev idence  p resen ted  a t  t r i a l  and  s t i pu la t i ons  o f  t he

par t i es ,  t he  Cour t  nakes  the  fo l l ow ing  f i nd ings  o f  f ac t  and

conc lus ions  o f  l aw .



FINDINGS OF FACT

1 .  f he  sub jec t  p rope r t y  i s  l oca ted  a t  4OO t0 th

s t ree t ,  s .w . ,  Lo t  866 ,  squa re  387  i n  t he  D i s t r i c t  o f  co l umb ia .

2 .  Pe t i t i one r  L 'En fan t  p l aza  p rope r t i es ,  f nc .

( he re ina f t e r  r e f  e r red  t o  as  "L 'En f  an t  p1aza , , )  i s  t he  successo r

by  merge r ,  as  o f  June  30 ,  1974 ,  t o  L 'En fan t  p raza  No r th ,  r nc .

Bo th  co rpo ra t i ons  a re  o r  were  i nco rpo ra ted  i n  and  ope ra t i ng  i n

the  D is t r i c t  o f  co lumb ia .  The  p r i nc ipa l  o f f i ce  o f  bo th  co rpo ra -

t i ons  i s  o r  was  49o  L  'En f  an t  P raza  Eas t ,  s .w . ,  wash ing ton ,  D . c .

L 'En fan t  P raza  i s  t he  owner  o f  t he  improvemen ts  and  l essee  o f

t he  sub jec t  p rope r t y ,  Lo t  866  i n  Squa re  397 ,  i n  t he  D i s t r c t  o f

co lumb ia ,  imp roved  by  p ren i ses  known  as  4oo  rO th  s t r ee t ,  s .w .

3 .  Pe t i t i one r ,  L 'En fan t  p l aza  Co rpo ra t i on  i s  a

co rpo ra t i on  o rgan ized  and  ex i s t i ng  under  the  l aws  o f  t he

D is t r i c t  o f  co runb ia  w i t h  a  p r i nc i pa r  p l ace  o f  bus iness  a t  49o

L 'En fan t  P laza  Eas t ,  S .W. ,  Wash ing ton ,  D .C .  L 'En f  an t  p l aza

co rpo ra t i on  i s  t he  owner  o f  t he  sub jec t  rea r  es ta te ,  Lo t  866  i n

S q u a r e  3 8 7

4 .  P e t i t i o n e r s  a r e  o b l i g a t e d  t o  p a y  a l l

t a x e s  a s s e s s e d  a g a i n s t  t h e  s u b j e c t  p r o p e r t y .

5 .  R e s p o n d e n t  D i s t r i c t  o f  C o l u m b i a  i s  a

c o r p o r a t i o n ,  c r e a t e d  b y  t h e  U n i t e d  S t a t e s  C o n g r e s s ,

r e a l  e s t a t e

muni  c  ipa l

Sec t i on  t -

I 0 I  o f  t he  D is t r i c t  o f  Co lu rnb ia  Code

6 .  Lo t  866  i n  Sguare  387 r e f e r r e d  t o  a s  t h e

sub jec t  p rope r t y .

7 .  On  o r  abou t  Ma rch  1 ,  1985 ,  pe t i t i one rs  r ece i ved

no t i ce  o f  assessmen t  da ted  Februa ry  27 ,  r9g5  s ta t i ng  tha t  t he

t s
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assessment  on the subject  proper ty  for  Tax Year  1986 was

$27  ,O23 ,589 .

9 .  f h e  a p p e a l  t o  t h e  B o a r d  o f  E q u a l i z a t i o n  a n d  R e v i e w

i n  A p p e a l  N o .  8 6 - 6 6 7  w a s  t i m e l y  f i l e d  o n  A p r i l  1 5 ,  1 9 8 5 .  A f r e r

o r a l  h e a r i n g ,  t h e  B o a r d  o f  E q u a l i z a t i o n  a n d  R e v i e w ,  b y  d e c i s i o n

d a t e d  M a y  3 I ,  1 9 8 5 ,  i n f o r m e d  P e t i t i o n e r s  o f  i t s  d e c i s i o n  t o

s u s t a i n  t h e  a s s e s s m e n t  a t  $ 3 3 , 5 8 5 , 0 0 0 .

1 0 .  T h e  t a x e s  a n d  a s s e s s m e n t  i n  c o n t r o v e r s y  a r e  r e a l

e s t a t e  t a x e s  a n d  a s s e s s m e n t  f o r  T a x  Y e a r  f 9 8 6  i n  t h e  f o l t o w i n g

a m o u n t s :

B.  On  o r  abou t  Ap r i l

pu rpo r t ed  " co r rec ted  no t i ce "  o f

s ta t i ng  tha t  t he  assessmen t  on

I986  was  $33 ,  585 ,0O0 .

l ,  1 9 8 5 ,  P e t i t i o n e r s  r e c e i v e d  a

a s s e s s m e n t  d a t e d  M a r c h  2 7 ,  f 9 B 5

t h e  s u b j e c t  p r o p e r t y  f o r  T a x  Y e a r

$ 3 3 ,  5 8 5 ,  0 0 0 . 0 0

$  6 8 1  , 7 7 5 . 5 O

in  the  amount  o f

f h e  f i r s t - h a l f  t a x e s  i n

p a i d  o n  S e p t e m b e r  1 5 ,  f 9 8 5

$ 3 a 0 , 8 8 7 . 7 5  w e r e  t i m e l y

T o t a l  A s s e s s m e n t :

T o t a I  T a x e s :

1 1 .  f h e  T a x  Y e a r  1 9 8 6  t a x e s

$ 6 8 f , 7 7 5 . 5 0  w e r e  t i m e l y  p a i d  i n  f u l l .

t h e  a m o u n t  o f  $ 9 a 0 , 8 8 7 . 7 5  w e r e  t i m e l y

a n d  s e c o n d - h a l f  t a x e s  i n  t h e  a m o u n t  o f

p a i d  o n  M a r c h  3 I ,  1 9 8 6 .

L2 .  f he  sub jec t  p rope r t y  con ta ins  5L ,74L  square  fee t

o f  l and  w i t h  p r ima ry  f r on tage  on  lO th  S t ree t ,  S .W.  The  s i t e  i s

zoned  UR.  fhe  sub jec t  p rope r t y  i s  improved  w i th  a  n ine  s to ry

o f f i ce  bu i l d i ng ,  compre ted  i n  1968 .  Bo th  pa r t i es  ag ree  t ha t  t he

cu r ren t  use  o f  t he  sub jec t  p rope r t y  i s  i t s  t r i ghes t  and  bes t  use .
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1 3 .  f h e  b u i l d i n g  c o n t a i n s  a p p r o x i r n a t e l y  4 O 9 , 6 3 6  s q u a r e

f e e t  o f  g r o s s  b u i l d i n g  a r e a  o f  w h i c h  2 8 0 , 2 6 2  s g u a r e  f e e t  a r e

r e n t a b l e  a r e a .  A p p r o x i m a t e l y  2 4 , 5 5 6  s q u a r e  f e e t  o f  t h e  n e t

r e n t a b l e  a r e a  i s  c o m m e r c i a l  s p a c e ,  2 5 1 , 2 3 8  s q u a r e  f e e t  i s  o f f i c e

s p a c e ,  a n d  4 , 4 6 8  s q u a r e  f e e t  i s  s t o r a g e  s p a c e .

L 4 .  A t  t h e  o u t s e t  o f  t h e  t r i a l ,  c o u n s e l  f o r  R e s p o n d e n t

c o n c e d e d  t h a t  t h e  a s s e s s n e n t  f o r  T a x  Y e a r  1 9 8 6  w a s  i n v a l i d .

T ' h e r e f o r e ,  t h e  o n l y  i s s u e  a t  t r i a l  w a s  t h e  c o r r e c t  m a r k e t  v a l u e

o f  t h e  s u b j e c t  p r o p e r t y  a s  o f  J a n u a r y  I ,  1 9 8 5 .

f 5 .  P e t i t i o n e r s  c a l l e d  M r .  D o n a l d  V .  U r q u h a r t ,  M . A . I . ,

S . R . P . A .  a s  t h e i r  f i r s t  w i t n e s s .  C o u n s e l  f o r  R e s p o n d e n t

s t i p u l a t e d  t o  h i s  q u a l i f i c a t i o n s  a n d  h e  w a s  q u a l i f i e d  b y  t h e

C o u r t  a s  a n  e x p e r t  w i t n e s s .  M r .  U r q u h a r t  t e s t i f i e d  a s  a n  e x p e r t

a s  t o  t h e  v a l u e  o f  t h e  s u b j e c t  p r o p e r t y .

I n  h i s  va lua t i on  o f  t he  sub jec t  p rope r t y ,  M r .  U rquha r t

c o n s i d e r e d  a l I  t h r e e  m e t h o d s  o f  v a l u a t i o n ,  t h e  c o s t  a p p r o a c h ,

t h e  c o m p a r a b r e  s a r e s  a p p r o a c h  a n d  t h e  i n c o m e  c a p i t a l i z a t i o n

approach.  He de termined tha t  the  cos t  approach was no t

a p p l i c a b l e .  M r .  U r q u h a r t  u s e d  p r i m a r i l y  t h e  i n c o m e

c a p i t a l i z a t i o n  a p p r o a c h  i n  v a l u i n g  t h e  s u b j e c t  p r o p e r t y ,  a l s o

e x a n i n i n g  s a l e s  i n  t h e  D i s t r i c t  o f  C o l u n b i a .

A f t e r  a  d e t a i l e d  e x a m i n a t i o n  o f  t h e  o p e r a t i n g  h i s t o r y ,

M r .  u r q u h a r t  d e r i v e d  a  s t a b i l i z e d  g r o s s  i n c o m e  f o r  t h e  s u b j e c t

p r o p e r t y  b a s e d  u p o n  m a r k e t  a n d  c o n t r a c t  r e n t s .  M r .  U r q u h a r t

t e s t i f e d  t h a t  h e  t h e n  d e d u c t e d  f r o m  t h e  s t a b i l i z e d  g r o s s  i n c o m e ,

a  s t a b i l i z e d  f i g u r e  f o r  v a c a n c y  a n d  c r e d i t  l o s s  a n d  c o n c l u d e d  a

s t a b i l i z e d  e f f e c t i v e  g r o s s  i n c o m e  o f  $ 5 , 9 8 4 , 9 5 0 .
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Mr.  Urquhar t  then examined the expenses of  the subject

proper ty  and market  expenses for  o ther  proper t ies wi th  which he

was  f am i l i a r .  M r .  U rguha r t  t es t i f i ed  t ha t  t he  bu i l d i ng  was

es tab l i shed  and  the re fo re  had  a  s tab le  expense  h i s to ry .  l ' 1 r .

U rquha r t  a l so  t es t i f i ed  t ha t ,  i n  s t ab i l i z i ng  t he  expenses  f o r

the  sub jec t  p rope r t y ,  i d iosync ras ies  o f  t he  sub jec t  p rope r t y  had

to  be  taken  i n to  accoun t .  Mr .  U rquhar t  concJ -uded  f rom h i s

ana lys i s  t ha t  t he  s tab i l i zed  ope ra t i ng  expenses  fo r  t he  sub jec t

p rope r t y  wou ld  be  $8 .87  pe r  sgua re  foo t  f o r  a  to ta l  o f

$2 ,484 ,  9O0 .

fhe  s tab i l i zed  ope ra t i ng  expenses  rde re  then  deduc ted

f rom the  s tab i l i zed  e f f ec t i ve  g ross  i ncome  to  y i e l d  a  ne t

ope ra t i ng  i ncome  o f  $3 ,500 ,050 .

16 .  I n  conc lud ing  h i s  va lue  f o r  t he  sub jec t  p rope r t y

f r om the  i ncome  cap i t a l i za t i on  app roach ,  Mr .  U rquha r t  de r i ved  a

cap i t a l i za t i on  ra te  f r om the  l oca l  Wash ing ton ,  D .C .  ma rke t  and

f rom the  na t i on -w ide  pub l i ca t i ons  wh i ch  pub l i sh  cap i t a l i za t i on

ra tes  de r i ved  f r om sa les .  As  i nves to r s  wou ld  be  t he  w i l l i ng

buye r  po r t i on  o f  t he  w i l l i ng  buye r /w i I I i ng  se l l e r  ana l ys i s ,  M r .

Urquhar t  t es t i f i ed  tha t  he  a l so  examined  i nves tmen ts  wh ich  wou ld

compe te  w i t h  r ea l  es ta te  f o r  i nves to r s '  do l l a r s ,  i nc l ud ing  t he i r

r a tes  o f  r e tu rn  and  r i s k .

F rom th i s  examina t i on  o f  na t i ona l  and  l oca l  t r ends  and

conpe t i ng  i nves tmen ts ,  a l ong  w i t h  n i s  f am i l i a r i t y  w i t h  t he  I oca l

marke t ,  M r .  U rquha r t  conc luded  a  cap i t a l i za t i on  ra te  o f

I 2 .06 t .  To  t h i s  r a te  Mr .  U rquha r t  added  t he  t ax  ra te  f o r  Tax

Yea r  1986 ,  o f  $2 .03  pe r  $100  o f  assessed  va lue ,  t o  y i e l d  a  t o ta l

cap i ta l i za t i on  ra te  wh ich  he  rounded  to  14 .O .
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L7.  Mr .  Urquhar t  conc luded a  va lue  fo r  the  sub jec t

proper ty  as  o f  January  l ,  1985 us ing  the  income approach o f

$ 2 5 , 0 0 O , 0 0 0 .  T h i s  v a l u e  w a s  o b t a i n e d  b y  a p p l y i n g  h i s  t o t a l

c a p i t a l i : : r t i o n  r a t e  o f  1 4 . 0  t o  t h e  s t a b i l i z e d  n e t  o p e r a t i n g

i n c o m e  o f  $ 3 , 5 0 0 , 0 5 0 ,  y i e l d i n g  a  r e s u l t  o f  $ 2 5 , 0 0 0 ,  O O O .

1 8 .  A f t e r  r e a c h i n g  a  r e s u l t  b y  c a p i t a l i z i n g  t h e

s t a b i l i z e d  n e t  o p e r a t . i n g  i n c o n e ,  M r .  U r q u h a r t  d e d u c t e d  a n

a r l o w a n c e  f o r  l e a s i n g  u p  t h e  s p a c e  t h a t  w o u l d  b e c o m e  v a c a n t  i n

f 9 8 5 .  M r .  U r q u h a r t  t e s t i f i e d  t h a t ,  d u r i n g  c a l e n d a r  y e a r  1 9 8 5 ,

9 0 , 4 3 7  s q u a r e  f e e t  w o u l d  b e c o m e  v a c a n t .  S i g n i f i c a n t  l o s s e s

w o u l d  b e  e x p e r i e n c e d  w h i c h  m u s t  b e  d e d u c t e d  f r o m  t h e  p u r c h a s e

p r i c e  o f  t h e  p r o p e r t y .  M r .  U r q u h a r t  t e s t i f i e d  t h a t  t h e  t o t a l

I e a s e - u p  c o s t s  w o u l d  b e  $ 2 , 3 2 0 , 0 O 0 .

W i t h  r e g a r d  t o  t h e  r e n t  l o s s ,  M r .  U r q u h a r t

c o n s e r v a t i v e l y  e s t i m a t e d  a  s i x  m o n t h  l e a s e - u p  w h i c h  r e s u l t e d  i n

a n  a l l o w a n c e  o f  $ 7 1 1 , 3 ' 7 L ,  r o u n d e d  t o  $ 7 0 0 , 0 0 0 .  M r .  U r q u h a r t

a l s o  t e s t i f i e d  t h a t  l e a s i n g  c o m m i s s i o n s  w o u l d  b e  $ 9 0 , 0 0 0  a n d

b u i l d i n g  r e n o v a t i o n  c o s t s  w o u l d  b e  $ I , 5 3 0 , 0 0 0 .

Mr .  U rquha r t  t es t i f i ed  t ha t  he  deduc ted  t he  t o ta l

I ease -up  cos t s  o f  $2 ,32O,O00  f r om the  va lue  i f  f u l l y  l eased  o f

$25 ,000 ,000 ,  t o  y i e l d  t he  marke t  va lue  o f  t he  p rope r t y  as  o f

Janua ry  I ,  1985  o f  $22 ,680 ,000  rounded  t o  $22 ,7OO,000 .

19 .  F i na l l y ,  i n  t es t i ng  h i s  conc lus i on  o f  va lue  f o r

the  sub jec t  p rope r t y ,  Mr .  U rquhar t  comp le ted  a  cash  f l ow

ana lys i s  o f  t he  sub jec t  p rope r t y .  App ly ing  the  s tab i l i zed  ne t

ope ra t i ng  i ncome he  had  de r i ved  fo r  t he  sub jec t  t o  t he  rea l

es ta te  taxes  and  mor tgage  requ i remen ts  a t  t he  then -p reva i l i ng
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marke t  ra tes  fo r  rno r tgages ,  Mr .

investor  purchased the proper ty

to  i t ,  t he  p rope r t y  wou ld  have

to  render  i t  compe t i t i ve  i n  t he

do l  l a rs  .

Urquhar t  conc luded tha t ,  i f  an

f o r  t h e  v a l u e  t h a t  h e  a s c r i b e d

a  p o s i t i v e  c a s h  f l o w  s u f f i c i e n t

m a r k e t  p l a c e  f o r  i n v e s t o r s '

20 .  Responden t  p resen ted  a  s ing le  w i tness ,  Mr .  An thony

Re lmo lds ,  M .A . I .  M r .  Re lmo lds '  qua l i f  i ca t i ons  we re  s t i pu la ted

and  he  qua l i f i ed  as  an  expe r t  w i t ness .

M r .  R e y n o l d s  t e s t i f i e d  t h a t  h e  e x a m i n e d  a l l  t h r e e

a p p r o a c h e s  t o  v a l u e  b u t  t h a t  h e ,  l i k e  M r .  U r q u h a r t ,  d i s r e g a r d e d

t h e  c o s t  a p p r o a c h .  M r .  R e l m o l d s  t e s t i f i e d  t h a t  h e  u s e d  b o t h  t h e

i n c o m e  c a p i t a l i z a t i o n  a p p r o a c h  a n d  t h e  c o m l n r a b l e  s a l e s  a p p r o a c h

b u t  r e l i e d  o n  t t r e  i n c o m e  a p p r o a c h ;  h o w e v e r ,  h e  f  a j . l e d  t o

c o n s i d e r  c o n t r a c t  r e n t s  a n d  a c t u a l  c o s t s  i n  c o m p u t i n g  h i s

i n c o m e .  H e  f a i l e d  t o  p r o p e r l y  c o n s i d e r  a c t u a l  v a c a n c i e s  a n d

m a d e  c o n t r a d i c t o r y  a s s u m p t i o n s  i n  h i s  s t a b l i z e d  i n c o m e  a n d

e x p e n s e s .  M r .  R e l m o l d s  a r r i v e d  a t  a  s t a b i l i z e d  n e t  o p e r a t i n g

i n c o m e  ( b e f o r e  r e a l  e s t a t e  t a x e s )  o f  $ 3 , 4 7 5 , 0 O 0 ,  r o u n d e d .

2 I .  Du r i ng  c ross -exam ina t i on  by  Pe t i t i one rs '  counse l ,

F l r .  Reynolds examined the cash f low of  the subject  proper ty  i f

Mr .  Re lmo lds '  i ncome and  expense  conc lus i . ons  were  app l i ed .  Mr .

Re lmo lds  admi t ted  tha t ,  under  marke t  cond i t i ons  as  o f  t he  va lue

da te ,  h i s  ana l ys i s  wou ld  y i e l d  a  nega t i ve  cash  f l ow  a f t e r  deb t

se rv i ce .  A  w i l l i ng  buye r  wou ld  no t  buy  sub jec t  p rope r t y  a t  Mr .

Re lmo lds '  va lue  y ie ld ing  a  nega t i ve  cash  f l ow  a f te r  deb t

se rv i ce .  Th i s  i s  p r i r na  f ac i e  p roo f  t ha t  Mr .  Re lmo lds ' va lua t i on

i s  no t  f u l l  ma rke t  va lue .
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22 .  Pe t i t i one rs  a l so  ca11ed  a  rebu t t a l  w i t ness :  Joyce

t l o f  fman ,  con t ro l l e r  o f  L  rEn f  an t  p raza  p rope r t i es .  I \ , l s .  Ho f  f  man

tes t : 1 f  i ed  t ha t  t he  vacancy  ac tua l l y  expe r  i enced  i n  1985  was  an

ave rage  o f  50 r000  squa re  f ee t  t h roughou t  t he  en t i r e  yea r .  Ms .

I i o f fman  a f so  t es t i f i ed  t ha t  t he  ren t s  f o r  new  l eases  wen t  down

f rom an  ave rage  o f  $22  pe r  sgua re  f oo t  t o  g2 r  pe r  squa re  f oo t  i n

1986 .  The  reduc t i on  i n  r en t  was  an  e f f o r t  t o  a t t r ac t  t enan t s .

ANALYSIS AND CONCLUSIONS

Supe r i o r  Cou r t  r ev i ew  o f  a  t ax  assessmen t  i s  de  novo ,

necess i t a t i ng  co f l r pe ten t  ev i dence  t o  p rove  t he  ma t te r s  a t  i s sue .

Wvne r  v .  D i s t r i c t  o f  Co lun rb ia ,  41 I  A .2d  59  (D .C .  App .  1980 )  .

The  co r rec t  assess rnen t  o f  t he  sub jec t  p rope r t y  f o r  Tax  Yea r  1985

i s  t he  p resen t  n ra r ke t  va lue  as  o f  Janua ry  1 ,  1985 .

The  Responden t  conceded  t ha t  t he  assess t t r en t  was  i nco r rec t

as  made .  The  cou r t ,  t he re fo re ,  conc ludes  t ha t  t he  assessmen t

was  i nva l i d .

The  Cou r t  f  i nds  t ha t  Pe t i t i . one rs  I  expe r t  was  n ro re  c red  i b l e

than  Responden t r s  expe r t  and  t ha t  Pe t i t i one rs  p rov ided  c red ib l e

ev idence  as  t o  t he  va lue  o f  t he  sub jec t  p rope r t y  f o r  Tax  yea r

I986 .  Upon  rev i ew  o f  t he  t es t i ony  and  docun ren ta t i on  p resen ted ,

t he  cou r t  conc ludes  t ha t  i ncome  ana l ys i s  was  p rope r l y  pe r f o rmed

by  Pe t i t i one rs r  expe r t r  t he reby  p roduc ing  an  es t ima te  o f  ma rke t

va lue .

The  D i s t r i c t  o f

he ld  t ba t  a l l  t h ree

D is t r  i c t  o f  Co lumb ia

Co lun rb ia  Cou r t  o f  Appea l s  has  cons i s ten t l y

app roaches  t o  va lue  mus t  be  cons ide red .

v .  Wash inq ton  She ra ton  Co rp . ,
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499 A .2d  109 ,  r13  (D .c .  r985) ;  sa fewav  s to res ,  rnc .  v .  D is t r i c t

o f  Co lumb ia ,  525  A .2d  207  (D .C.  f987) .  Bo th  the  Taxpayers ,

e x p e r t  a n d  t h e  D i s t r i c t ' s  e x p e r t  e x a m i n e d  b u t  r e j e c t e d  a s

inapp l icab le  two o f  those approaches,  the  cos t  approach and the

c o m p a r a b l e  s a l e s  a p p r o a c h .

C o n s i d e r a t i o n  o f  t h e  c o n t r a c t  r e n t  i s  r e q u i r e d  i n

de te rn in ing  the  fa i r  na rke t  va lue  o f  t he  p rope r t y  us ing  the

income  cap i t a l i za t i on  me thod .  L 'En fan t  p raza  p rope r t i es ,  r nc .

v .  D i s t r i c t  o f  C o l u m b i a ,  T a x  D o c k e t  3 6 5 0 - 8 5  (  S e p t e m b e r  2 0 ,

1988 ;  Ba rnes ,  J . ) .  I n  t he  i ns tan t  case ,  on l y  Taxpaye rs '  expe r t ,

Mr .  Do r ra rd  u rquhar t ,  cons ide red  bo th  the  con t rac t  and  marke t

i ncome  and  expense .  f he  D i s t r i c t ' s  expe r t ,  M r .  Reyno lds ,

i gno red  the  ac tua l  i ncone  and  expenses  and  vacancy  o f  t he

s u b j e c t  p r o p e r t y .  r n  a d d i t i o n ,  M r .  R e y n o l d s  m a d e  c o n t r a d i c t o r y

a s s u m p t i o n s  i n  d e t e r m i n i n g  h i s  s t a b i l i z e d  i n c o m e  a n d  e x p e n s e s

f o r  t h e  s u b j e c t  p r o p e r t y .

W h e n  d e t e r m i n i n g  t h e  " m a r k e t  r e n t "  f o r  t h e  s u b j e c t

proper t y ,  Mr .  Reyno lds  d id  no t  f ac to r  i n  any  a l l owance  fo r  ren t

aba temen ts  o r  r educ t i ons  t o  l u re  t enan ts  t o  t h i s  o l de r  bu i t d i ng

in  sou thwes t  wash ing ton  du r i ng  an  o f f i ce  supp l y  g l u t .  Thus  Mr .

Re lmords '  s tab i r i zed  g ross  i ncome a f te r  a  vaeancy  a l l owance ,  i n

t he  amoun t  o f  $5 ,769 ,753  was  excess i ve  and  de r i ved  i n  v i o l a t i on

o f  t he  con t ro l l i ng  l ega l  p receden t  rega rd ing  the  i ncome

cap i t a l i za t i on  me thod .

I n  ca l cu la t i ng  h i s  s t ab i l i zed  expenses  f o r  t he  sub jec t

p rope r t y ,  Mr .  Re lmo1ds  made  seve ra l  se ts  o f  i ncons i s ten t

assumpt ions .  Fo r  examp le ,  Mr .  Re lmo1ds  tes t i f i ed  tha t  t he

-9 -



s u b j e c t  p r o p e r t y  h a d  b e e n  p a r t i c u l a r l y  w e l l  n a n a g e d ;  b e c a u s e  o f

th is  good nanagement ,  the  expenses  had been min imized and the

i n c o m e  n a x i m i z e d .  I n  a d d i t i o n ,  t h e  i n e f f i c i e n t  d e s i . g n  o f  t h e

s u b j e c t  p r o p e r t y  r e q u i r e d  m o r e  p e r s o n n e l  t o  o p e r a t e  i t .  D e s p i t e

t h e s e  t w o  v a l i d  a s q u m p t i o n s  a b o u t  t h e  s u b j e c t  p r o p e r t y ,  w h e n  M r .

R e l m o l d s  s t a b i l i z e d  t h e  m a n a g e m e n t  e x p e n s e s  f o r  t h e  s u b j e c t

p r o p e r t y ,  h e  s t a t e d  t h a t  t h o s e  e x p e n s e s  c o u l d  b e  r e d u c e d  a n d  h e

t h e r e f o r e  s t a b i l i z e d  t h e m  a t  a  m u c h  l o w e r  r a t e  t h e n  t h e  a c t u a l

h i s t o r i c a l  m a n a g e m e n t  e x p e n s e s .  f h u s ,  M r .  R e y n o l d s '  s t a b i l i z e d

e x p e n s e s  i n  t h e  a m o u n t  o f  $ 2 , 2 9 3 , 0 0 0  w e r e  u n d e r s t a t e d .  F r o m

t h i s  o v e r s t a t e d  g r o s s  i n c o m e  a n d  u n d e r s t a t e d  e x p e n s e s ,  M r .

R e y n o l d s  d e r i v e d  a  n e t  o p e r a t i n g  i n c o m e  b e f o r e  r e a l  e s t a t e  t a x e s

o f  $ 3 , 4 7  5 ,  0 0 0 .

T a x p a y e r s '  e x p e r t ,  M r .  D o n a l d  U r q u h a r t ,  w a s  m o r e

c r e d i b l e  i n  t h a t  h e  c l o s e l y  e x a m i n e d  b o t h  t h e  a c t u a r  o p e r a t i n g

e x p e r i e n c e  o f  t h e  s u b j e c t  p r o p e r t y  a n d  t h e  m a r k e t  e x p e r i e n c e  a s

o f  t h e  v a l u a t i o n  d a t e .  M r .  U r q u t r a r t  e x a m i n e d  e a c h  l e a s e  i n

e f f e c t  i n  t h e  s u b j e c t  p r o p e r t y  a s  o f  t h e  v a l u a t i o n  d a t e .  M r .

U r q u h a r t  e x a m i n e d  p r o p e r t i e s  l o c a t e d  i n  t h e  i m m e d i a t e  v i c i n i t y

o f  t h e  s u b j e c t  p r o p e r t y  t o  d e t e r m i n e  a  m a r k e t  r e n t  a s  o f  t h e

v a l u a t i o n  d a t e .  A f t e r  h a v i n g  c l o s e l y  e x a m i n e d  t h e s e  f a c t o r s ,

M r .  U r q u h a r t  d e t e r m i n e d  a  s t a b i l i z e d  g r o s s  o p e r a t i n g  i n c o m e  f o r

t h e  s u b j e c t  p r o p e r t y ,  a f t e r  v a c a n c y  a n d  c r e d i t  a l l o w a n c e ,  i n  t h e

a m o u n t  o f  $ 5 , 9 8 4 , 9 5 0 .

I n  de te rm in ing  h i s  s t ab i l i zed  expenses  f o r  t he  sub jec t

p rope r t y ,  Mr .  U rquhar t  c l ose l y  examined  the  ac tua l  ope ra t i ng

h is to ry  o f  t he  sub jec t  p rope r t y  and  marke t  expe r ience  o f  s im i l a r
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t ime ,  Mr .  U rquha r t  de r i ved  a  cap i t a l i za t i on  ra te  o f  f 2 .O6 t  wh i ch

he appl ied to  the sr :b ject  proper ty .  As the net  operat ing income

had  been  ca rcu la ted  be fo re  the  paymen t  o f  rea l  es ta te  taxes ,  t he

rea l  es ta te  tax  ra te  was  then  added  to  th i s  cap i ta l i za t i on  ra te

fo r  a  t o ta l  ove ra r l  cap i t a l i za t i on  ra te  o f  14 .og .

A f t e r  r each ing  a  va lue  by  cap i t a r i z i ng  h i s  s t ab i l i zed

ne t  ope ra t i ng  i ncome,  Mr .  u rquhar t  deduc ted  an  a l l owance  fo r

l ease -up  i n  recogn i t i on  o f  t he  l a rge  amoun t  o f  space  tha t  wou ld

become vacan t  i n  1985 .  Mr .  u rquhar t  a r l owed  $7oo ,ooo  fo r  ren t

ross ,  $90 ,000  f o r  r eas ing  commiss ions  and  g r , 53o ,ooo  f o r

renova t i ons -  The  Cour t  conc ludes  tha t  Mr .  U rquhar t ' s  a l l owance

fo r  l ease -up  i s  re t i ab le  w i th  the  excep t i on  tha t  h i s  a r l owance

fo r  renova t i ons  i s  ove r ry  generous .  The  cou r t  f i nds  tha t

$ t , 000 ,O00  f o r  t h i s  expense  i s  mo re  reasonab le .

Mr -  Reyno lds  comp le te l y  f a i l ed  to  accoun t  f o r  t he  fac t

tha t  more  than  BB,00o  sguare  fee t  wou ld  become vacan t  on  March

3 r ,  1985 .  wh i re  he  admi t ted  tha t  t he re  was  a  , 'mass i ve  vacancy , ,

o f  up  t o  L25 ,486  squa re  f ee t  ( 44 .9 t )  du r i ng  t he  yea r ,  he  on l y

took  a  vacancy  a l rowance  o f  58 .  Mr .  Reyno lds  d id  no t  make  any

a r l owance  f o r  excess i ve  ren t  r oss ,  l eas ing  commiss ions  o r

renova t i on  o f  t he  vaca ted  s t rEce .  Thus ,  Mr .  Re lmo lds  compre te l y

igno red  the  subs tan t i a r  vacancy  ac tua l l y  expe r ienced  by  the

p roper t y .

Mr -  u rquhar t  t es ted  h i s  conc rud ing  va lue  by  app ry ing  a

cash  f row  anarys i s .  As  bo th  expe r t s  acknow ledged ,  a  w i r l i ng

buyer  of  rea l  estate wourd examine the cash f row of  the proper ty

be fo re  he  de te rm ined  the  p r i ce  a t  wh ich  he  wou ld  pu rchase  i t .
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I v l r .  U rquha r t  t es t i f  i ed  t ha t ,  f  o r  va lue  p l aced  on  t he

p rope r t y  by  t he  D i s t r i c t ' s  expe r t ,  t he  sub jec t  p rope r t y

wou l . d  have  nega t i ve  cash  f l ow .  Th i s  i s  p r ima  f ac i e  p roo f

t ha t  a  w i l l i ng  buye r  wou ld  no t  buy  t he  sub jec t  p rope r t y  a t

Mr  .  Reyno lds  '  va fue .  Mr .  U rquha r t  r s  va lua t i on ,  howeve r ,

wou ld  y i e l d  a  pos i t i ve  cash  f l ow  a f t e r  deb t  se rv i ce .

The  Cou r t  conc ludes  t ha t  t he  me thod  o f  de r i v i ng  va fue

f rom the  cap i t a l i za t i on  o f  i ncome  me thod  as  app l i ed  by  Mr .

U rquha r t  was  more  re l i ab le  and  a  be t t e r  i nd i ca to r  o f  va l ue

than  t he  me thod  app l i ed  by  Mr .  Reyno1ds .

The  f a i r  ma rke t  va fue  o f  t he  sub jec t  p rope r t y  as  o f

Janua ry  1 ,  1985 ,  i s  mos t  app rop r i a re l y  de te rm ined  by  t he  use

o f  t he  i ncome  cap i t a l i za t i on  me thcd ,  t he  ac tua l -  i ncome  and

expenses  o f  t he  sub jec t  p rope r t y  mus t  be  cons ide red .  As  t he

Responden t r s  expe r t  d i d  no t  cons ide r  t he  ac tua l_  ne t

ope ra t i ng  i ncon re ,  spec i f i ca l I y  t he  subs tan t i a l  vacancy ,  o f

t he  sub jec t  p rope r t y ,  t he  va lue  a r r i ved  a t  i s  i nva l i d  and

does  no t  r ep resen t  f a i r  ma rke t  va lue .  The  t axpaye rs r  expe r t

was  t he  on l y  w i t ness  who  t ook  i n to  accoun t  t he  ac tua l  i ncome

and  expenses  and  vacancy  o f  t he  sub jec t  p rope r t y .

The re fo re ,  t h i s  Cou r t  conc ludes  t ha t  f a i r  ma rke t  va lue  o f  t he

sub jec t  p rope r t y  as  o f  Janua ry  I ,  I 9B5 23  t 200 .000

J U D G E  J O D.  FAUNTLEROY
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