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ARGUMENT 

I. DOC’s attempt to introduce new evidence on appeal not considered by 

 the trial court should be rejected 

 

As an initial matter, the Answer Brief attempts to utilize evidence not 

introduced by DOC, or any party, to the trial court. See Answer Brief at pp. 2-3, 9 

n.5, 37. DOC even acknowledges that certain deposition testimony it now refers to 

in support of its position was omitted from the trial court record on summary 

judgment.  Id. at p. 9 n.5.  Arguing for the first time on appeal, DOC makes an 

assertion that there is an explanation for the inconsistency between the alleged 

cause termination of Holbrook, Bishop, Johnson and Snow (the “Management 

Employees”) and the receipt of substantial severance payments made by the DOC.  

Id., p. 9; App0612, 0616, 0620-622, 632, 634. This use of new evidence on appeal 

should be rejected. 

Attempting to use evidence not considered by the trial court is improper.  As 

this Court has stated: “At least in judicial proceedings, an appeal is not a forum for 

new fact-finding or first-hand decision-making; rather, the appellate inquiry is 

whether an already-made decision withstands some level of scrutiny based on the 

already-developed record.” Medstar Health, Inc. v. D.C. Dep't of Health, 146 A.3d 

360, 370 (D.C. 2016); see also Huron v. Cobert, 809 F.3d 1274, 1280 (D.C. Cir. 

2016) (explaining that the rule that "legal theories not asserted at the District Court 

level ordinarily will not be heard on appeal .... applies to standing, as much as to 
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merits[ ] arguments, because it is not the province of an appellate court to 

‘hypothesize or speculate about the existence of an injury [Plaintiff] did not assert’ 

to the District Court.").   

Furthermore, the lack of objection to supplementing the Appendix in the 

case by Appellants does not equate to consent to DOC adding evidence for 

consideration by this Court that was not before the trial court. Accordingly, the 

presentation of new evidence by DOC for this Court to consider on the merits 

should be rejected and not considered by the Court.  

II. The Management Employees engaged in protected activity under  

  the DCWPA 

 DOC principally contends that the Management Employees have not made a 

prima facie case under the District of Columbia Whistleblower Protection Act 

(“DCWPA”), D.C. Code § 1-615.51 et seq. because the alleged “protected 

disclosures” were simply disagreements about management actions, and that the 

Management Employees did not have a subjective belief that any of the acts they 

objected to were violations of law or other protected disclosures.  Answer Brief at 

pp. 19-27.  These assertions ignore record evidence before the trial court and the 

nature of the statutory protections at issue. Accordingly, the trial court should be 

reversed. 

  The Management Employees’ claims under the DCWPA are based upon 

their protected activity relating to acts taken by DOC management against Officers 
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Jones and Parker in violation of the District of Columbia Human Rights Act, D.C. 

Code § 2-1401.01, et seq. (the "DCHRA") and violations of the personnel 

regulations and rules of the District of Columbia.  The Management Employees 

refused to participate in the wrongful acts perpetrated against Officers Jones and 

Parker, engaged in protected disclosures under the DCWPA, and their protected 

disclosures were causally related to the termination of each. 

A. The DCHRA provides broad protections against discrimination 

and the Management Employees were objecting to DOC’s 

violations of the law by disparate treatment against Officers Jones 

and Parker 

 

The DCHRA provides broad protections for DOC employees, including some 

differences between Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. 

§§ 2000(e) et seq. (“Title VII”) and the DCHRA, “which can be significant.” See 

Estenos v. Paho/Who Federal Credit Union, 952 A.2d 878, 886 (D.C. 2008), citing 

Wallace v. Skadden, Arps, Slate, Meagher & Flom, 715 A.2d 873, 889 (D.C.1998); 

Arthur Young & Co. v. Sutherland, 631 A.2d 354, 371-72 (D.C.1993). As explained 

by this Court, the overriding difference between the DCHRA and Title VII is the 

intent of the Council of the District of Columbia “to go above and beyond the 

protections afforded to employees by Title VII,” and D.C. Code § 2-1401.01 further 

provides: 

"the intent of the Council of the District of Columbia, in enacting this chapter, 

[is] to secure an end in the District of Columbia to discrimination for any 

reason other than that of individual merit, including, but not limited to," the 
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enumerated classes.   

 

Estenos, 952 A.2d at 887; citing D.C. Code § 2-1401.01.   

The DCHRA makes clear its breadth by stating that it “shall be an unlawful 

discriminatory practice” for an employer to act “wholly or partially for a 

discriminatory reason based upon the actual or perceived: race, color, religion, 

national origin, . . .sexual orientation . …” D.C. Code § 2–1402.11(1).  Thus, 

“practices that are merely questionable under Title VII may suffice to establish 

discrimination under the DCHRA.” Estenos, 952 A.2d at 888.  

Here, while DOC contends that there are merely managerial decisions 

complained about by the Management Employees without more, the record is 

replete with material facts in dispute regarding discriminatory/retaliatory conduct 

perpetrated against Officers Jones and Parker, that the trial court recognized and 

denied summary judgment to DOC on both the DCHRA and DCWPA claims of 

Officers Jones and Parker.  App0690-694.  DOC acknowledges that protected 

disclosure related to violations of the DCHRA would be sufficient for the 

Management Employees to make claim under the DCWPA, but argues that the 

directives complained of by the Management Employees were not given in 

furtherance of discrimination/retaliation against Officers Jones and Parker.  

Answer Brief at p. 23.  However, this position is belied by the trial court’s finding 

that there were material facts in dispute at summary judgment that Officers Jones 
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and Parker were subject to differing treatment in violation of the DCHRA and 

DCWPA. App0690-694.   Second, the breadth of the DCHRA’s protections, 

looking at the totality of the circumstances of the work environment for Officers 

Jones and Parker, makes clear that the Management Employees’ objections to acts 

creating an unlawful work environment for Officers Jones and Parker would be 

protected activity as they were contesting unlawful acts under the DCHRA.  

Importantly, retaliation under the DCHRA is broadly unlawful.  D.C. Code § 2-

1402.61. Title VII and the broader protections of the DCHRA, protect against not 

just economic or tangible discrimination, and “the phrase ‘terms, conditions, or 

privileges of employment’ evinces a congressional intent ‘to strike at the entire 

spectrum of disparate treatment of men and women’ in employment,” including 

requiring people to work in a discriminatorily hostile or abusive environment.  

Harris v. Forklift Systems, Inc., 510 U.S. 17, 21 (1993). To determine whether an 

environment is hostile or abusive, all circumstances must be considered.  Id. at 23.  

Although no single factor is required, the factors may include, “the frequency of 

the discriminatory conduct; its severity; whether it is physically threatening or 

humiliating, or a mere offensive utterance; and whether it unreasonably interferes 

with an employee’s work performance.”  Id.  The Supreme Court recognized the 

term “discriminate” under Title VII is not limited to “discriminatory actions that 

affect the terms and conditions of employment.”  Burlington Northern & Santa Fe 
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Ry. Co. v. White, 126 S.Ct. 2405, 2412-13 (2006).   

Here, the Management Employees could reasonably believe that Officers 

Jones and Parker were subjected to a hostile or discriminatory/retaliatory work 

environment at DOC, and that orders singling out Jones and Parker for differing 

treatment were unlawful. Finally, there was ample evidence in the record at 

summary judgment that the Management Employees were reasonably aware at the 

time of their employment that the differing treatment of Officers Jones and Parker 

was unlawful and such treatment created serious violations of the DCHRA. See 

App0240-41. 

B. The Management Employees were reasonably aware they were 

reporting violations of law when asked to violate the DCHRA and 

personnel laws against Officers Jones and Parker 

 

 DOC ignores record evidence before the trial court in arguing that none of 

the Management Employees “…reasonably or genuinely believed that the directive 

they allegedly refused or disagreed with, violated the DCHRA.”  Answer Brief at 

p. 23. There are material facts in dispute that properly support that each of the 

Management Employees believed during their employment that DOC management 

was treating Officers Jones and Parker in an unlawful manner.  See App0240-41 

(Plaintiffs’ Responses to Defendant’s Statement of Undisputed Material Facts 

(“PRDSMF”) ¶19). For example, while a supervisor at DOC, Holbrook became 

aware that there was a culture among the supervisors to alienate Officers Jones and 
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Parker because Director Faust and former Directors and Deputy Directors 

pressured the supervisors to discriminate and retaliate against Jones and Parker for 

the 2007 lawsuit they had brought against DOC. App0220 (PSMF ¶4).   In 

particular, Holbrook considered DOC’s treatment of Jones and Parker to be 

inconsistent with the laws of the District of Columbia. App0487-489 (Holbrook 

Dep. 58:16—60:2). Additionally, Bishop believed the DOC’s actions toward Jones 

and Parker was unlawful. App0592 (Bishop Dep. 73:6—20). Furthermore, Johnson 

deemed DOC’s requests and actions to be unethical and unlawful. App0493, 051, 

0507-0509 (Johnson Dep. 15:1—16:2, 43:5—7, 54:18—56:2); App0337 (Johnson 

Declaration ¶ 8).  Finally, Snow also deemed DOC’s actions toward Jones and 

Parker to be mismanagement. App0608 (Snow Dep. 69:3—8).  Therefore, each of 

the Management Employees was reasonably aware that during their employment 

Officers Jones and Parker were being treated in an unlawful manner, and that is 

what they each disclosed to DOC management by their protected disclosures. 

 DOC’s argument also mischaracterizes the protections set forth in the plain 

meaning of the DCWPA.  It is well settled that the DCWPA provides broad 

protection to a whistleblower, defining “protected disclosure” as “any disclosure of 

information... by an employee to a supervisor.” D.C. Code § 1-615.52. Thus, where 

the whistleblower makes a protected disclosure, “[a] supervisor shall not threaten 

to take or take a prohibited personnel action or otherwise retaliate against an 
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employee because of the employee’s protected disclosure or because of an 

employee’s refusal to comply with an illegal order.”  D.C. Code § 1-615.53(a).   

The D.C. City Council intended that the DCWPA be broadly construed, and as this 

Court in McCall v. D.C. Hous. Auth., 126 A.3d 701 (D.C. 2015) found: 

 In 2009, however, the Council found that "District employees   

  continue to be subject to retaliation when they report government  

  misconduct," and that "[w]orse, many District employees remain  

  silent despite the existing protections, because those protections do  

  not go far enough." D.C. Council, Report on Bill 18–233 at 2 (Nov.  

  9, 2009. 

Id. at 710.  Also, this Court’s recognition of the Council’s intent to broadly 

protect District employees is reflected in the holding that the protections of the 

DCWPA apply to a hostile work environment.  See McCall, 126 A.3d at 705-706.   

Here, the trial court found Officers Jones and Parker had presented sufficient  

material facts in dispute to show a discriminatory/retaliatory environment at DOC 

under both the DCWPA and the DCHRA.  As set forth in the Initial Brief of 

Appellants, the record before the trial court demonstrated that each of the 

Management Employees engaged in protect activities under the DCWPA by the 

employee reasonably believing that there was (1) gross mismanagement; (2) abuse 

of authority in connection with the administration of the correctional facility in 

how Officers Jones and Parker were treated;1 (3) violations of the DCHRA and 

                                                           
1 DOC contends that there is no abuse of authority shown.  Answer Brief at pp. 29-

30.  However, differing treatment of Jones and Parker are necessarily an abuse of 
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personnel regulations; and (4) substantial and specific danger to the public health 

and safety due to these wrongful acts occurring in a law enforcement agency 

managing a prison setting that is beyond dispute, a dangerous environment. See 

Appellants’ Initial Brief at pp. 23-24; D.C. Code § 1-615.52(6); see also App0132-

133, App0220 (PSMF ¶¶4-5), App0222 (PSMF ¶¶10-14), App0224 (PSMF ¶¶18-

22), App0235 (PSMF ¶¶56-58).  Since the disclosures by the Management 

Employees of these reasonable beliefs are protected disclosures under the 

DCWPA, the trial court should be reversed.   

C. The termination of the Management Employees is related to their 

protected disclosures 

 

DOC further argues that there is an absence of causal connection between 

the protected disclosures of the Management Employees and their respective 

terminations. Answer Brief at pp. 33-37.  Here, however, the timing of 

terminations and involvement of the same DOC management are disregarded by 

DOC as it argues the material facts in dispute in a light most favorable to itself and 

drawing all inferences in its favor.  Id. 

Snow was terminated the same day as Sonji Johnson, both with the 

involvement of DOC Management official Pettiford.  App0225 (PSMF ¶¶24-25);  

App0596.  Pettiford was also involved with discipline of Bishop relating to his 

                                                           

authority by DOC management if the facts are viewed in a light most favorable to 

the non-moving party and all inferences drawn in their favor. 
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actions involving Bishop’s reporting differing treatment of Officers Jones and 

Parker. App0223 (PSMF ¶¶14-15).  The termination of Bishop came soon after 

Bishop had reported the improper behavior of Pettiford directed at Officers Jones 

and Parker. App0223 (PSMF ¶13).  Furthermore, Bishop was also counseled by 

Pettiford for treating Officer Parker consistent with other DOC employees with 

regarding leave. App0222 (PSMF ¶10).   Finally, Holbrook was also terminated for 

protected disclosures involving Pettiford’s treatment of Officers Jones and Parker. 

App0221 (PSMF ¶7); App0132-133.   

The material facts in dispute demonstrate that the Pettiford actions, as well 

as the other acts, against each of the Management Employees are not mere  

differences of opinion as argued by DOC.  In District of Columbia v. Poindexter, 

104 A. 3d 848 (D.C. 2014), a case heavily relied upon by DOC, the employee 

sought protection related to a policy of backdating office sign-in sheets, which was 

alleged to be stealing time from the government.  Id. at 853.  At trial, this Court 

found a lack of evidence that the sign-in sheet issue was “gross mismanagement” 

under the DCWPA and instead concluded it was a difference of opinion between 

the claimant and her boss.  Id. at 855. However, in the case at hand, there is not 

simply a difference of opinion by the Management Employees concerning the 

differing treatment of Officers Jones and Parker. Instead, the Management 

Employees each reasonably believed violations of law occurred in DOC’s differing 
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treatment of Officers Jones and Parker in the workplace due to their protected 

activity under the DCHRA.  The DCHRA has broad protections and the 

Management Employees’ concern that the DCHRA and personnel rules were being 

violated against Jones and Parker is a far cry from mere policy opinions.  

Importantly, the trial court’s denial of DOC’s motion for summary judgment 

against Jones and Parker demonstrates that there was evidence in the record of 

differing discriminatory/retaliatory treatment of Jones and Parker.  This supports a 

reversal of the trial court as the Management Employees’ position of differing 

treatment of Jones and Parker is, in part, shown by the denial of summary 

judgment against those officers.   

Furthermore, DOC contends that Freeman v. District of Columbia, 60 A. 3d 

1131 (D.C. 2012), supports its position that the Management Employees did not 

reasonably believe there was an abuse of authority or violation of law rule or 

regulations or other misconduct.  In Freeman, the approval of off-duty work for 

Metropolitan Police Department officers was at issue and the Court found no 

unlawful activity in the denial of the officers’ off-duty work approval requests.  Id. 

at 1154.  Freeman, however, is inapposite to the instant case. First, the 

Management Employees each believed that there was unlawful treatment or 

misconduct in the treatment of Officers Jones and Parker.  See e.g., App0240-41 

(Plaintiffs’ Responses to Defendant’s Statement of Undisputed Material Facts 
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(“PRDSMF”) ¶19). Most importantly, the trial court here found that there were 

material fact in dispute regarding Officers Jones and Parker being treated 

unlawfully.  That distinguishes Freeman, where the Court found consistent lawful 

treatment of employees, and demonstrates that the Management Employees’ 

objections of unlawful acts, unlike in Freeman, are due protection for DOC 

employees under the DCWPA.   

Moreover, DOC’s heavy reliance upon Zirkle v. District of Columbia, 830 

A. 2d 1250 (D.C. 2003) is misplaced.  In Zirkle, an employee was not found to 

have held a “reasonable belief” about the legality of acts taken at the District of 

Columbia Office of Tax and Revenue.  Id. at 1258-60.  Again, the facts of the case 

relied upon by DOC is unlike the matter at hand in that the violations by DOC 

management of a broad remedial statute, the DCHRA, as well as personnel 

regulations, were recognized by the Management Employees as what was at the 

heart of the differing treatment of Officers Jones and Parker.  As Holbrook 

observed from the start, there was a culture among the DOC supervisors to alienate 

Officers Jones and Parker because Director Faust and former Directors and Deputy 

Directors pressured the supervisors to discriminate and retaliate against Jones and 

Parker for the 2007 lawsuit they had brought against DOC. App0220 (PSMF ¶4).  

This is unlawful retaliation under the DCHRA. That culture of antagonism at DOC 

against Jones and Parker for protected activity under the DCHRA permeates the 
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record before the trial court and makes the disclosures of the Management 

Employees “protected disclosures” under the DCWPA.   

Utilizing the plain expansive meaning of the definition of “protected 

disclosures” as set forth in D.C. Code § 1-615.52 (a)(6) of “any disclosure of 

information . . . that the employee reasonably believes evidences . . . [a] violation 

of a federal, state, or local law, rule, or regulation" is  consistent with this Court’s 

view of statutory construction finding that “the intent of the lawmaker is to be 

found in the language that he has used." District of Columbia v. Reid, 104 A.3d 

859, 867 (D.C. 2014) (citation omitted).  The Court should therefore "first look at 

the language of the statute by itself to see if the language is plain and admits of no 

more than one meaning." Dobyns v. United States, 30 A.3d 155, 159 (D.C. 2011) 

(citation omitted). In doing so here, the plain meaning of the DCWPA protections 

should be applied to the Management Employees disclosures regarding Officers 

Jones and Parker.  The DOC’s constricted reading of the statute should be rejected.  

Accordingly, the trial court should be reversed and case allowed to proceed to trial 

on these important issues. 

III. There are material issues of fact in dispute regarding whether or  

  not the termination of the Management Employees was pretext 

 

DOC contends that the temporal proximity of the termination of each of the 

Management Employees is unavailing and that there is no record evidence of a 

causal relationship between protected activity and the terminations.  Answer Brief 
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at pp. 33-37.  Alternatively, DOC argues that the Management Employees were 

terminated for legitimate reasons.  Id. at pp. 37-41.  However, DOC argues proper 

termination of the Management Employees by taking into account evidence that 

was not in the record of the trial court. See supra Section I.  Thus, the proper 

termination argument fails for lack of evidence that the termination was for 

legitimate reasons related to the receipt of severance pay.   

DOC’s assertion of proper termination also fails as DOC does not take into 

account a heightened standard of clear and convincing evidence required by the 

DCWPA.  Answer Brief at pp. 37-38 (even if the Management Employees had 

carried their burden at the prima facie stage of their case…the District has 

shown…legitimate reasons” for termination).  The DOC disregards the lack of 

clear and convincing evidence in the trial court’s record of proper termination of 

the Management Employees.  The burden shifting required by the DCWPA for 

DOC to show by the heightened proof standard of clear and convincing evidence 

that the prohibited personnel action against the employee would have occurred for 

legitimate, independent reasons even if the employee had not engaged in activities 

protected by the DCWPA is not met. See Crawford v. District of Columbia, 891 A. 

2d 216, 218-19 (D.C. 2006).  Since DOC cannot show by the record properly 

before the trial court clear and convincing evidence that the termination of each of 

the Management Employees was proper, the trial court should be reversed.   
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 Second, the DCWPA specifies the following is a violation: “A supervisor 

shall not take, or threaten to take, a prohibited personnel action or otherwise 

retaliate against an employee because of the employee’s protected disclosure or 

because of an employee’s refusal to comply with an illegal order.”  D.C. Code § 1-

615.53(a).  Holbrook, Bishop, Johnson and Snow each made protected disclosures 

regarding generally the same topic; the illegality of the treatment of Officers Jones 

or Parker or both, and were all terminated. The protected disclosures under the 

DCWPA by the Management Employees, intervention by similar management at 

DOC, such as Pettiford, the timing of the resulting termination, some on the same 

day, and acts inconsistent with cause terminations, i.e., severance payments, are 

material facts in dispute when compared with DOC’s version of events.   

 Finally, the timing of the terminations of the Management Employees 

demonstrates causation.  Timing of the terminations is probative of causation.  

Singletary v. District of Columbia, 351 F.3d 519, 525 (D.C. Cir., 2003). DOC has 

not met its burden of clear and convincing evidence in this case or otherwise 

shown that there are no material facts undisputed concerning the termination of the 

Management Employees.  Accordingly, the trial court should be reversed.  

CONCLUSION 

For the foregoing reasons, the lower court erred in granting summary 

judgment against the Appellants.  This Court should reverse the lower court’s 
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decision and remand with instructions to correct that error. 

  Respectfully Submitted, 

 

        /s/ Neil L. Henrichsen               

        Neil L. Henrichsen 

        D.C. Bar No. 420277 

        HENRICHSEN LAW GROUP 

        1440 G Street, NW 

        Washington, DC 20005 

        Tele:  (202) 423-3649 

        Fax:  (202) 379-9792 

        nhenrichsen@hslawyers.com 

        Attorney for Appellants 
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