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Before Ruiz and ReiD, Associate Judges, and GALLAGHER, Senior Judge.

Opinion for the court by Senior Judge GALLAGHER.

Dissenting opinion by Associate Judge Ruiz at p.

GALLAGHER, Senior Judge: Thetrial court granted appellee's motion to dismiss for forumnon
conveniens. Appellant arguesthat thetrial court abused itsdiscretionby: (1) failing to properly weigh
gppelant's choice of forum asaDidrict of Columbiaresdent-plaintiff; and (2) failing to properly consider
theamount of prefabrication and planning that appe lant performed at itsofficesinthe Digtrict of Columbia

We affirm.

AppdleeCritiCom, Inc. ("CCI") isatdlecommunicationscompany organized under Maryland law,
withitsprincipal placeof businessin Lanham, Maryland. CCl hasa Certificate of Authority to do business
inthe Digtrict of Columbia. Appellant Future View, Inc. ("FVI") isaDigtrict of Columbia corporation,

located in the District. It sells, rents, and installs audio-visual equipment.
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Maryland's Charles County Community College contracted with CCl to provide aremote-learning
video teleconferencing system on its campus. CCI subcontracted with FVI to supply and install certain
audio-visua equipment, and to perform training and maintenance in support of CCI's prime contract with
the community college. In case of adispute, the purchase orders between CCl and FV1 specified that
Maryland law was applicable. Moreover, dthough FV1 has provided an affidavit asserting that more than
seventy-five percent of their effort was conducted at ther officein the Digtrict of Columbia, thefind product

aswell as future maintenance and training were all located at the Maryland community college.

Asthe project progressed, FVI periodically submitted invoicesto CCl for equipment purchases
and sarvices asrequired by the subcontract. However, FVI1 sued after CCl refused to pay certain invoices.
FVI'scomplaint makesthree claims. (1) breach of contract; (2) breach of trust under Mp. Cobe ANN.,

Real Property 88 9-201 (b) and -202 (1996 Repl.); and (3) conversion.

In response to FVI'scomplaint, CCl filed amotion to dismissfor forum non conveniens, pursuant
to D.C. Code § 13-425 (1995 Repl.). Thetrial court granted CCl's motion, concluding “that the
subgtantid, materid and overriding contactsregarding thiscasearein Maryland, that Maryland law controls
and that the key, primary witnesses arein that jurisdiction and that the only contact [with] thisjurisdiction
isthat the plaintiff ishere, see Kaiser Foundation Health Plan v. Rose, 583 A.2d 156, 158 (D.C. 1990)."
FV1 appealed, arguing that thetrial court abused itsdiscretioninitsruling. Specificaly, FVI arguesthat
thetrial court: (1) failed to properly weigh FVI's choice of forum as aDistrict of Columbia resident-
plaintiff; and (2) failed to properly consider the amount of prefabrication and planning that FV1 performed

a its offices in the District of Columbia.

Thedoctrine of forum non conveniensisfoundin D.C. Code § 13-425 and provides. "When
any Digtrict of Columbiacourt findsthat in theinterest of substantia justice the action should beheardin

another forum, the court may stay or dismisssuch civil actioninwholeor in part on any conditionsthat may
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bejust.” Asnoted by thetrid court, the relevant private and public factorsto be considered in making this

determination were established in Kaiser Foundation Health Plan, supra:

[T]he pertinent private interest factors include (1) plaintiff's choice of
forum; (2) the convenience of parties and witnesses; (3) the ease of access
to sources of proof; (4) the availability and cost of compulsory process,
and (5) the enforceability of any judgment obtained. The public factors
include: (1) the clearance of foreign controversies from congested
dockets, (2) the adjudication of digoutesin the forum most closely linked
thereto; and (3) the avoidance of saddling courts with the burden of
construing aforeign jurisdiction's law.

Id. (citations omitted).

Inreviewing thetria court's dismissal, we note that "[w]e have repeatedly held that trial court
rulings on forum non conveniens motions are entitled to receive considerable deference from this court.
Wewill not reverse such aruling unless presented with clear evidencethat thetrial court abused itsbroad
discretion.” Jenkinsv. Smith, 535 A.2d 1367, 1369 (D.C. 1987) (en banc). "'[W]herethe [tria] court
has considered al relevant public and private interest factors, and whereitsbalancing of these factorsis
reasonable, its decision deserves substantial deference.’. . . An gppellate court must not ‘log €] sight of this
rule, and subgtitute its own judgment for that of the [trial] court.” Eric T. v. National Med. Enter., Inc.,

700 A.2d 749, 754 (D.C. 1997) (quoting Piper Aircraft Co. v. Reyno, 454 U.S. 235, 257 (1981)).

Thisdeferential sandard of review isnot a"rubber-stamp.” 1d. Insteed, "we apply * close scrutiny’
to the specific factorsidentified and eva uated by thetria court; once we are satisfied that thetria court
took the proper factorsinto account, we adopt a deferentia approach in determining whether thetria
court'sdecision fell withinthe*broad discretion’ committed toit." Smith v. Alder Branch Realty Ltd., 684
A.2d 1284, 1285-86 (D.C. 1996) (citation omitted). Closescrutiny of the factorsevaluated by thetria

court leads us to conclude that the trial court did not abuse its broad discretion.
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Firgt, therecord showsthat both CCl's memorandum in support of themotionto dismissand FVI's
memorandum in opposition to the motion placed before the trial court all relevant legal and factual
concerns. Specifically, and contrary to FVI's contention, thetrial court was apprised of theimportance
of FVI's choice of forum as aresident-plaintiff. FVI's memorandum clearly identified the need for
"convincing circumstances' in denying the resident-plaintiff's choice, asrequired by Washington v. May

Dep't Sores, 388 A.2d 484, 487 (D.C. 1978).

Thetria court'sorder clearly acknowledged FV1's Digtrict of Columbiaresidency, but found that
the Maryland-based factors were more significant. The factorsinclude: (1) the labor intensive effort
required inrunning wiresand ingtalling video monitorsinto existing structures a the Maryland community
college; (2) the burden of requiring District of Columbiacourtsto construe Maryland law; and (3) the

convenience of potential witnesses.

Second, FVI'saffidavit apprised thetrial court of the volume of work that it had performedinits
Didtrict of Columbiaoffice. Specificaly, thetrid court wasfully awarethat FV1 personnd performed more
than two-thirdsof their work inthe Didtrict. Initsdiscretion, however, thetrial court could concludethat
this quantity of work in the District of Columbiawas outweighed by the more substantial and material
qudlity of theingtalation work accomplished at the Maryland community college, including running wires

within the college's buildings and installing video monitors into its existing structures.

Wefindthat thetrial court'sorder reflects proper consideration of the relevant public and private

1 Appellant arguesthat thetrial court's evaluation of the witnesses convenienceis premature,
becausethewitnesseshavenot yet beenidentified. However, appelant'sargument unnecessarily focuses
onthepotential residences of unidentified witnessesand not on the known location of their employment.
Specificdly, it was not unreasonable, and not beyond thetria court's discretion, to assume that the key,
primary witnesseswould be employed at the Maryland community college. Consequently, thetria court
did not abuseitsdiscretion in consdering that if these witnesses traveled to Maryland every day for work,
they would not beinconvenienced by aMaryland trial, but would more likely be inconvenienced by a
District of Columbiartrial.
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interest factorspresented intherecord. In addition, we refrain from substituting our judgment for that of
thetrid court, and concludethat thetria court'sdecisionto weigh thesefactorsin favor of granting CCl's
motion to dismiss for forum non conveniens was not unreasonable, and thus was not an abuse of

discretion. See Eric T., supra, 700 A.2d at 754.

Finaly, we note that "where this court has approved or ordered dismissal on forum non
conveniensgrounds, it has conditioned dismissal onthewaiver of thestatute of limitationsinthedternative
forum." Guevarav. Reed, 598 A.2d 1157, 1161 (D.C. 1991) (citationsomitted). Therefore, weaffirm
thetrial court's order of dismissal, but remand for the entry of an order conditionally dismissing the
complaint asdirected by this court, including requiring gppellee to waive any defense to an action brought

by appellant based on the Maryland statute of limitations.

So ordered.

Ruiz, Associate Judge, dissenting. | respectfully dissent because | think aremand to thetria court
for afull consderation of the private and public factorsrelevant to determination of amotion to dismissfor
forum non conveniensis appropriate. Asthe magjority correctly states, we review such decisions for
abuse of discretion and we do not substitute our judgment for that of thetrial court; we defer, however,
only “once we are satisfied that the trial court took the proper factors into account.” Smith v. Alder
Branch Realty Ltd. Partnership, 684 A.2d 1284, 1287 (D.C. 1996). Therefore, "we pay particular
attention to the reasons articulated by the trial court for [its] decision.” Id. We cannot conduct a
meaningful review, and, in fact, will end up substituting our own judgment for that of thetria court, unless

we know what factors the trial court considered and why it reached the decision it did.
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Thetria court’s order in this case readsin itstotality as follows:

Upon consideration of defendants Motion to Dismiss, the opposition and
the defendants' reply thereto and it appearing that, for the reasons stated
by the defendantsthat the substantial, material and overriding contacts
regarding this case arein Maryland, that Maryland law controls and that
thekey, primary witnessesarein that jurisdiction and that the only contact
[with] thisjurisdictionisthat the plaintiff ishere, see Kaiser Foundation
Health Plan v. Rose, 583 A.2d 156, 158 (D.C. 1990), it isthisday . .
.. Ordered that the Motion to Dismiss based on the ground of Forum
Non Conveniensis Granted.
Inlight of thetria court’ sterse order and the absence of ahearing on the motion, themgority looks
a the parties motionsfor and againgt dismissal on grounds of forum non conveniensto infer what thetrid
court must have determined in order to reach its decision to dismiss the complaint, notwithstanding that
plaintiff, aDigtrict of Columbiacorporation, choseto bring itslawsuit inthe Digtrict of Columbia Wehave
sad that “[t]he strong presumption favoring plaintiff’ s choice of forum is even sronger when [it] isaDidtrict
of Columbiaresident.” Millsv. AetnaFire Underwritersins. Co., 511 A.2d 8, 10 (D.C. 1986) (citing
Washington v. May Dep't Sores, 388 A.2d 484, 486 (D.C. 1978)). Theplaintiff inthiscaseisaDidrict
of Columbiacorporationwithitsbusnessinthe Digtrict of Columbia Thus, defendants here have aheavy
burden to show, not that Maryland would be asimilarly convenient forum, or evenamore convenient one,
but that the Didtrict of Columbiaisaninconvenient forum. | cannot conclude, based soldly on the parties
motions and without the benefit of thetria court’ sthinking, that thetria court did not abuseits discretion
indeciding, asit must havein order to dismissthe plaintiff’ scomplaint, that the defendants met that heavy

burden.

Inaffirming thetrial court'sdismissal for forumnon conveniens, the mgjority refersto the “labor
intensive effort required . . . at the Maryland community college,” the burden of requiring District of

Columbiacourtsto construe Maryland law, and the convenience of witnesses, as sufficient to overcome
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the deference given to a Didtrict of Columbia plaintiff’s choice of a Digtrict of Columbiaforum. With
respect to thefirst factor, theamount of work performed in Maryland, the mgjority acknowledgesthat the
affidavit of plaintiff, FutureView Inc's("FVI") Chief Executive Officer, whichwasbeforethetrid court,
specificaly stated that most of thework FV1 performed under its subcontract with defendant CritiCom Inc.
("CCI") — the contract that is at issue in this case — was performed in the District of Columbia.
Nonethel ess, the majority summarily concludesthat “[i]n itsdiscretion, however, thetria court could
concludethat thisquantity of work inthe District of Columbiawas outwel ghed by the more substantial and
materia quality of theinstalation work accomplished a the Maryland community college.”? Asthis case
was dismissed before any discovery had been conducted, and on the basis of written motions and
supporting documents, thereis nothing in the record that can lead this court to surmisethat thetria court’s
dismissa was based on adetermination that the fact that the mgority of thework performed by plaintiff in
the Digtrict of Columbiawas somehow “outweighed” by the*“ more substantial and materid qudity of the
ingtdlation work accomplished” in Maryland — particularly asit isunclear whether thework performedin
Maryland, which the mgjority presumesthetria court found to be more substantive, was performed by
CCl under its prime contract with CCCC (which isnot the subject of thislawsuit) or by FV1 under the

subcontract with CCl that is at issue in this case.®* Unless FVI's affidavit is dismissed as inherently

1 Thetria court did not expresdly refer to the other private and public factorswe haveidentified
as relevant: ease of access to the sources of proof, availability and cost of compulsory process,
enforceability of any judgment obtained, and clearance of foreign controversiesfrom congested dockets.
SeeCoulibalyv. Malaquias, 728 A.2d 595, 600-01 (D.C. 1999) (outlining relevant factors); Mills, 511
A.2d at 10 (same). Nor doesthe mgjority attempt to recreatethetrial court’s consideration, or account
for non-consideration, of these factors.

2 David Hanrahan, Chief Executive Officer of FVI, stated in hisaffidavit: “1 would estimate that
in excess of 75% of the work done in fulfillment of the contract between CCI and Charles County
Community College ("CCCC") wasdone by FV1, and more than two-thirds of FVI’swork was donein
D.C.” Thiswould mean that about half of thework called for under the contract between defendant CCl
and CCCC was performed in the District of Columbia.

3 Theaffidavit of Robert W. Winegard, Executive Vice Presdent of CCl, doesnot dispute FVI's
estimate of the proportion of FVI’swork under the CCI-FV1 subcontract performed in the District.
Rather, Mr. Winegard states in his affidavit: “The parties[CCl and FV1] provided al equipment and
servicesfor CCCC in Maryland and all payments made to CritiCom were received from CCCCin

(continued...)
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incredible (which the mgority does not purport to do), thetria court’s statement in its order that “the only
contact with thisjurisdictionisthat the plaintiff ishere,” without some explanation of thetria court’ sandysis
of FVI'saffidavit, does not appear to be supported by the record. Or perhapsthetria court overlooked

the plaintiff's affidavit on the significant amount of contract work performed in the District.

With respect to the second factor, the burden of requiring District of Columbiacourtsto construe
Maryland law, we have expresdy stated that the applicability of Maryland law should not be dispositive
in deciding the proper forum as™ our courtsare not unfamiliar with the laws of Maryland.” Crown Oil and
Wax Co. of Dél. v. Safeco Ins. Co. of Am., 429 A.2d 1376, 1381 (D.C. 1981). Thethird, and last,
factor identified by thetria court’ sorder isthat “primary witnesses” areinMaryland. Atthispreliminary
stage of thelitigation, when CCl hasyet to assert adefenseto FVI'sclaims of breach of contract, itis
difficult to know who potentia, let done primary, witnesses may be, asthey have yet to be identified; at
most we can assume that they will include employees of CCl and FV1, and, perhaps, of CCCC. Even
assuming further, that CCI’sand CCCC’ semployeesresidein Maryland and FV I’ semployeesresidein
the District of Columbia, factswhich are not in the record, it is difficult to consider that it would be a
significant inconvenience to require a CCl employee resident in aMaryland suburb of the District of
Columbiato appear beforeaDidtrict of Columbiacourt. Any such inconvenience would necessarily have
to be neutralized by the corresponding inconvenience (also dight) to an employee of FVI resident in the
Digtrict of Columbiato appear beforeaMaryland court. Absent acaseinwhichal thewitnessesreside
in onejurisdiction, or some other special circumstance, the convenience of witnesses simply isnot a

pressing factor asbetweentria inthe Digtrict of Columbiaandtrial in aneighboring county in Maryland.

3(...continued)
Maryland.” Thisstatement onitsfacerefersonly to the " equipment and servicesfor CCCC” which, being
in Maryland, were obvioudly dsoin Maryland; it does not refer to thework performed by FV1 under the
subcontract with CCI.
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It may well bethat, with further explanation fromthetria court, adecisonto dismissfor forumnon
convenienswould be sustainable. But on the State of the record before us, parts of which call into question
some of the conclusions apparently reached by thetrial court, we cannot affirm unlesswe can “conclude
that theonly permissibledecision” isthat the Didtrict of Columbiaisaninconvenient forum. See Coulibaly,
supranote 1, 728 A.2d at 605. Inlight of plaintiff’ sresdency in the District of Columbiaand plaintiff’'s
affidavit that most of itswork under the contract at issue was performed in the District of Columbia, this

is hardly such acase.

For thesereasons, | would reverse the dismissal for forum non conveniens and remand for afull
consideration by thetrid court of therelevant privateand public factorsin light of all the evidenceinthe
record. Seeid. (noting that ordinarily "wewould remand for an exercise of trial court discretion based
upon proper factors' when thetrial court has applied an incorrect lega standard or failed to consider all

relevant factors).





