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Bef ore ScrveLB, FARRELL, and ReID,* Associ ate Judges.

PER CuURI AM This appeal from an order of the Superior Court in turn
affirming a decision of the City Adnministrator that the Departnent of Hunman
Services (DHS) did not discharge appellant unlawfully | eaves us unabl e presently
to answer the key factual question underlying the dispute: whether the contract
and grant of funds pursuant to which appellant had received a term appoi ntment

expired on June 30, 1990, or on June 30, 1991. If the latter, then it is

Associ ate Judge FerrReN was a nenber of the panel that heard oral argument.
Thereafter he recused hinself fromthe case, and Judge Reid was chosen by lot to
repl ace him
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probabl e -- although we do not decide the issue at this tinme -- that we would
sustain the Gty Administrator's decision that appellant was not term nated from
his job by reason of unlawful discrimnation, but rather that his job sinply
expi red because the contract and grant of noney authorizing it had terminated.?
If the former is the case, then we would have great difficulty upholding that
decision in light of findings made by the Department of Human Ri ghts (DHR) that
appellant (unlike others simlarly situated) was denied an extension of his
appointnent in retaliation for testinmony at another proceeding and because of
di scrimnation on the basis of his personal appearance. W therefore will remand
the record to DHR to permt it to resolve this factual issue in the first

i nst ance.

Appel l ant was hired by DHS on Novenber 7, 1988, as a clinical psychol ogi st
to work on an AIDS Denopbnstration Project. Al t hough his appointrment was
originally tenporary, his status was then nodified to that of a term enpl oyee
Initially the term was to expire on March 5, 1990, but his supervisor, Larry
DeNeal , granted his request to extend the termto April 30, 1990. At the end of

this term appellant's appointnment was not renewed.

! W reject appellant's argunments that DHS's appeal to the City
Admi nistrator was untinmely, and that the Department of Human Rights erred in
failing to enter a "default" judgment against DHS as a result of its delay in
responding to the adnministrative conplaint. As explained infra, note 5, we also
reject the argunent that the Gty Administrator relied inproperly on a nenmorandum
containing a so-called offer of settlenent.
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Appel I ant thereupon filed a conplaint with DHR all eging that he had been
termi nated as the culmnation of a pattern of discrinmnation by M. DeNeal on the
basis of his height (appellant is 54" tall). The pattern allegedly began after
appel |l ant gave testinmony in an unrel ated di scrimnation proceeding that concerned
a coworker. On Septenber 30, 1993, DHR issued an Order finding that DHS had
di scrim nated against appellant because of his personal appearance and in
retaliation for his testinony, and ordered reinstatenent, back pay, and other
relief. On DHS s appeal to the City Adm nistrator, however, the latter reversed
DHR s deci sion, concluding that the pivotal finding by DHR -- that "four other
staffers" but not appellant had "had their term appointnents renewed and after
June 30, 1990 were reappointed and reassigned to other projects[,] continuing
their enploynent with [DHS]" -- was "unsupported by the record and . . . clearly
erroneous." Because the project for which appellant had been hired "was not able
to secure funding past April 30, 1990," the City Administrator concluded,

appellant's

term was allowed to expire automatically wthout
renewal . The natural expiration of a term appoi ntnment
is not . . . a "termnation" action. . . . Therefore,
there is no basis for which to credit the claim that
[DHS] acted unlawful | y. 2

2 The City Administrator further noted that appellant "did not apply for
any other available positions with [DHS], as did sonme other enployees working on
the AIDS project, either during or after his appointnent." The so-called
Cl ayborne Menorandum on which the City Administrator relied, see infra, indicated
that of the four other persons hired with appellant who had renai ned with DHS,
one returned to a forner position with the agency, one applied for and received
a job under a different authorization, and two stayed on tenporarily to conplete
the "wi ndi ng-down" of the AIDS project. One of these two, the director of the
project, then "applied and was hired for another position with [DHS] after a
break in service."



At oral argunent in this court,® appellant all but conceded that if in fact
the contract and grant governing the AIDS project under which he was hired
expired on June 30, 1990, rather than June 30, 1991, his claim of disparate
treatment would have no nerit.* As appellant stated at argunment, it is "really
a question of dates." He contends, however, that two docunents in the record
establish that the AIDS contract was extended for a year to June 30, 1991, thus
supporting DHR s finding that he was treated differently (and inperm ssibly so)
from four other staffers who had their term appoi ntnents extended. Appel | ant
cites a menorandum from DHS Equal Enploynment Opportunity Oficer Verna E
Cl ayborne to DHR acknow edgi ng that "the AIDS Denonstration Project grant
expired on June 30, 1991, after an extension from April 30, 1990 had been twice
granted. " A related letter from the Associate Director of DHR to appellant
transmtting the agency's settlenent offer simlarly treats "June 30, 1991" as
the "date when [Dr. Coleman's] contract [i.e., presumably, the Al DS Denonstration

contract] ended."?®

3  The Superior Court, on appeal, sustained the City Adm nistrator's
deci si on.

4 Contrary to a bare suggestion by appellant at oral argunent, if the only
i ssue of fact were whether the AIDS project (and funding) was extended from April
30 (when his job termnated) to June 30, 1990, we would have no difficulty
sustaining the City Administrator's determination that his discharge at the
expiration of his termappoi ntment was not the product of unlawful discrimnation
or retaliation.

® The so-called Cayborne Menorandum and the Associate Director's letter

refer in part to an offer of settlement nmade by DHS to appellant. In his brief,
appel l ant chal l enges the City Adninistrator's reliance on another portion of the
Cl ayborne Menorandum sumari zi ng the enpl oynent history of all persons, l|ike Dr.
Col eman, hired under the AIDS grant. See note 2, supra. At oral argument,
(continued...)



The District of Colunbia argues, by contrast, that the dates in these
docunents are sinply m staken, because all of the other evidence of record®
denonstrates that the funding contract expired on June 30, 1990. I ndeed, DHR
itself stated inits Order that "[t]he grant expired on June 30, 1990," which is
consi stent with (anong other things) the finding in two nenoranda prepared by EEO
Represent ati ve Bernardi ne Booker Brown (dated August 26, 1991, and Septenber 28,
1992) stating, respectively, that "the project (AIDS Comunity Qutreach
Denonstration) was extended through June 30, 1990" and "[t]he actual date of
expiration of the AIDS/ IV Drug Abuse Community CQutreach Denonstration Project was
June 30, 1990," the project having been "granted an extension fromthe original

expiration date of April 30, 1990."

°C...continued)
however, appellant's counsel greatly undercut this argument by heavily relying
on the representations in the nmenorandum concerning the asserted extension of the
grant to June 30, 1991. In any event, the City Admnistrator's reliance on
portions of the nmenorandum other than the terms of the settlenent offer falls
within this court's repeated holding that "when evidence of a settlenent offer

is introduced not as an admission of liability or to establish the anpunt of
damages . . . , the traditional rule of inadnmissibility [of settlenent offers]
is inapplicable.” 1010 Potomac Assocs. v. Gocery Mrs. of Am, 485 A 2d 199,
211 (D.C. 1984) (citation omtted). Here, the C ayborne Menorandum was not
offered for either of those purposes. Moreover, the "exclusionary rule [for
settlement offers] . . . is for the offeror's benefit." Joyner v. Jonathan
Wodner Co., 479 A 2d 308, 312 n.5 (D.C. 1984). It was the District here -- the
offeror -- which relied on the nmenorandum before the Cty Administrator (who nmade

t he menorandum part of the evidence is unclear); and, as stated, the District did
so only with respect to a part of the nmenorandum that nmade no reference to the
settlenent offer or any adnmtted facts underlying it. See JooNn W STRNG, 2
McCorM ck ON EviDENCE 8§ 266, at 196 (4th ed. 1992) ("The exclusionary rule is
designed to exclude the offer of conpromse only when it is tendered as an
adm ssion of the weakness of the offering party's claimor defense, not when the
purpose is otherw se.").

& As appellant requested a sunmary determination of his claimby DHR, there
was no live testinony.
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It appears to us that neither DHR nor the City Adm nistrator focused
precisely on this conflict in the evidentiary record concerning the expiration
date of the grant and contract under which appellant was hired. The reason that
date is critical is because a June 1990 termination date for the contract would
cast serious doubt upon the correctness of DHR s | egal conclusion that appellant
was termnated for discrimnatory reasons. That is to say, the fact that (as DHR
found) other staffers hired with appellant continued to work for DHS on "ot her
projects" after the AIDS project ended would seemto be beside the point: there
is no evidence of record that appellant applied for appointnment to those projects
or that any position conparable to the one of clinical psychol ogist for which he
had been hired was avail able once the grant expired. Therefore, because of the
key inmportance of the timng issue to resolution of appellant's claimof unlawful
di scrimnation, we must renmand the record to DHR for specific findings with
respect to when the AIDS contract and project expired. DHR shall make those

findings as expeditiously as possible and transnit themto us.’

So ordered.

7 Since the decision of the City Adninistrator in this case, the rules
permtting appeal to the Ofice of the City Administrator have been repeal ed.
See 43 D.C. Reg. 6569 (Decenber 13, 1996) (abolishing 4 DCMR § 109.6 and 8§ 115.1
t hrough 115. 8).





