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Ruiz, Associate Judge: 1n these consolidated apped's, we consider again the proper application
of protanto and prorata credits. AppellantsElenaM. Paul and The George Washington University
(GWU) ask ustoreview two pogt-trid ordersmade after ajury verdict awarding medica mapractice
damagesto Paul inasuit againg Dr. CharlesJ. Bier, her private physician. According to Paul, thetrid
court erred in concluding that Dr. Bier was entitled to apro tanto rather than apro rata credit against
theverdict asareult of Paul'ssattlement with GWU during trid. GWU assartsthet thetria court abused
itsdiscretion in denying its post-verdict motion to assart across-clam for contribution againg Dr. Bier.
Becausejoint liability wasnot established between thedleged joint tortfeasors, Dr. Bier and GWU, we
agreewiththetrid court’ sdecisonto gpply aprotanto credit to thejury’ sverdict. AsPaul had aready
been compensated by the settlement with GWU in the full amount of the jury verdict, Dr. Bier had no
outstanding obligation to pay Paul. Weaso hold that thetrid court did not abuseitsdiscretion in denying
GWU’'smoationtofileacraoss-dam for contribution againgt Dr. Bier on the ground thet the untimeliness

of the motion was prejudicial to Dr. Bier, the nonsettling party.

In 1994, ElenaPaul sued Dr. Charles Bier and GWU, the employer of asecond physician, Dr.

Druy, to recover damagesfor medical mapractice. During trid, GWU sttled with Paul in theamount of



3

$2,000,000 and Paul's case against GWU was dismissed with prejudice’ on July 18, 1996.> GWU
denied liability in the settlement agreement.® In the event GWU was sued for contribution by Dr. Bier,
however, theagreement required Paul to stipulatethat GWU and itsemployeeswere" activetortfeasors
... for the purpose of determining the rights of the remaining non-settling defendant [Dr. Bier] toa
completeor partid set-off."  The settlement agreement dso required Paul to indemnify GWU for any

amount it may be liable in contribution to Dr. Bier.

Thetrid continued againgt Dr. Bier and, on July 29, 1996, thejury returned a$2,000,000 verdict
infavor of Paul. Dr. Bier did not fileacross-clam againgt either GWU or Dr. Druy for contribution or
indemnification, but, indeed, immediady after thejury'sverdict, madeamotion for the gpplication of apro
tanto credit againgt the verdict of $2,000,000, the amount that Paul had received in settlement from
GWU. Paul opposed the motion arguing for application of a pro rata credit in the amount of
$1,000,000, to reflect what Paul claimed was GWU'sone-hdf share, asjoint tortfeasor with Dr. Bier, of
thejury verdict. On September 16, 1996 thetrid court ruled infavor of Dr. Bier, and gpplied apro tanto

credit againgt theverdict. Asaresult, appelant Paul'srecovery waslimited to the $2,000,000 settlement

! Prior to settling with GWU, Paul dismissed her claim against Dr. Druy, the GWU physician.
% The settlement agreement between Paul and GWU is dated one week later, July 26, 1996.

% The settlement agreement provides in pertinent part:

Nothing contained inthisparagraph of the Agreement congtitutes an acknowledgment by
George Washington, itsagents, servants or employees, that they are or should beligble
to the plaintiff or the nonsettling defendant for the damsand causes of action assarted in
thelawvauit. George Washington, itsagents, sarvants and employees mantain thet they are
not liable on any of the claims and causes of action asserted therein.



4

amount dready paid by GWU, and Dr. Bier did not haveto pay anything. On October 24, 1996, sditling
defendant GWU sought leaveaf the court tofileacross-clam for contribution againgt Dr. Bier, which the
trial court denied asuntimely. Paul appedsfrom the order gpplying apro tanto credit.* GWU apped's

from thetrial court's refusal to allow the cross-claim for contribution.

A. Paul's Appeal (96-CV-1495): Pro Tanto v. Pro Rata Credit.

A protanto creditisbased on the actua settlement amount, “ dollar-for-dollar,”whileaprorata
credit isbased on proportionate shares of liability among joint tortfeasors. See Bergv. Footer, 673
A.2d 1244, 1248-49 (D.C. 1996). Appelant Paul opposesthe gpplication of apro tanto credit of the
Settlement amount againgt the verdict on theground that it resultsin the unjust enrichment of anonseitling
defendant, such asDr. Bier, when, ashere, the amount of the verdict equa s the amount of the settlement
the plaintiff reached with another defendant. In addition, Paul assartsthat apro rata credit is gppropriate
inthiscasebecause only oneaof her two liability clamswas submitted to thejury, and thereforethejury
verdict represented only one-hdf of the damages arisng from thesecdlams. The question of "[h]ow to

credit thejudgment entered upon ajury verdict againg anonsettling defendant with the procesdsas#ttling

* Paul had dso moved to sedl the settlement agreement. Thetrid court denied the motion to sedl
as Paul sought to attach the settlement agreement to her oppostionto Dr. Bier'smaotion for apro tanto
credit. Paul does not appea from the court's denia of her motion to seal.
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defendant paidto the plaintiff" ispurely aquestion of law, which thiscourt reviewsdenovo. Berg, 673
A.2d at 1247 (citing Bertramv. Freeport McMoran, Inc., 35 F.3d 1008, 1019 (5th Cir. 1994)).
We stated in Berg that anonsettling defendant isentitled to apro tanto credit for the amount paid by
settling defendantswho are not joint tortfeasors, see 673 A.2d at 1245, and to apro rata credit based

on the nonsettling defendant’ s right of contribution against a settling joint tortfeasor, seeid. at 1248.

Paul'scomplaint alleged that separate acts of negligence by Dr. Druy, aGWU employee, and Dr.
Bier, her private phys cian, combined to proximately causeinjury, namely post-phlebitic syndrome, asa
result of vascular damageto her left leg. After presenting her caseto thejury againg al the defendants,
Paul settled her negligence daim againg GWU, and itsemployee, Dr. Druy, for $2,000,000, and they
weredismissed asdefendantsinthecase. Thejury thenfoundinfavor of Paul agang Dr. Bier after finding
that Dr. Bier’ sactionswere aproximate cause of Paul’ sinjuries, and awarded her $2,000,000 as
compensation for her injuries. Paul’s claim that the jury verdict compensated for damages solely
atributableto Dr. Bier, i.e, that it was not intended as full compensation for her injuries, isnot borne out

by therecord.”> Thejury valued dl of Paul’ sinjuries at $2,000,000 and assessed those damages as

® According to thetrial court,

[t]he jury was not asked to gpportion the injury caused by defendant Bier’ s negligence
fromtheinjury caused by any negligence of the settling defendants|i.e.,, GWU and Dr.
Druy], and the expert testimony would not have permitted the jury to make such an
apportionment had it been asked to do so. Based on the evidence and the court’s
Indructions, the jury found that defendant Bier’' s negligence was a proximeate cause of
[Paul’ §] injuries, and that $2,000,000 would fairly and reasonably compensate her for
those injuries.
(continued...)
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atributableto Dr. Bier'snegligence. Paul recaived $2,000,000 asaresult of the settlement agreement with

GWU. Thus, Paul was satisfied by the settlement to the full extent of the damages found by the jury.

Notwithstanding that she has received compensation to the full extent of the jury’ s $2,000,000
verdict, Paul contendsthat sheisentitled to the benefit of apro rata credit under our Berg opinion. We
recognizethat Paul would have benefitted if thetria court had applied apro ratarather than aprotanto
credit, inthat Dr. Bier would have been required to pay Paul an additional $1,000,000,° reflecting his
proportionate share of liability. 1nBerg, thiscourt goplied apro rata credit, whichin the circumstances
of that caseresultedintotal compensationto theplaintiff in excessof thejury’ sverdict,” noting that “the

law containsno rigid rule againgt overcompensation.” 1d. a 1256 & n.19 (quoting McDermott, Inc. v.

> (...continued)

Onapped, Paul contends, without record reference, that thejury ingtructionson negligenceand
damages" correponded directly to the Sngle dam of damages atributable to defendant Bier only.” We
seeno evidenceintherecord contrary to thetria court’ sdetermination that Paul did not request that the
jury award only those damages caused soldy by Dr. Bier, and Paul did not designate any of the transcript
for therecord on appedl. Indeed, by arguing that thetria court should have applied apro rata credit,
Paul impliedly assertsthat Dr. Bier and GWU werejointly liablefor asingleinjury. See Didtrict of
Columbia v. Washington Hosp. Ctr., 722 A.2d 332, 338 (D.C. 1998) (en banc); Berg, 673 A.2d
at 1248 (noting that a party who is sole cause of injury is not entitled to contribution).

® This$1,000,000 figure assumesthat GWU, and its employee, Dr. Druy, constitute one
tortfeasor, and that Dr. Bier, asthe second tortfeasor, would beresponsiblefor haf of the $2,000,000 jury
verdict under a pro rata credit scheme.

" InBerg, after the hospital and |aboratory settled for $800,000 and $150,000, respectively,
thejury returned averdict againg the nonsattling physcian in the amount of $1,406,071. The nonsettling
physician obtained apro tanto credit of $150,000 with respect to the [aboratory, which had not been
determined to be ajoint tortfeasor, and apro rata credit of one-half of the remainder of thejury verdict
(after deduction of the $150,000 pro tanto credit) with respect to the hospital, which was ajoint
tortfeasor. Asaresult, the plaintiff received $1,578,035.50, more than the $1,406,071 awarded by the

jury.
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AmClyde and River Don CastingsLtd., 511 U.S. 202, 219 (1994)). Thisholding, however, was
not based on therationdethet the plantiff wasentitled to compensationin excessof thejury’ sverdict, but
rather thet, in spite of that consequence, " cons stency with established precedent gpplicableto settlements
with joint tortfeasorsweighsin favor of" gpplying apro rata credit to thejury verdict "even though the
nonsettling defendant’ spro rata contribution to theamount of thejury verdict, when added to theamounts
recovered in settlement, will result in aplaintiff’ srecovery that exceedstheverdict.” Berg, 673 A.2d at
1257. The court expressly declined to make application of apro rata credit depend on therelative
sdttlement and verdict amountsin anindividud case, noting that "'[m] aking particular credit rules contingent
upon therdativeamounts of the settlement and thejury’ sverdict . . . would only increase uncertainty and
make it even more difficult for litigants to negotiate settlements.” 1d. But see Rose v. Associated
Anesthesiologists, 163 U.S. App. D.C. 246, 250, 501 F.2d 806, 810 (1974) (limiting the amount of
pro tanto credit "'so asto assure thet the defendant held liablein the litigation does not pay lessthan his

equitable [pro rata] share").?

Inshort, theinjured patient in Berg was no morethan anincidental beneficiary of thiscourt's
decison to adhereto the rule that when a settling defendant isajoint tortfeasor, the nonsettling defendant

isentitled to aprorata credit againgt thejury’ sverdict. SeeBerg, 673 A.2da 1257 (citing Martdlo

& The $2,000,000 settlement between Paul and GWU refl ected astrategic choice by Paul, who
conddered "the uncertainty of recovery and of the need for asettlement to hep srengthen [her] litigation
prospectsagainst anonsettler.” Berg, 673 A.2d at 1256 (citing McDermott, 511 U.S. a 221). Had
thejury returned averdict againgt Dr. Bier of |essthan the settlement amount, Paul would have gained
"good fortunein striking afavorable bargain with* GWU. Id. (quoting McDermott, 511 U.S. at 220).
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v. Hawey, 112 U.S. App. D.C. 129, 132, 300 F.2d 721, 724 (1962)). Although application of apro
tanto credit meansthat the plaintiff will not receiveawindfdl benefit, the court'sdecisonto gpply apro
tanto credit in noway reducesthet to which the plaintiff isentitled, compensation in the amount awarded
by thejury. Whether Paul will recelvethat windfal dependsexclusvely onwhether aprorata credit
should havebeen gppliedinorder to vindicatetheright of contribution between the settling and nonsettling

defendants as joint tortfeasors. We now turn to that issue.’

A threshold obstadeto Paul'scdlam that apro rata credit should have been gpplied totheverdict
rendered againg Dr. Bier isthe absence of ether ajudicia determination or atipulation, seeBerg, 673
A.2d a 1251 & n.13; Lamphier v. Washington Hosp. Ctr., 524 A.2d 729, 733 & n.5 (D.C. 1987),
that GWU isajoint tortfeasor with Dr. Bier. Because GWU sattled midHrid and wasdismissed fromthe
caxe, and it did not raisetheissue of contribution until after thejury'sverdict, sseinfra, therewasno court

adjudicationthat GWU and Dr. Bier werejoint tortfeasors. GWU' spog-trid unilaterd acknowledgment

? Itisworth noting that had thejury verdict substantialy exceeded the settlement amount, and if
GWU had been determined to be ajoint tortfeasor, Paul could have received less than the full amount of
theverdict. Thisisbecause Dr. Bier, the nonsettling tortfeasor, would have obtained a pro rata credit
agand theverdict in an amount equa to the sum to which he would have been entitled in contribution, i.e,
half of theverdict, instead of recovering directly from GWU. SeeBerg, 673 A.2d at 1250 n.9. For
example, had thejury returned averdict of $5,000,000, and assuming apro rata credit of one-haf were
gppropriate, Dr. Bier would have received a$2,500,000 credit against the verdict. Paul would have
received atota of $4,500,000: $2,500,000 from Dr. Bier and the $2,000,000 settlement from GWU,
which by virtue of itsdecison to settlewith Paul would havelimiteditsligbility inthe suit. See Didrict
of Columbia v. Shannon, 696 A.2d 1359, 1368 (D.C. 1997) ("[A] plaintiff . . . must have an
opportunity to develop therecord in oppodtion tothe claim [for apro rata credit]") (citing Washington
v. Washington Hosp. Ctr., 579 A.2d 177, 188 (D.C. 1990)).
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of liaility initscross-daim for contribution, isnot supported by any stipulation™ and iscontradicted by its
blanket denid of ligbility inthe settlement agreement. Seesupranote3. Aswe haveexplained, fora
nonsettling defendant toreceive aprorata credit, theliability of the settling defendantsmust beestablished
ether by adjudication or by stipulation between the plaintiff and the settling party. See Shannon, supra
note 9, 696 A.2d at 1367 (citing Berg, 673 A.2d at 1251 & n.13); Washington Hosp. Ctr., supra
note5, 722 A.2d a 336 (noting the“ essentid prerequistefor entitlement to contribution isthet the parties
bejoint tortfeasorsinthe sensethat their negligence concurred in causing theharmto theinjured party™)
(atations omitted); Washington, supranote 9, 579 A.2d at 187 (explaining that the right to contribution
iscontingent uponafinding of joint liability); Lamphier, 524 A.2d a 733 & n.5 (noting that theliability
of the settling tortfeasor must bejudicidly established as apredicate to assarting the right to contribution)
(citing Otis Elevator Co. v. Henderson, 514 A.2d 784, 786 (D.C. 1986) (per curiam)). AsPaul's
argument for apro rata credit derives from the right to contribution of the joint tortfeasors, the same
requirement gppliesif the plaintiff, rather than the nonsettling defendant, requestsapro rata credit. Inthe
absenceof ather anadjudication or stipulationthat GWU and Dr. Bier werejoint tortfeasors, thetrid court

did not err in granting Dr. Bier'srequest to gpply apro tanto credit.”* Cf. Berg, 673 A.2d at 1250-51

1 The sattlement agreement provided that Paul, the plaintiff, woul d stipulate to GWU'stortfeasor
gausintheevent Dr. Bier sued GWU for contribution. AsDr. Bier did not sue GWU for contribution,
Paul was not required to stipulate, dong with GWU, toitsjoint tortfeasor liability. Therecord contains
noindication that Paul sought to enter into agtipulation with GWU that it had committed, jointly with Dr.
Bier, medical malpractice with respect to her.

" It isindeed anomd ousthat in acase where both the plaintiff and the settling defendant desire
goplication of apro rata credit on the bass of GWU'sdaus asajoint tortfeasor, they have not produced
the necessary Stipulation. At least apartia answer may befound inthat in this case, asopposedtoin
Berg, GWU and the plaintiff disagree on which one of them should receive the benefit of the prorata

(continued...)
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(dipulaion sufficdent wherethe settling tortfeasor admitted toliability inpretrid Satement sipulation of facts
tothecourt and "[dll parties, incdluding [nonsettling tortfeasor] agreethat [settling tortfeasor's stipulation

of liability is enough to make it ajoint tortfeasor").

B. GWU's Appeal (97-CV-50): The Settling Defendant's Cross-Claim for
Contribution.

GWU assertsthat thetrid court abusad itsdiscretion in denying itsmotionto fileacross-clam for
contribution againg Dr. Bier following thejury verdict. It maintainsthat thereisno equitablereasonwhy
It should berequired to pay thefull amount of thejury verdict while Dr. Bier recaivesa*“freepass,” and
that such an inequitable result conflicts with this court’ slongstanding policy of encouraging out-of-court
settlements. Aswe noted earlier in connection with Paul'sappeal, aquestion at issueinthiscaseis
whether, even assuming thetimdinessof GWU'smotion, GWU could clamaright to contribution asa
joint tortfeesor given thet itsligbility to the plaintiff was neither judicialy determined nor the product of a
gtipulation by the parties. Seesupranotes 10 and 11. Assuming that GWU, asa settling defendant,

hed aright of contribution againgt the nonsettling Dr. Bier, we recognize that the settling defendant must

1 (...continued)
credit. Wenotethat adthough the settlement agreement coversindetail Paul's financia responsibility to
indemnify GWU intheevent that Dr. Bier daimed contribution or indemnification againg GWU, itisslent
ontheparties respectiverightsin the Stuation that developed here, whereit was GWU, not Dr. Bier,
making a claim for contribution.

2 Thus, wedisagreewith GWU that itsmotion should have been dlowed in order to conformthe
pleadingsto the evidence under Superior Court Civil Rule 15 (b) because the"only rdlevant factud issue
iswhether Dr. Bier isliable to Ms. Paul."
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have available a procedura mechanism to establish the predicate joint tortfeasor lighility, eventhough as
aresult of settlement, itisnolonger party tothelawsuit. Thiscourt, however, hasyet to decidetheissue
whether asettling defendant has aright to contribution. See, e.g., Washington Hosp. Cir., 722 A.2d
a 342-43 & nn.13-15. Wedo not reach either question, however, because we hold that, even if GWU
isajoint tortfeasor witharight to contribution, thetrid court did not abuseitsdiscretion indisdlowing the
cross-damontheground that GWU' sfaluretotimely assartitsright to contributionwas prgjudicid to

Dr. Bier, the nonsettling defendant.*®

Thedecisonwhether to grant or deny amotion tofileacross-clamunder Super. Ct. Civ. R. 13
(8 or toamend apleading under Rule 15 iswithin the sound discretion of thetrid court, and wereview
the decison for abuse of discretion. We are mindful, however, of thelibera construction we place on

pleading rulesto achieve substantia justice over formaism. See Goldkind v. Shider Bros,, Inc., 467

B Thereisat first blush aquestion whether, at thetime that GWU sought tofileacross-clam
agang Dr. Bier, it wasa"party" to the lawsuit asit had been dismissed with prejudice pursuant to the
Settlement agreement. See Super. Ct. Civ. R. 13(g) (2000) ("A pleading may date asacross-clamany
camby 1 party againg aco-party ariang out of thetransaction or occurrencethat isthe subject matter"
of thelitigation) (emphassadded). Werethedam otherwise gopropriateand timely, however, wedo not
believethat thefact of dismissal of onedefendant should preclude GWU from pursuing itscontribution
cdamasacross-daminlight of our libera pleadingrules. Cf. Hall v. George A. Fuller Co., 621 A.2d
848, 850-51 (D.C. 1993) (holding crass-claim for contribution properly dismissed where plaintiff hed
dismissed dl of itsdamsagaing all defendants because cross-damis dependent upon plaintiff'sorigina
cdam). Withthesame purposeof achieving subgtantid justice, if GWU'slaecross-dam was properly
denied, assparate complaint for contribution aso would be subject to adefense of lachesor estoppd. Cf.
Chappdlev. Sharp, 112 U.S. App. D.C. 182, 183, 301 F.2d 506, 507 (1961) (per curiam) (plaintiff's
suit seeking reindatement ascivil servant barred by laches when brought thirty-four and one haf months
after final administrative action on removal (citing Arant v. Lane, 249 U.S. 367, 372 (1919)), cert.
denied, 370 U.S. 903 (1962).
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A.2d 468, 474 (D.C. 1983); Eskridge v. Jackson, 401 A.2d 986, 988 (D.C. 1979) (per curiam);
EagleWine& Liquor Co. v. Slverberg Elec. Co., 402 A.2d 31, 34 (D.C. 1979). Although atria
court may not deny amotion to amend the pleadings Smply because of undue delay, “the lateness of a
motion may well provide the predicate for aproper determination that prejudice to the opposing party
would result if anamendment werealowed.” EagleWine& Liquor Co., 402 A.2d. at 35; seealso
Gordon v. Raven Sys. & Research, Inc., 462 A.2d 10, 13 (D.C. 1983) (no abuse of discretionin
denying leaveto amend complaint requested el ghteen monthsafter filing and after doseof discovery, noting
that movant gave no reason for delay and opposing party would be prejudiced by having to begin anew

the pretrial and trial proceedings).

Inevauating thetimdinessof GWU'smation tofileacrossdam and its potentid prgudiceto Dr.
Bier, we dart with thefamiliar principle we have areedy discussed in connection with Paul’ sgpped thet
aright of contribution does not arise “without afinding that the party seeking contributionisajoint
tortfeasor along with the party from whom contributionissought.” Hall, supranote 13, 621 A.2d at
850. GWU arguesthat it did not havearight of contribution againg Dr. Bier until hewasfound to bea
tortfeasor, and thus, that GWU could not havefiled its cross-clam beforethejury'sverdict. Here, GWU
sought leavetofileitscross-clam not only three monthsafter thejury'sverdict but dso fiveweeks after
thetria court had ruled on Dr. Bier'smotion for apro tanto credit. Thus, GWU aso arguesthat its
contribution damwasnot untimely becauseit did not accrueuntil after thetria court avarded aprotanto
credit to Dr. Bier and it became clear that GWU had paid a disproportionate share of the liability.

Accordingtoour caselaw, “aright of contribution accrueswhentwo or more partiesarejoint tortfeasors.”
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Hall, supranote 13, 621 A.2d at 850 (citations omitted), but is"enforceable only after the one seeking
it hasbeenforced topay.” Bair v. Bryant, 96 A.2d 508, 510 (D.C. 1953). Although we do not decide
whether GWU wasajoint tortfeasor, we notethat if GWU wasnot ajoint tortfeasor then it had no right
to contribution, and if, as GWU subsequently postulated, it was ajoint tortfeasor, itsright of contribution
(asuming thet settling defendants have such aright) would have become enforcesble a thetime, whilethe
litigation againg Dr. Bier wasdtill in progress, whenit agreed to pay Paul $2,000,000. Moreover, itwould
not bethetria court’ s gpplication of the pro tanto credit in mid-September 1996, but the verdict at the
end of July 1996, that would have derted GWU to the disproportiondity of itssettlement with Paul.™* We
therefore are not persuaded that GWU had areason, based in law, to delay asserting its claim of

contribution.

In Washington, thiscourt held that anonsettling defendant is barred from filing across-clam for
contribution post-trid inthe parald stuationto theoneinthisgoped, wherethe nonsettling defendant's
share of liability after application of apro tanto credit was morethan itspro rata share. 579 A.2d at
186-88 & n.11. Eventhough theright to contribution doesnot accrue until the nonsattling defendant's
datus asjoint tortfeasor is established, acrass-dam for contribution againg asettling defendant must be
assarted beforethe verdict isrendered as the claimant is expected to "safeguard any legitimate claimit

might haveto lessen the burden of aplaintiff'sverdict” by assertingit duringtrid. Id. a 188 (citation

1t has been said with respect to accrual for statute of limitation purposesthat "the statute of
limitationsbeginsto run againg theright to contribution only from thetime of the disoroportionatedischarge
of thecommon obligation by oneof the common obligors.” Bair, 96 A.2d at 510 & n.5 (citing Knell
v. Feltman, 85 U.S. App. D.C. 22, 25, 174 F.2d 662, 665 (1949)).
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omitted). Likewise, in Hall v. General Motors Corp., 207 U.S. App. D.C. 350, 647 F.2d 175
(1980), the court indicated that where anonsettling defendant hasaclear opportunity to clarify theissue
of asettling defendant’ sliability by filing across-clam during trid and does not do so, the nonsettling
defendant isnot entitled to apro rata reduction of judgment based on joint liability. Seeld. at 358-59,
183-84; seealso Berg, 673 A.2d at 1250 n.10 (noting nonsettling defendant’ sresponsbility tofile
cross-damagang stitling defendant in principa action to ensureright to apro rata contribution); Otis
Elevator Co., 514 A.2d at 786 (concluding that where a nonsettling defendant does not cross-clam
againgt attling defendant for contribution, and neither thejudge nor thejury ever consdered ligbility of
ettling defendant, nonsettling defendant isonly entitled to protanto contribution). Informulatingthisrule,
we have focused on the prejudice caused by the nonsettling defendant's late assertion of aclaim for
contribution on the settling defendant, see Berg, 673 A.2d at 1250 n.10, and on the plaintiff, see
Washington, 579 A.2d at 188 (because“[pro rata] credit’ s consequences are visited upon the plaintiff
....Injured party in ettling with onetortfeasor effectively bearsthe burden thet otherwisewould fal upon

the settling tortfeasor to make contribution™).

Weseeno reeson why thesame prind pleshould not goply whenitisthe settling defendant daiming

contribution. Asthetrial court aptly noted:

If equity barsalate-filed cross-claimfor contribution by the non-settling
defendant even whereitsshare of liability after apro tanto creditismore
thanitsprorata share, it ishard to seewhy equity should entertainan
after-the-fact cross-dam by the settling defendant when the verdict goes
the other way.
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Likeanonsatling defendant, asattling defendant degpsonitsrightswhenit falstofileatimdy crossdam
to determinetherespectiveliability of thedefendants. Fairnessdictatesthat dl defendants, whether they
chooseto settleor litigate, file cross-clamsfor contribution before the verdict in order to give notice to
other defendantsthat they will be required to pay their fair share of damagesto ajoint tortfeasor inthe
event that they arefound liable.®> We recognize that anonsettling defendant does not need the spur of a
damfor contribution to defend itsdf againg aplaintiff’ sdam of ligbility. The manner of defenseand trid
drategy may bedifferent, however, inlight of adlam for contribution by andleged joint tortfeasor. Inthis
case, aswe noted earlier in condderation of Paul’ s gpped, therewas no request to gpportion theinjury
atributable to Dr. Bier from that attributableto GWU. See supranote 5. Although there can be no
doubt thet it wasin Dr. Bier’ sinterest even prior to GWU' ssettlement to separateitsrespong bility from
thet of GWU if it could have reduced his potentid lidhility to Paul asaresult, Dr. Bier may have conddered
that the mogt effective defense with thejury wasonethat denied dl liability on his part and attempted to
minimizetheinjury aleged by Paul. Had Dr. Bier been put on notice of GWU' sintent to claim for
contribution, hewould have had an incentiveto build acase during trid that separated hislighility from thet
of GWU if he knew that joint tortfeasor liability would beacentrd festure of hisresponghility to GWU.
See Washington, supra note 9, 579 A.2d a 188 (noting ways in which plaintiff might have litigated

differently in light of request for pro rata credit even if it meant shifting theories before jury).

® Theruleisdsofair to plaintiffs. See Shannon, supranote9, 696 A.2d at 1368 (noting that
adefendant’ sclamto apro rata credit is viewed more favorably whenit is swiftly asserted asaplaintiff
isentitledtothe" earliest possblenatice of adefendant’ sintent todamaproratacredit but dso must have
an opportunity to deve op therecord in opposition to the claim”) (citing Washington, supra note 9, 579
A.2d at 188).
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Inthiscase, werethe court to grant GWU, asattling defendant, leavetofileitsbdaed crossdam
for contribution againgt Dr. Bier, inthewordsof thetrid court, GWU would * havedl of the benefitsof a
clamfor contribution with noneof the burdensthat should, inequity, atend suchadam.” Giventhet the
$2,000,000 settlement amount equalsthejury verdict, the pro tanto credit protects GWU againg any
contribution dam by Dr. Bier. Evenif GWU'spro rata share of theverdict had excesded the settlement
amount, and Dr. Bier had claimed aright to contribution, theindemnification clause in the settlement
agreament between Paul and GWU ensuresthat GWU will be shidded from any further contribution. See
Rose, 163 U.S. App. D.C. at 250, 501 F.2d at 810 (noting that settling defendants ' cannot equitably
ings on acontinuing involvement in the litigation for the purpose of invoking contribution to lessen their
[settlement] payment when they have no exposure to an increase in payment if contribution should be
sought from them™). Dr. Bier, on the other hand, would be precluded from filing across-claim for
contribution against GWU éafter the verdict. See Washington, supra note 9, 579 A.2d at 187-88.
Thus asthetrid court observed, GWU filed itscrass-dam only &fter it was protected from any “downgde

risk of contribution to Dr. Bier.”

A reguirement that dl defendantsfile cross-daimsfor contribution beforeverdict isin linewith our
longstanding policy of encouraging settlements. See, e.g., Moses-Ecco Co. v. Roscoe-Ajax Corp.,
115U.S. App. D.C. 366, 371 & n.4, 320 F.2d 685, 690 & n.4 (1963) (citing Martello, 112 U.S.
App.D.C. at 130, 300 F.2d a 722, and McKennav. Austin, 77 U.S. App. D.C. 228, 234, 134 F.2d
659, 665 (1943)). Had GWU filed atimely cross-clamfor contribution, Dr. Bier would have been put

on noticethat, should thejury find him negligent, hewould be required to pay hispro rata share of the
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damagesaward. Whilethisinformation may not haveinduced Dr. Bier to sitle, especidly if hebdieved
that hewould beexonerated by thejury, at the very least acontribution cross-clam would have informed
Dr. Bier’ sdrategic choices and should, therefore, have been filed during the course of the litigation.
Accordingly, thetria court did not abuseitsdiscretionin denying asuntimey GWU’ smotionto cross-
damfor contribution, filed severa monthsafter GWU knew thejury verdict awarding $2,000,000 to Paul

and thetrial court’s order granting Dr. Bier's motion for a pro tanto credit against the verdict.*®

For theforegoing reasons, wedffirm thetrid court’ sapplication of apro tanto credit and denid
of GWU'’ s post-verdict motion to amend its pleadings to include a cross-claim for contribution.

So ordered.

1* GWU maintainsthat any prejudiceto Dr. Bier resulting from its post-verdict claim for
contributionisoutweighed by thefact that Dr. Bier, the only adjudicated tortfeasor, will owe nothing
towardsthe verdict after the gpplication of apro tanto credit. SeeHall, 621 A.2d a 850 & n.3 (noting
thet right of contribution isan eguitable remedy which arisesamong joint tortfeasorsto promotefairmess,
by digributing plantiff’ slosses equally among wrongdoers, and deterrence, by ensuring thet dl responsible
parties sharein cogt of wrongdoing). However, asthis court explained in Berg, “making particular credit
rules contingent upon” whether aparty isunjugtly enriched “would only increase uncertainty and mekeit
evenmoredifficult for litigantsto negotiate settlements” 673 A.2d at 1257. Moreover, inthiscasethe
jury was not asked to determine whether GWU was negligent. GWU has not been exonerated; it merely
settledtoavoid therisk of litigation. By seeking contribution, however, GWU now concedesthat itisa
tortfeasor. Therefore, athough GWU isnot an adjudicated tortfeasor, we have no bassto assumethat
itisinequitablefor it to have paid $2,000,000 to Paul. Cf. Rose, 163 U.S. App. D.C. at 248, 501 F.2d
at 808 (declining to sustain apro tanto credit "in an amount exceeding the pro rata share of the verdict
ascribableto the settling defendants,” who werefound by thetrid court not to bejoint tortfeasors, because
the nonsettling defendant — the only one negligent — would have been unjustly enriched).
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Ruiz, Associate Judge, concurring. | write separately to urge that the court finaly
decide— if necessary, en banc — aquestion that we narrowly avoid in this gpped, whether asettling
defendant hasaright to sueanonsettling joint tortfeasor for contribution. | aso think thet theen banc court
should reconsider theopinionin Bergv. Footer, 673 A.2d 1244 (D.C. 1996), whichin part drivesthe
result we reach today, with respect to the rights of the injured plaintiff. In so doing, we should
comprehensively address the issue of the proper application of pro tanto and pro rata credits and
provide litigantswith clear guidance on the gpplicable rules so that they, in turn, can make informed

decisions in the course of litigation and structure their private agreements accordingly.

Thisisthefirst casewherethis court has been presented with astuation where both the injured
plaintiff seeksapro rata credit in order to recover morethan thejury verdict — astuation wedlowed
inBerg, 673 A.2d at 1257 — and a settling tortfeasor claims contribution in order to avoid paying
(through its settlement with the plaintiff) morethan itspro rata share of thejury verdict. Although both
arguefor application of aprorata credit against the verdict, they areat odds over which party should
recaivethe benefit: theinjured plaintiff arguesthat after gpplication of apro rata credit that will reduce
thejury verdict by haf, she should receivethe adjudicated tortfeasor’ spro rata share of thejury verdict
(inthis case, when combined with the settlement, ancther $1,000,000 in excess of theamount the jury

awarded in compensatory damages), but the settling tortfeasor daimsthet it should be ableto recover thet
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amount from the adjudi cated tortfeasor. Theseconflicting damsreved tensionsin our jurisorudencethat

should be addressed.

Even though Berg did not squardy addressthe conflicting damsbefore us, | do not beieve thet
wearefreeto“doequity” asthedissent suggests. Berg clearly holdsthat “whenever the plaintiff settles
withajoint tortfeasor, thenonsettling defendant shal recelveaproratacredit under Martello, reflecting
the [nonsattling] defendant’ sequitableright to contribution and no more, even when the plaintiff’ srecovery
fromal defendantswill exceed the amount of theverdict and thusviolatethe onesatisfactionrule” 1d. at
1245(referring to Martello v. Hawley, 112 U.S. App. D.C. 129, 300 F.2d 721 (1962)). Given
gpplication of apro rata credit against the verdict, and the resulting obligation of the adjudicated
tortfeasor to pay theremaining verdict to the plaintiff, Berg would not appear to admit the possibility thet

the settling tortfeasor can step in to intercept monies that otherwise would be payable to the plaintiff.

| would overrule Berg to the extent it permitsa plaintiff to request application of apro rata credit
wheretheresult will bethat the plaintiff will recover morethan thejury verdict; and | would preclude
settling defendants from suing for contribution. | make these proposasfully aware that they are not
completdy satisfactory. Inparticular, precluding asgttling tortfeasor from contribution (while permitting

asuit for contribution against the settlor) issubject to criticism as discouraging settlement becausethe

1

In Berg, the interests of the plaintiff and the settling tortfeasor hospital were aligned.



20

settling tortfeasor can have no assurancethat settlement findlly fixesitsliahility.? But dl possiblesolutions

have drawbacks.

Aswenoted inBerg, 673 A.2d a 1252, there are three possible solutionsto thishighly debated

issue:®

a) Htlement extinguishesthe plaintiff’ sdaim againg the settling tortfeasor and apro tanto credit
isgpplied againg thejury verdict; the nonsettling defendant retainsaclaim for contribution against the

settling tortfeasor if the remaining verdict exceeds the nonsettling defendant’ s equitable share;

b) settlement extinguishesboth the plantiff’ sdlaim and any daimfor contribution by the nonsettling
tortfeasor, usudly subject to adetermination of the“fairness’ of the settlement. Oncesuchahearingis

provided for, and the finality of settlement suspended, the incentive to settle is diminished; and

> Aswe have seenin Berg and in this appeal, however, settling tortfeasors can protect
themselves contractually in the event they are called upon for contribution. See ante at note 11.

®  Traditionally, the Restatement had taken no position on the matter. See RESTATEMENT
(SeconND) OF TORTS 8 886A & cmt. m. TheUniform Law Commissonershave been of variousminds
on the subject, sequentialy adopting each of thethree solutions, in 1939, 1955, and 1977. Seid. “Case
authorities and statutes are also divided and thereis no semblance of aconsensus.” 1d. In 1999,
recognizing that *'no perfect method exigsfor gpportioning liakility among aplaintiff, asettling tortfeasor
and anonsettling tortfeasor,” the Restatement adopted application of acredit "by the comparative share
of damages aitributed to a s#itling tortfeasor who otherwise would have been ligblefor contribution” toa
nonsettling tortfeasor, evenif it resultsin the plaintiff'srecovering more than the verdict awvarded by thejury.
ReSTATEMENT (THIRD) OF TORTS, 8 16 & cmits. ¢. & e. Contrary to our jurisprudence, anonsettling
tortfeasor would have no right of contribution against a settling tortfeasor 1d., 8 23 cmt. c.
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C) settlement extinguishestheplaintiff’ sclaim againgt the settling tortfeasor, and theverdict is
reduced by the equitable share of the sttling tortfeasor’ sliability in recognition of the nonsettlor'sright of

contribution.

A prorata credit againg the verdict represents the nonsettling defendant’ s* right to contribution”
from the settling defendant when both have been found ligblefor the plaintiff’ sinjuries. Berg, 673 A.2d.
a 1248. A proratacredit, therefore, actsas“asubditute for the non-settling defendant’ sactud clam
for contribution that perasts after the dismissa of the principd claim againgt asettling defendant.” Id.
(quoting Washington v. Washington Hosp. Ctr., 579 A.2d 177, 187 (D.C. 1990)). Thus, itisthe
nonsettling defendant'sright to contribution, not the plantiff'sright to compensation, which isgiven effect
in the application of apro rata credit. The pro tanto credit, on the other hand, is not premised on
ensuring equity between joint tortfeasors, but isbased on the rationdethat the plaintiff isentitled to no more
than thelossactudly suffered. SeeBerg, 673 A.2d & 1248-49. Inthisgpped, it isundisputed that the
plaintiff recaived $2,000,000 in settlement from the settling defendant, which equaed the total amount of
thejury verdict. Application of the pro tanto credit, which eliminated the nonsettling defendant’ s
obligation to theplaintiff, merely recognized theredlity thet, by thetimethejury returneditsverdict, the
plantiff had no uncompensated damage outstanding. Thisisagood and sufficient reason not to recognize
aplantiff’ sright to contest gpplication of aprotanto credit wherethe plaintiff hasrece ved thefull amount

of thejury verdict.” 1t makes no senseto entitle afully-compensated plaintiff to assert the nonsettling

* Ontheother hand, the plaintiff can properly daim aninterest in contesting application of apro
(continued...)
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defendant’ sright to contribution asaway of achieving awindfal when the nonsettling defendant isnot

asserting its own right.®

| dsowould holdthat settlement extinguishesthe settling tortfeasor’ sright of contribution againgt
other joint tortfeasors. Thisisamore controversd point. Mogt states prohibit asettling tortfeasor from
saeking contribution onceit turnsout thet the settlement amount ismore than that defendant's proportionate

share of the damages awarded after trid. SeeBerg, 673 A.2d at 1253-54 & n.17 (citing McDermott,

* (...continued)
rata credit whereitsgpplication would reducethe plaintiff’ sactud reca pt of compensation below thejury
verdict, i.e, wheretheplaintiff settled for lessthan the settling tortfeasor’ sequitable share, asmeasured
by thejury verdict. See District of Columbia v. Shannon, 696 A.2d 1359, 1368 (D.C. 1997). But
seeMartdlo, 112 U.S. App. D.C. at 132, 300 F.2d at 724 (in caseswhere application of aprorata
credit will yied theplaintiff [essthan thejury verdict, she has no cause to complain because*® by [her]
settlement, the plaintiff has sold one-half of [her] claim for damages’).

®  Although theresult in Berg wasto dlow thefully satisfied plaintiff to receiveawindfal, the
court did not cometo that conclusion, asthe dissent suggests, because such aresult “ispreferabletoa
gmilar windfd|” for the defendant who has been adjudicated to be negligent. Rether, Berg explainsthat
thewindfdl tothe plaintiff isthe result of goplication of the neutra principle announced inMartdllo, by
which the Berg divison was bound, see M.A.P. v. Ryan, 285 A.2d 310 (1971), not mora outrage
because the nonsettling defendant might end up paying lessthanitsfar share. 673 A.2d at 1257 (*“Weare
persuaded, as the Supreme Court was in McDermott, that consistency with established precedent
goplicableto sttlement with joint tortfeasorswe ghsinfavor of goplying Martdlo, not theonesatisaction
rule in Showden, to the unusua facts of thiscase.”) (referring to Showden v. D.C. Trangt Sys,, Inc.,
147 U.S. App. D.C. 204, 454 F.2d 1047 (1971)).
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511 U.S. a 211 n.13).° Noting the principle of equity underlying the contribution doctrine, the United
States Court of Appeals for the District of Columbia Circuit has explained that

[t]hes=ttling party has settled hisshareof the casefor agpecified amount.

That amount may not be increased because his sttlement turns|out] to be

for lessthan aprorata share["] [Therefore, it should not be subject to

reduction through contribution because he has settled for what turnsout

to be greater than a pro rata share.
Rose, 163 U.S. App. D.C. a 250 n.10, 501 F.2d a 810 n.10. We have dso noted acontrary view, at
least in caseswhere gpplication of pro tanto credit would diminate the nonsettling defendant’ sligbility.
SeeBerg, 673 A.2d at 1253-54 n.17 (citing McKenna v. Austin, 77 U.S. App. D.C. 228, 234, 134

F.2d 659, 665 (1943)).

®  The Uniform Contribution Among Tortfeasors Act, adopted by amajority of the states,

prohibitscontribution to asettling tortfeasor from another tortfeasor “whaoselidbility . . . isnot extinguished
by the settlement.” RESTATEMENT (THIRD) OF TORTS: APPORTIONMENT OF LIABILITY 8§ 23, Reporters
Note on Comment h (quoting 8 2(3) of the 1939 version and § 1(d) of the 1955 version of the Uniform
Contribution Among TortfeesorsAct).  Thereportersof the Resatement explain that the dear implication
isthat asattlor can obtain contribution when the settlement extinguishes the lidhility of the other tortfeasor.”

Id. Cf.id. (noting that three states, New Y ork, Texasand Minnesota, do not permit settlorsto obtain
contribution). The Restatement providesthat theliability of the person againg whom contribution is sought
may be extinguished ether by obtaining ardeasein favor of the nonsettior or by satisfying the judgment.
Id. 8 23 cmt. b. Our holding in Berg would appear to preclude the settling tortfeasor’ sright to
contribution under the Restatement's proposal because Berg dictates payment of the nonsettling
tortfeasor’ spro rata shareto the plaintiff, so that settlement would not have defacto extinguished the
nonsettlingtortfeasor’ slidbility toplaintiff. Thenew Restatement provisonrequiringashowing“only thet
the settlement was reasonable,” id. 8 23 cmt. h., also would overturn “the essential prerequisitefor
entitlement to contribution . . . that the parties be joint tortfeasors,” District of Columbia v.
Washington Hosp. Ctr, 722 A.2d 332, 336 (D.C. 1998) (en banc).

" The settlement amount could, of course, beincreased if the nonsettling tortfeasor suesfor
contribution. Itisusud for settlement agreementsto provide, however, thet the plaintiff will indemnify the
settling tortfeasor against such an eventuality. See opinion of the court, ante at note 11. But see
RESTATEMENT, supra note 5, 8 23 cmt. i. (precluding right of contribution against asettling tortfeasor).
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Although thereareargumentsto bemedefor each gpproach, | beievethat ensuring themaximum
findity of settlementsfredy reached by the parties, will proveto bethebest incentiveto settlement.® Inhis
dissent, Judge Schwelb arguesfor adifferent propostion. Theen banc court can condder thedternatives
and decide, in acomprehensive context, the set of rulesthat will better promote the desirable policy of
encouraging fair settlements, without unduly pendizing litigantswho prefer an adjudication of liahility.
Sitting en banc, the court can dowhat theBerg divisonfdt it could not accomplish because of thebinding
precedent set by Martello. Asthe Berg opinion noted,

If Martelowerenat thelaw, recognizing the nonsettling tortfeasor’ sright (et least

when the sattlement islessthen haf theverdict) to apro rata credit, we might look at this

casedifferently. Thereismuch to be said for an across the board pro tanto (without

contribution) rule, coupled with arequired showing of agood faith settlement. Under such

arule, whether the settling defendant isajoint tortfeasor or not, (1) settlement pressureon

dl defendantsisgreet, and (2) aplaintiff, by settling with one defendant and successully

litigating against another, will always be made whole in the amount of the jury’s verdict.

Bound by precedent, however, we are not free to consider overruling our
bifurcated systlem of credit rules under Martdlo and Showden evenif one uniform credit

rule regime would be demonstrably superior.

673 A.2d at 1244.

However thefull court ultimatdy dedidestheseissues, themogt important godl isthet they be settled
in adefinitivemanner sothet litigantshave adear s& of rulesby which to make decisonsin the course of

litigation. | would leaveit tothe parties, in their litigation decisonsand privete agresments, to determine

8 Thegredtest incantiveto sattlement is provided if settlement automatically extinguishes not only
theplaintiff’ sclam, but aso bothjoint tortfeasors' rightsto contribution. Thishasbeen consdered aso
to providearisk of colluson between the plaintiff and the settling tortfeasor, leading to the requirement of
a“faresshearing” on thetermsof the settlement beforeit can be deamed to predude the nonsttior’ sright
of contribution.
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whoisto bear therisk of settling— or not — for anamount that turns out not to be "fair” (from a
particular litigant'sperspective). Thisisnot thegportingtheory of judticethedissent laments whichusudly
can only be so characterized with the benefit of 20/20 hindsight. The redlity isthat the amount of
settlement, ashere, isusudly kept confidentid, and litigants act out of asense of enlightened sdif interest
based on their view of what ajury islikely to do given the evidence presented, not on foolish (and
potentidly very expensive) bets. Short of holding mattersin abeyanceuntil dl theinformationisin, which
| believeisthe greatest disncentive of dl to settlement, thereisno way to ensure mathemdtical fairnessin
an ongoing and sometimes unpredi ctable process during which parties perforce make decisonsbased on
imperfect information. | would resist thetemptation to try to havetherules of contribution operaieasa

judicial deus ex machina to make all things right (by our lights) in the end.

ReID, Associate Judge, concurring: Although | join Judge Ruiz' opinionfor thecourt, | am of
theview that theissuesraised by thismetter should be consdered by theen banc court, after supplementd

briefing.

ScHWELB, Associate Judge, dissenting: In my opinion, The George Washington University
(GWU) should have been permitted tofileitscross-clam. Onthemeits, | believethat GWU isentitled
to contribution from Dr. Bier intheamount of onemillion dollars. Because the mgority holdsotherwise,

| must respectfully dissent.



26

Thefactshavebeenfully set forthinthemgority opinion, and | confinemysdf totheessentids,
Ms Paul sued GWU and Dr. Bier for medicd mapractice. Thetrid judgefound, and dl membersof the
divisonagree, that theinjury aleged to have beeninflicted by GWU cannot reasonably be separated from
theinjury said to have been caused by Dr. Bier. Ms. Paul settled with GWU for two million dollars. Her
caseagang Dr. Bier subsequently went to trid, and thejury awarded her two million dallars. Thetrid
judge held that Dr. Bier wasentitled to apro tanto credit; i.e., acredit of thetwo million dollars paid by
GWU on thejudgment againg Dr. Bier inthesameamount. Asexplained inthemgority opinion, the
judgedenied GWU leaveto cross-dlamfor contribution againgt Dr. Bier, who wasthusrequired to pay

nothing.

Inthetrid court, and again on goped , each of thethree parties to the suit has proposed adifferent
resolution of the parties respectiverightsand ligbilities. Each party hasamillion dollarsat stake, and
unsurprisngly, each hasembraced aplan saving her, it, or himamillion dollars. Inthetablethet follows

| st forth thepractical consequences of each party’ sproposd, i.e., how much each party would receive

or pay:
TOTAL
PROPONENT OF AMOUNT TO BE AMOUNT TO BE AMOUNT TO BE
PLAN PAID TO MS. PAUL PAID BY GWU PAID BY DR. BIER
GWU Dr. Bier

Ms. Paul
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$3,000,000

$2,000,000 $1,000,000
$2,000,000

$1,000,000 $1,000,000
$2,000,000

$2,000,000 -0-

Thetrial judge’ s rulings had the effect of approving the plan proposed by Dr. Bier.

Ms Paul gpped shecauss, if thejudge sorder isaffirmed, shewill receiveonly twomilliondollars
rather than thethree million to which shecdamsto beentitied. GWU aso gopeds for it hopes ultimately
to haveto contributeonly onemillion dollars, and not twicethat amount asrequired under thetrid judge' s
digoogtion. Discerning no mischief inaresolution that freeshim from any liability a dl, Dr. Bier urgesthis

court to affirm the judgment.

Thiscaseissomewhat unusud in that theissues presented are entirdly equitablein nature. There
Isno gatute or ruleof court dictating theresult. Onthequestionsthat | consder most important, thereis
no binding precedent in thisjurisdiction. Ingenerd, as Chief Justice Burger haswritten, “[o]ur duty, to
paraphrase Mr. Justice Holmesin aconversation with Judge L earned Hand, isnot to do justice but to
apply thelaw and hopethat justiceisdone.” Bifulco v. United States, 447 U.S. 381, 402 (1980)

(concurring opinion) (citing The Spirit of Liberty: Papersand Addresses of Learned Hand 306-
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07 (Dillard ed. 1960)). Inthiscase, however, we arefree, without any unwiseresort to judicid activiam,
to fashion the most equitable resolution of theissuesof law and legd palicy that have been presented to

us.!

Ms Paul suffered an undivided injury which thejury assessed a@ twomillion dollars. Dr. Bier was
found negligent. GWU hasnow described itsdlf asajoint tortfeasor and thusadmits, for present purposes,
thet it too was negligent. Logicdly, it ssemsto methat the mogt equitable solution isfor Ms. Paul to recaive
two milliondallars, with Dr. Bier and GWU paying her onemillion eech. Thisdigpostion compensatesMs.
Paul fully for her injury, unjustly enriches no one, and dividesliability equaly between the two negligent
defendants? Inmy opinion, theprincipa questioniswhether thereareoverriding relianceinterestsor
reasonsin law or policy for rgecting thiscommon-senseresult. Asl show below, thereare no such

overriding reasons.

1 Inmy opinion, theseissuesarebasicaly legd in nature, and we should review thetrid judge' s
rulingsdenovo. Dr. Bier'sclam that herelied to his detriment on certain authorities, see Part IV B,
infra, could theoretically raiseissuesof fact. | believe, however, for reasonsstated below, that thisclaim
falls as a matter of law.

2 TheDidtrict of Columbiaisnot acomparative negligencejuristiction. If it isdecided that both
GWU and Dr. Bier must contribute to making Ms. Paul whole, thereis no reason to require one of the
defendants to pay more than the other must pay.
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| firgt address briefly, Ms Paul’sdaim that she should recaive three million dollars rather then two

million.

Theteaching of Berg v. Footer, 673 A.2d 1244, 1248-49 (D.C. 1996), and of the authorities
onwhichthecourt in Berg rdied, isthat, for somewhat arcane reasons, anon-settling defendant recaives
pro rata credit if the settling defendant isajoint tortfeasor, but pro tanto credit if the settling defendant
isnat ajoint tortfeasor. Thedetermingtion that aparty isajoint tortfeasor can be effected by adjudication

or by stipulation. Id. at 1251. Moreover,

whenever the plaintiff settles with ajoint tortfeasor, the nonsettling
defendant shall receive apro rata credit under Martello [v. Hawley,
112 U.S. App. D.C. 129, 300 F.2d 721 (1962)], reflecting the
defendant’ s equitableright to contribution and no more, even whenthe
plaintiff’ srecovery fromall defendantswill exceed the amount of the
verdict and thus violate the one satisfaction rule.

Id. at 1245.

In the present case, there has been no ruling by the court that GWU was ajoint tortfeasor, and
therehaslikewisebeen noforma stipulationtothat effect. Ms. Paul has, however, dleged that GWU was
ajoint tortfeasor. Notwithganding itsprior denids of mdpractice, GWU now assarts, for purposesof its
cross-clam, that it should betrested asatortfeasor. Ms. Paul having suffered asingleindivisbleinjury,

it followsthat if GWU wasatortfeasor a dl, then it wasajoint tortfeasor. Under these circumstances,
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| believethat wehave herethe subgtantia equivaent of adtipulation of joint tortfeasorship. If both affected
parties assert the same proposition to betrue, thefact that thisassertion isnot contained in aformal
dipulation seemsirrdlevant; tohold otherwisewoul d exat form over substanceto an unacceptabledegree®
| therefore conclude that under Berg, asbetween Ms. Paul and Dr. Bier, Ms. Paul should prevail. Berg,
asgppliedtothiscase, holdsthat amillion dollar windfdl for Ms. Paul, theinjured party, ispreferableto
agmilar windfdl for Dr. Bier, who has been adjudicated to have been negligent, and who, remarkably, is

asking that he be excused from paying anything at all.

But Berg did not decide whether, if someonein Dr. Bier’ sposition isrequired to contributea
million dollars as his pro rata share, the beneficiary should be the plaintiff or the settling defendant.
Indeed, that casedid not involveany dam by the settling defendant. Berg authorizesanarrow departure
fromthe“onesatisfactionrule’ to ensurethat the non-settling tortfeasor does not recelve an undeserved

windfal. Berg should not be read asmaking any grester inroad than that on the* one satisfaction rule.”

Inmy opinion, the reasonsin Berg for providing the plaintiff with compensation in excessof his
or her damages do not gpply here. 1 know of no basisinlaw or policy for avarding Ms. Paul an extra

million dollarsjust to ensurethat GWU paysthe entireamount for whichiit settled. Accordingly, | would

® | seeno relevance to the fact that Dr. Bier has not stipulated to anything.
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apply the“ one satisfaction” principleand limit Ms. Paul’ srecovery to two million dallars, whichisthe

amount at which the jury fixed the compensable value of her injury.

Theregppear to betwo possible theories upon which GWU might be deniedrecovery vis-avis
Dr. Bier. Thefirst isthat a settling defendant has no right to seek contribution from a non-settling
defendant. Thesecond isthat, evenif the settling defendant has such aright, GWU waved it in this case
by seeking rdief too late. My colleaguesin the mgority deny relief on the basis of the second theory. In
her concurring opinion, Judge Ruiz urgesthat this court dso adopt thefird theory. | disagreewith both of

these theories.

A. The settling defendant’ s right to contribution.

“Mod jurisdictions bar the settling defendant from seeking contribution if it settlesfor more than
its proportionate share of the damages.” Berg, supra, 673 A.2d & 1253 n.17 (citing McDermott, Inc.
v. AmClyde and River Don Cadtings, Ltd., 511 U.S. 202, 211 n.13 (1994)). Thereisno dispostive
caselaw inthisjurisdiction, however, and thequestion remainsanopenone. Id. a 1254 & n.17. Judge
(later Justice) Rutledge, writing for the courtin McKennav. Austin, 77 U.S. App. D.C. 228, 234, 134

F.2d 659, 665 (1943), was of the opinion that
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[b]y sattling with theinjured person [adefendant] does not surrender his
[or her] right of contribution[,] and the settlement should nat givethe other
wrongdoer an advantage. Consequently he[or she] should recover from
the latter the amount necessary to equalize the payments.

Accord, Early Sttlersins. Co. v. Schweid, 221 A.2d 920, 922 (D.C. 1966) (permitting settling
defendant to sue for contribution or indemnification); Taylor v. Tellez, 610 A.2d 252, 253-55 (D.C.
1992) (same); but cf. Rose v. Associated Anesthesiologists, 163 U.S. App. D.C. 246, 250, 501
F.2d 806, 810 (1974) (Leventhd, J.) (rgecting McKenna and stating that settling defendants* cannot
equitably ings onacontinuinginvolvement inthelitigationfor the purposeof invoking contributiontolessen
their payment when they have no exposureto anincreasein payment if contribution should be sought from

them”).*

Anissuetha findsdiginguished jurigslike Jugtice Rutledge and Judge L eventhd taking opposing
postionsisobvioudy adifficult one, and may warrant congderation by the en banc court. Pending such

consideration, however, | believe that GWU has the better of the argument.

“Voluntary settlement of civil controversesisin highjudicia favor.” Auterav. Robinson, 136

U.S. App. D.C. 216, 218, 419 F.2d 1197, 1199 (1969); see also McDermott, supra, 511 U.S. at

* The precise question presented here doesnot appear to have been squardly raised in either
Early Settlersor Taylor. The statement on theissuein McKennawas not apart of the holding. Rose
was decided after M.A.P. v. Ryan, 285 A.2d 710 (D.C. 1971), and isnot binding on thiscourt. See
Berg, supra, 673 A.2d at 1253 n.17.
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211. | agreewith GWU'’ scontention that arule permitting the settling defendant to seek contribution
would promote the policy favoring voluntary settlement. In the absence of aright to contribution, a
defendant islikely to berductant to bethefirg to settlefor fear thet, if he doesso, hewill ultimatdy have
to pay adisproportionate share(or, asin thiscase, the entirety) of thejudgment. Moreover, once one
defendant has settled with the plaintiff, the remaining defendants will have lessincentive to negotiate, for
they will know thet they can expect afreeride (by virtue of their pro tanto credit) to the extent thet the

verdict does not exceed the amount paid by the settling defendant.

Contrary to the court inRose, 163 U.S. App. D.C. a 250, 501 F.2d at 810, | do not believethat
aparty in GWU’ s position should be denied contribution because it has“no exposureto anincreasein
payment if contribution should be sought from[it].” GWU’ sargument onthispointispersuasive, and |

guote from it at some length:

... [A]ny sattlement [by the settling defendant] for morethen haf of an
eventud verdict will unjustly enrich the defendant who stubbornly went to
trial and wasfound liable. Equity dictatesthat a settling defendant be
permitted to suefor contribution in order to equalize the burden ondl
defendants.

Sgnificantly, such asuit would not disadvantagethe non-settling
defendant inany cognizableway. Under no drcumdanceswouldthenon-
ettling defendant berequired to pay any morethan theamount for which
he was adjudged fully lidble at trid. Infact, asin this case, when the
verdict it lessthan twice the amount of the settlement, an award of
contribution would reguire the non-settling defendant to pay no morethan
half of any trid verdict. A defendant who haslog dt] trid should have
no cause to complain about this result.
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In sum, a regime that seeks to promote settlements is
fundamentally flawed if it denies contribution to a settling defendant.
Ingtead, under awd|-designed system, every defendant should know thet
if he settleshe will be protected againgt therisk of owing morethan the
Settlement amount, and he can recover some of the settlement amount in
contribution if hisco-defendant indstson going totrid and loses (andif the
verdict islessthan twicethe settlement). Such aregimewould crestea
sutary incentiveto sttle, rather than theincentiveto dday settlement that
the Superior Court’s rule engenders.

(Emphasisin original.)

B. Waiver.

Themgority holdsthat “evenif GWU isajoint tortfeasor with aright to contribution, thetria court
did not abuseitsdiscretionin disdlowing the aross-dlaim on theground that GWU' sfallureto timdy assart
itsright to contribution wasprgudicid to Dr. Bier. ..." Inother words, my colleaguesare of theopinion
that GWU waived itsright to adetermination, on the merits, regarding whether it should contribute one
million dollars or two million as compensation for Ms. Paul. If the mgority isright, thenthiswasa

remarkably expensive waiver. In any event, | do not agree with the mgjority’s anaysis.

A contributiondamaccruesonly uponthe* digproportionatedischarge of the common obligation
by one of the common obligors.” Bair v. Bryant, 96 A.2d 508, 510 (D.C. 1953). GWU arguesthat
itsclamagang Dr. Bier “did not accrue until the Superior Court awarded Dr. Bier acredit aganst the

jury’sverdict, thus rendering GWU'’ s payment disproportionate.” | agree.
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Inthisjurisdiction, cross-claims between defendants are governed by Super. Ct. Civ. R. 13(g),
which permitsthefiling of across-dam againgt aco-party who*isor may beliadbletothecross-damant.”
Rule13(g), likeitsfedera counterpart, see Fogd v. United Gas Improvement Co., 32 F.R.D. 202,
203 (E.D. Pa. 1963), imposes no limitation on thetimewhen across-dam mus befiled. “The decison
whether toalow across-clamthat meetsthetest of subdivision (g) isamaiter of judicid discretion.” 6
C.WRIGHT, A. MILLER, & M. KANE, FEDERAL PRACTICE AND PROCEDURE § 1431, at 242 (1990)
(heranafter WRIGHT, MILLER& KANE). “[I]n theabsence of ashowing of injugticeto someoneor adday
of thetrid, no arbitrary time limitation without an expressrule of court will beimposed.” 1d. (quoting
Fogel, supra, 32 F.R.D. at 203).

According tothe mgority, GWU’ s“right of contribution, assuming that settling defendantshave
such aright, would have become enforcegbl e at thetime, whilethelitigation againg Dr. Bier wasdtill in
progress, when it entered into the settlement agreement to pay [Ms] Paul.” But a thetimethat GWU
settledwiththeplaintiff, it could havehed noideawheat theresult of Ms. Paul’ ssuit againgt Dr. Bier would
be. If theverdict had beenfor, say, ten million dollars, then GWU obvioudy would have had no bassfor
seeking contribution. Thus, a thetimethecourt says GWU wasobliged tofileitscross-clam, GWU's
right to recovery would have been completely speculative. Inmy opinion, itiscontrary to common sense
torequireaparty tofileacross-dam when that party knowsthat, depending on future devel opments, the

cross-claim will have no merit whatsoever.®

®> Tobesurg, “across-damneed not bemature a thetimethecross-daimisoriginaly asserted.”

Glaziers and Glassworkers Union Local 252 Annuity Fund v. Newbridge Secs,, Inc., 823 F.

Supp. 1188, 1190 (E.D. Pa. 1993) (citing 6 WRIGHT, MILLER & KANE, supra, § 1431). Glazers
(continued...)
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Moreover, on thefacts here presented, the consequencesimposed by themgjority are quite
draconian. Therewasno law inthisjurisdiction, and themgority hascited none, declaring unequivocaly
(or & dl) that such across-clam must befiled in advance of aparty’ sascertainment of the extent of the
other defendant’ sligbility. “Equity abhorsforfatures. . . [and] so, indeed, doesthelaw.” Association
of Am. RRs. v. Connerton, 723 A.2d 858, 862 (D.C. 1999) (citationsomitted). It strikesmeasquite
unreasonable to hold that, by failing to file a pleading at atime when the sine qua non of aright to
recovery had not yet been established, GWU effected aninvoluntary forfeiture of itsright to amerits

determination of such a significant claim.

Thisispaticularly truesnce, inmy judgment, Dr. Bier hasfaled to makeevenacolorableshowing
of detrimentd relianceor prejudice. According tothemgority, Dr. Bier was prgjudiced because“[t]he
manner of defenseand trid Strategy may bedifferent . . . inlight of adam for contribution by an dleged
joint tortfeasor.” But in the preceding sentence, the mgority “ recognize g that anonsettling defendant does
not need the spur of aclaim for contribution to defend itself against aplaintiff’sclaim of ligbility.”
Moreover, themgority’ sandyssassumesitsconclusion, for a thetime Dr. Bier was preparing his case,
therewasno authority inthisjurisdiction (or, sofar asl anaware, inany other) holding thet acrossdam

could not befiled after the determination of thenonsettling defendant’ sliability. Dr. Bier and hisattorneys

® (...continued)
arguably sandsfor the proposition that GWU had theright tofileacross-dlam beforethedigpostion of
Ms. Paul’sclamagaing Dr. Bier, because Dr. Bier wasthen aparty who “may beligbleto GWU,” as
specifiedin Rule 13(g). That GWU had theright to act earlier, however, does not mean that itsfiling of
across-clam éafter Dr. Bier'sligbility to Ms Paul was adjudicated was untimdy. Asnoted inWRIGHT,
MILLER & KANE, supra, no time limit is set forth in Rule 13 (g), and equitable principles control.



37

therefore could not haverelied, to their detriment or otherwise, on any such authority, nor could they
reasonably haveassumed that no cross-daimwould befiled at alater date. Seedsodiscussona pp[12]-

[13], infra.®

Infact, the only prgudice Dr. Bier damstha hewould suffer if GWU weredlowed tofileits
proposed cross-damisthedenid of areward for hisattorney’ saleged “ sratiegic decison” regarding how
he should proceed inthe case Dr. Bier assartsin hisbrief thet after GWU sattled with Ms. Paul, hemade
arisky tactica choice, presumably through counsd, not to file across-clam against GWU because he
bdieved that the verdict againgt him would not exceed twice the settlement. According to Dr. Bier, hewas
“betting” that hewould be awarded apro tanto credit, and that this credit would be more advantageous
to himthan the pro rata credit that he would havereceived if he had filed across-claim and secured an
adjudication that GWU wasajoint tortfeasor. Atord argument, Dr. Bier’ sattorney stated that “we bet

[the verdict] wouldn’t be more than two million dollars.”

GWU describesDr. Bier’ sargument as* degply misguided.” | agree. Firg, thiskind of “srategic
prejudice’ and“ betting” ought to haveno placeinthe contributioninquiry. Contributionisnot a“gameof
chance’ in which the savviest prognosticator gets off free. “Theprincipa purposesof contribution are

fairnesstojoint tortfeasors (by distributing the plaintiff’ slosses equitably among al wrongdoers) and

® During ord argument, Dr. Bier’ satorney was questioned intensively asto what authoritieshe
clamedto haverelied upon for this propogtion and other related ones. Counsd wasunableto provide
ameaningful response to these questions simply because there were no such authorities.
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deterrence (by ensuring thet dl partiesrespongblefor theinjurieswill sharein the cost of the offending
conduct).” Hall v. George A. Fuller Co., 621 A.2d 848, 850 n.3 (D.C. 1993) (citing Cooper
Sevedoring Co. v. FritzKopke, Inc., 417 U.S. 106, 111 (1974)). A tortfeasor hasno right to force
aninequitableoutcomebecausehe deverly” devised adrategy whichreduced hisliability to zero. Dr.
Bier assarts, in effect, that hisinterestin regping the rewards of apurported “bet” on the result of this
litigation should prevall over the equitableand just gpportionment of lidhility for theplaintiff’ slosses. Inmy
opinion, such acontention—asort of extreme gpplication of the“ sporting contest” theory of litigation—

Is insupportable and unjust and ought not to be adopted by this court.

Moreover, Dr. Bier’ sargument depends on afase premise. It is predicated upon hisaleged
reliance on the proposition that GWU, asasettling defendant, could not recover contribution againgt him.”
But this proposition was not settled law at thetime, and isnot settled law today. Indeed, the question
whether asaitling defendant may olotain contribution againg anon-settling defendant wasexplidtly |eft open
inBerg, supra, 673 A.2d at 1254 n.17. Accordingly, an award of contribution would not upset any
reasonable expectation on Dr. Bier' s part based on existing law, and it thereforewould not pregjudice

Dr. Bier’s asserted right to be rewarded for his attorney’ s “ strategic” decision-making.

’ Aswe have noted, see p.[11], supra, Dr. Bier’s position also assumed, without basisin
authority, that GWU would not be permitted to fileacross-dlam after the completion of thetrid between
Ms. Paul and Dr. Bier.
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For the foregoing reasons, | respectfully dissent





