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Opinion for the court by Chief Judge WAGER

Di ssenting opinion by Associate Judge Ruz at p. 20.

Bef ore WAa\er, Chief Judge, and Ruz * Associate Judge, and Kery, Senior
Judge.

WAGNER, Chi ef Judge: Appellant, Robert V. Davis, was convicted of second
degree mnmurder while armed and rel ated weapons offenses in connection with the

death of Benjanmin Holley.* He argues for reversal on the principal ground that

Former Associate Judge Ferren was a nenber of the division that heard
oral argunent in this case. After his departure fromthe court, Associate Judge
Rui z was selected by lot to replace him

! Davis was indicted for first degree nurder while armed (preneditated)

(D.C. Code 8§ 22-2401, -3203 (1996 Repl.)). He was
convicted of the lesser included offense of second degree nurder while arned
(D.C. Code 88 22-2403, -3203), as well as one count of possession of a firearm
during a crinme of violence or dangerous offense (PFCV) (D.C. Code § 22-3204 (b));
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the trial court erred in admitting his videotaped confession. Specifically, he
contends that his videotaped confession, although given after an inforned waiver
of his privilege against self-incrimnation, was inadm ssible because the police
del i berately failed to administer Mranda warnings in obtaining from him an
earlier custodial, incrimnating statenent.? The trial court found that the
first statement was not coerced, but voluntarily given and that Davis
voluntarily, knowingly and intelligently waived his Mranda rights before naking
t he subsequent statenents. In Oregon v. Elstad, 470 U S. 298 (1985), the Suprene
Court held that an accused's voluntary post-Mranda statement is admni ssible,

notwi thstanding that the police obtained from him a pre-Mranda statenent,

provi ded that the unwarned statenent was not coerced. 470 U S. at 318. W find
no clear error in the trial court's factual findings, and its ruling is
consistent with the holding in Elstad. Qur independent review of the record
leads us to conclude, under the totality of the circunstances, that Davis'

unwar ned statenments were voluntary. See MIller v. Fenton, 474 U S. 104, 113
(1985). Finding no grounds for reversal based upon Davis' other clainms of
i mproper excl usion of evidence and failure to instruct on voluntary mansl aughter,

we affirm

| . The Suppression Hearing

A. The Evidence

}(...continued)
carrying a pistol without a license (CPW) (D.C. Code § 22-3204 (a)); and
possessi on of a prohibited weapon (PPW (rmachine gun) (D.C. Code § 22-3214 (a)).

2 Mranda v. Arizona, 384 U S. 436 (1966).
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Benjamin Holley was shot and killed on Novermber 25, 1994, in the 5100
bl ock of Astor Place, S.E., Washington, D.C. According to the evidence at the
suppression hearing, Davis was arrested for the crime at about 4:00 p.m on
January 14, 1995, pursuant to an arrest warrant. Davis testified that he was
taken to an office at the Police Departnent between fifteen to thirty mnutes
after he was stopped. Detective Gegory Sullivan, who had been investigating the
case, arrived at the homicide office about 5:00 p.m Sullivan and his partner,
Detective Benjanin Collins, first spoke with Davis there about 5:30 p.m and
i nformed him he was under arrest for the nmurder of Benjamin Holley in the 5100
bl ock of Astor Pl ace. The detectives left the room for fifteen to twenty
m nutes to prepare paperwork, and they observed Davis through a video nonitor
during that tinme. Detective Sullivan testified that he knew that Davis had not
been given his Mranda warnings, but he nmade the decision not to read themto him
when he returned to the interview room Wen the detectives returned to the room
around 6:00 p.m, the detectives told Davis that they had |earned that he and
Angel a Daniels (Peanut) shot Holley and that the police had recovered the weapons
used. Detective Sullivan told Davis that he could get thirty-five years to life
for the offense. About 6:20 p.m, the detectives told Davis that they had

spoken to "Peanut," which was not true, and that they "understood that Peanut had

the nine mllimeter and that M. Davis had the AK. " Davis blurted out that
"Peanut had the AK, | had the nine." Shortly thereafter, Davis asked Detective
Sullivan to leave the room and Sullivan conpli ed. Davis testified that the

reason he asked Sullivan to | eave the roomwas because Sullivan seened aggravat ed
with his answers, and he did not like Sullivan's hostile attitude, although

Sul l'i van sai d not hi ng.
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After Detective Sullivan left the room Detective Collins interviewed Davis

until about 6:45 p.m, and Detective Sullivan observed themon the video nonitor.
Davis told Detective Collins that he had shot Holley with the nine mllinmeter
weapon and that Daniels shot Holley with the AK-47. At one point, Davis said
that he knew that this day was conming. Sonetine after admitting his invol venent
in the nmurder, Davis nentioned that he had a sister who was a police officer.
Collins said that he knew her and had a "pretty close working rel ationship" with
her. After Davis nmade the incul patory adm ssions, Detective Collins told him
that this day would change his |life and that he should "stand up and be a man and

accept whatever cones down the road."

About twenty-five minutes later, at about 7:00 p.m, Detective Collins
advi sed Davis of his Mranda rights, and Davis signed a PD 47 rights card
i ndicating that he wanted to waive his rights. Davis gave a vi deot aped st at enent
at 7:11 p.m At the beginning of the videotape, Davis confirmed the rights that
Detective Collins had read to him Davi s al so acknow edged that he had wai ved
these rights in witing on the back of the rights card where he signed his

signature.® Davis then gave substantially the sane statenents that he had made

3 Davis acknow edged that the detective had read himthe following fromthe
PD- 47 warning of rights card:

You are under arrest. Before | ask you any
questions you nust understand what your rights are. You
have the right to remain silent. You are not required

to say anything to us at any tine or to answer any
qgquestions. Anything you say can be used against you in
court.

You have a right to talk to a |lawer for advice
before any questions . . . before |I question you, and to
have himw th you during questioning.
(continued...)
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previously. After the taped statenent, Davis tel ephoned his sister and told her
that he shot soneone.* The videotape of the statenent was played for the court

during the suppression hearing.?®

During the time that Davis was in the interview room he was seated in a
chair with his left arm handcuffed to a bolt which was affixed to the floor.
Sullivan testified that they nade no threats or prom ses to Davis and that Davis
was not reluctant to talk. Sullivan said that they did not becone angry at
Davis, express disgust or engage in any different role playing (e.g., good
cop/ bad cop) for purposes of the interrogation. The detectives did not take
their weapons into the interview room Detective Sullivan said that Davis
requested cigarettes and a drink before 6:30 p.m, and they provided both.
Sullivan also testified that Davis did not appear to be unconfortable or under

the influence of drugs or other intoxicants during the interview

3(...continued)

If you cannot afford a |lawer and want one, a
lawer will be provided for you. If you want to answer
guestions now wi thout a |lawer present, you will still
have the right to stop answering at any tine. You also
have the right to stop answering at any tinme until you
talk to a | awer.

4 At the suppression hearing, Detective Sullivan recounted Davis'
conversation with his sister as foll ows:

He told her he was under arrest and said he -it was for

murder and then he said, | didit,
G na, | shot somebody. | didit. | pulled the trigger, but I didn't kill him

> A transcript was provided, but it was not adnitted into evidence.
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Davis testified that he was eighteen years old at the tinme of his arrest
in this case and went to the tenth grade, although he did not conplete the grade.
He acknow edged arrests while a juvenile for unauthorized use of a notor vehicle
and sinple assault and a traffic arrest four days before his arrest in this case.
However, Davis could not recall whether he had ever been advised of his Mranda
rights. Consistent with the detectives' testinony, Davis admitted that the
detectives did not threaten himor nmake himany prom ses. He also testified that
he did not believe the detectives had spoken to Peanut, as they said, because the
detective showed him a paper purporting to show that Peanut had been | ocked up
three days earlier, and Davis had seen Peanut just two days ago. Davis stated
that he thought that he had tel ephoned his sister before he filled out the rights
card. He adnmitted that he told her that he had been arrested for nurder and that

“there is no use in not talking, | already talked to himand I did it."

B. The Trial Court's Ruling

The trial court found that Davis' pre-Mranda statenent was rmade
voluntarily and w thout coercion and that Davis' second statenent was preceded
by full Mranda warnings of rights, which Davis know ngly, voluntarily and
intelligently waived. In reaching the voluntariness determ nation, the trial
court considered the totality of the circunstances. Specifically, the court took
into account: (1) Davis' age, prior arrests, and the absence of any police
prom ses, threats, mstreatnent or the display of weapons; (2) that Davis was not

under the influence of drugs or alcohol, confused or upset; (3) that he answered
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questions directly and appeared to understand what was transpiring;® (4) that
whil e unconfortabl e, Davis appeared to be in no pain, and handcuffing was routine
procedure in a nurder case; and (5) that the detectives' fal sehood about the gun
was designed to elicit a truthful statement, not an untruthful one. Assum ng

wi t hout deciding, that Detective Sullivan was annoyed by Davis' responses and
told himthat they would be there all day, the trial court found "that this had
very little inpact upon [Davis'] decision to provide infornmation to the police."
The court found that the circunmstances showed that Davis was not conpelled to
talk, and it appeared, therefore, that he had acted out of noral conpul sion.
Havi ng found the pre-Mranda statenent to be voluntary, the court determn ned that
the post-Mranda videotaped statenment was admi ssible under Elstad, supra. The
court also found that Davis nade the statement to his sister after Mranda

war ni ngs, and therefore, ruled it adm ssible.

I1. Analysis

Davis argues that the trial court erred in ruling that the post-Mranda
vi deot aped st atenent was adm ssi bl e under Elstad, supra. He advances two reasons
for the trial court's error, specifically that: (1) contrary to the court's
findings, the statenment was not voluntary; and (2) Elstad is inapplicable where
the police deliberately decide to forego Mranda warnings wuntil after

i nterrogation which results in a confession.

In El stad, supra, the Supreme Court held that the accused's pre-Mranda

¢ The trial court viewed the videotaped statenent.
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statement does not necessarily render inadm ssible a subsequent staterment made
after Mranda warnings. Elstad, 470 U S. at 314; Cowan v. United States, 547
A.2d 1011, 1015 (D.C. 1988). VWhere the police question a suspect wthout
adm ni stering the required Mranda warnings of rights, there is a presunption of
conpul sion, rendering the statenent excludable from evidence in the governnment's
case in chief, even if otherwi se voluntary in the context of the Fifth Amendnent.
El stad, 470 U. S. at 307. "Despite the fact that patently voluntary statenents
taken in violation of Mranda nmust be excluded fromthe prosecution's case, the
presunption of coercion does not bar their use for inpeachnment purposes on cross-

exam nation." 1d. (citing Harris v. New York, 401 U S. 222 (1971)).

Under El stad, supra, a voluntary statenment given after Mranda warnings is
admi ssible even if the accused has given a prior unwarned statenment, provided
such prior statenment was not coerced. 470 U S. at 318; United States v. Gale,
293 U.S. App. D.C 218, 223, 952 F.2d 1412, 1417 (1992). The focus of the
adm ssibility determnation is whether the second statenent was in fact
voluntary. Elstad, 470 U.S. at 318. The Suprene Court explained further that

[i]t is an unwarranted extension of Mranda to hold that
a sinple failure to admi ni st er the warnings,

unacconpanied by any actual coercion or ot her
circunstances calculated to undermne the suspect's
ability to exercise his free wll, so taints the

i nvestigatory process that a subsequent voluntary and
informed waiver is ineffective for sonme indeterm nate
peri od. Though Mranda requires that the unwarned
adm ssion nmust be suppressed, the adnmissibility of any
subsequent statement should turn in these circunstances
solely on whether it is knowi ngly and voluntarily nade.

Id. at 309.



A. Vol untariness

Davis argues that the totality of the circunstances, including particularly
the manipulative tactics of the police and their deliberate failure to apprise
himof his Mranda rights, denonstrate that his statenents were involuntary. It
is also Davis' position that the police questioning should be viewed as one
continuous interrogation, although he clains that the coercion occurred before,
rather than after, the Mranda warni ngs. Put another way, Davis does not contend
that "additional coercion occurred during the waiver of the Mranda rights or

during the videotaped statenent."”

The burden is on the governnment to prove that the statenents of the accused
were voluntarily given w thout police coercion. Martin v. United States, 567
A . 2d 896, 907 (D.C. 1989) (citing Lego v. Twoney, 404 U.S. 477 (1972)) (other
citation omtted). Setting aside for a noment Davis' contention that there was
a single interrogation, a review of the record supports the trial court's
determination that Davis' initial statenment was voluntary and not the result of
threats, pronmises or coercion. See Elstad, supra, 470 U S. at 305. Generally,
the factors for consideration in determning voluntariness include the
ci rcunst ances surrounding the questioning, the accused' s age, education, and
prior experiences with the law, his physical and nental condition at the tine the
statenent was nade, other factors showing coercion or trickery, and the del ay
bet ween the suspect's arrest and the confession. Beasley v. United States, 512
A.2d 1007, 1013 (D.C. 1986), cert. denied, 482 U S. 907 (1987) (citations

omtted). On appeal, deference must be given to the trial court's findings of
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fact, however, review of the trial court's |egal conclusions is de novo. Hicks
v. United States, 705 A 2d 636, 639 (D.C. 1997) (citations omtted); Byrd v.
United States, 618 A 2d 596, 599 (D.C. 1992) (whether appellant's confession was
voluntary is a question of law that requires independent appellate review)

(citing MIler v. Fenton, supra, 474 U S. at 106).

In this case, the trial court considered all of these factors and made
factual findings, based on evidence in the record, which support its concl usion
that the initial inculpatory statenent was uncoerced and voluntary. Davis, an
ei ghteen year old with an education to the tenth grade, had been arrested on
three prior occasions; he was not under the influence of alcohol or drugs and in
no pai n or unusual disconfort under the circunstances. The court found that the
detectives did not engage in coercive tactics or conduct which overbore Davis
free will. See Rogers v. Richnond, 365 U S. 534, 544 (1961). Specifically, they
made no threats or promses and conplied with his request for Sullivan to |eave
the room for cigarettes and a drink, and later to nake a tel ephone call. The

testi nony of the detectives supports the trial court's findings in this regard.

Davis contends that the detectives' use of psychologically manipulative
tactics, along with their failure to apprise himof his rights initially, anong
other factors, resulted in an involuntary statenment. He points out that the
detective told him a deliberate falsehood about his role in the offense,
specifically, that Peanut had informed the detectives that Davis had the AK-47
"Confessions generally are not vitiated when they are obtained by deception or
trickery, as long as the neans enployed are not cal culated to produce an untrue

statenent." Inre D.A S, 391 A 2d 255, 258 (D.C. 1978); accord, Beasley, supra
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512 A .2d at 1015-16. The trial court found specifically, and we agree, that this
particul ar statement was directed toward eliciting a true statenment, not a fal se
one. Mdreover, Davis testified that he did not believe the detectives' account
about Peanut because it was inconsistent with Davis' own first-hand know edge
about Peanut's whereabouts. Under the circunstances, the deception enployed by
the detectives was insufficient to render the trial <court's finding of

vol untari ness erroneous.

Davis places great reliance on a statement which he attributes to Sullivan
to the effect that they would be there all day if he did not cooperate. Sullivan
deni ed maki ng any such statenent. The trial court did not resolve this conflict
in the testinony, but assum ng arguendo that Davis was correct on this point, the
court determned, taking into account Davis' demeanor, that this statement did
not inpress Davis or inpact on his decision to provide a statenent. Davi s’
actions toward Sullivan, whom he asked to |eave the room at one point, |ends

support to this concl usion.

B. Applicability of Elstad

Davis argues that Elstad does not apply in this case because the police
intentionally failed to advise him of his Mranda rights before the initial
confession. Conceding that this factor standing alone is not dispositive, Davis
contends that where conbined with the fact that his confession was obtained
during extended, custodial interrogation, Mranda's exclusionary rule should
apply. Cdting Justice Stevens dissenting opinion in Elstad, he contends that the

case inplies that there are sone circunmstances which a subsequent waiver of
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Mranda will not cure.’

Davis relies primarily on the Eighth Circuit's opinion in United States v.
Carter, 884 F.2d 368 (8th GCir. 1989). In Carter, the court wupheld the
suppression of the defendant's post-Mranda confession where it cane "al npst
directly on the heels of the first [unwarned confession]."” 1d. at 373. Posta
i nspectors interrogated Carter for approximately fifty-five mnutes about the
di sappearance of Canadi an noney, and with Carter's consent, searched his wall et
and found narked noney and a check which the inspectors had placed in a nail
tray. 884 F.2d at 369. The inspectors confronted Carter wth these
circunstances, and he in turn nmade incrinminating statenents. 1d. Only then did
the inspectors advise Carter of his rights under Mranda before he provided a
written statenent confessing his guilt. I d. In upholding the trial court's
suppression order, the court concluded that the oral and witten confessions were
a part of one continuous process and that the Elstad rule did not pernmit "this

sort of end run around Mranda." |Id. at 373.

Davis contends that, like Carter, he was subjected to one continuous period

of custodial interrogation during which he was not inforned of his rights unti

" Davis refers to the follow ng statement from Justice Stevens' dissenting
opi ni on:

| am persuaded that the Court intends its holding to
apply only to a narrow category of cases in which the
initial questioning of the suspect was nade in a totally
uncoercive setting and in which the first confession
obvi ously had no influence on the second.

El stad, supra, 470 U.S. at 364.
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he had confessed to the crine. Here, both detectives left Davis alone for a
fifteen mnute period after his initial statenent before admnistering Mranda
warnings, and his videotaped statenment was nade another eleven mnutes
thereafter. Thus, unlike Carter, supra, sone twenty-six mnutes el apsed between
the end of Davis' initial statenent and the subsequent one.® In Elstad, supra,
the tinme separation between the initial unwarned statenment and the subsequent one
given after Mranda warni ngs was approxi mately one hour. The Elstad holding did
not turn on the tine frane between the two confessions. Rather, Elstad seens to

eschew rigid rules based upon such a factor. |In that regard, the Suprene Court

st at ed:

A handful of courts have, however, applied our
precedents relating to confessions obtained under
coercive circunstances to situations involving wholly
voluntary adm ssions, requiring a passage of tinme or
break in events before a second, fully warned st atenent
can be deened voluntary. Far fromestablishing a rigid
rule, we direct courts to avoid one; there is no warrant
for presum ng coercive effect where the suspect's
initial inculpatory statenent, though technically in
violation of Mranda, was voluntary. The rel evant
inquiry is whether, in fact, the second statenment was
al so voluntarily made. As in any such inquiry, the
finder of fact nust exam ne t he surroundi ng
circunstances and the entire course of police conduct
with respect to the suspect in evaluating the
voluntariness of his statenents. The fact that a
suspect chooses to speak after being inforned of his
rights is, of course, highly probative.

El stad, 470 U. S. at 317-18 (footnote omtted) (enphasis added). Thus, we are not
persuaded by Carter, supra, to hold, particularly on the facts of this case, that

what occurred here was one continuous interrogation requiring suppression of the

8 The tinme between the comrencenent of Davis' initial statenent and the
war ned confession was forty-one mnutes (from6:20 p.m until 7:11 p.m).
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statement obtained after M randa warnings.?® Further, the Suprene Court has
stated that in circunstances involving the admissibility of a properly warned
confession which follows an unwarned, but clearly voluntary adm ssion, a break
between the two is not essential. 1d. at 310

In these circunstances, a careful and thorough

admi nistration of Mranda warnings serves to cure the

condition that rendered the unwarned statenent

i nadmi ssi bl e. The warning conveys the relevant

i nformati on and thereafter the suspect's choice whether

to exercise his privilege to remin silent should
ordinarily be viewed as an "act of free will."

El stad, 470 U.S. at 310-11 (citing Wong Sun v. United States, 371 U S. 471, 486

(1963)).

While the police officer's intentional decision to forego Mranda warni ngs
may be a factor in the totality of the circunstances to be considered by the
court in assessing the voluntariness of the confessions, it is not the sole
factor. See Bliss v. United States, 445 A 2d 625, 631 (D.C. 1982), cert. denied,
459 U.S. 1117 (1983). Voluntariness depends on the surroundi ng circunstances
i ncl udi ng whether there were "police tactics or nmethods of fensive to due process
that render the initial admission involuntary and undermine the suspect's wll
to invoke his rights once they are read to him" Elstad, supra, 470 U.S. at 317.

Here, the trial court considered the totality of the circunmstances and applied

° Davis also cites in support of his argunent Gale, supra, 293 U S. App.
D.C. 218, 952 F.2d 1412 for the proposition that Elstad did not apply where the
police deliberately tried to "end run" around Mranda. However, it is not clear
that the court in Gale approved the holding in Carter, since its facts were
di sti ngui shabl e.
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El stad properly to the facts as found from the evidence. Upon review of the
record, we are satisfied that Davis' pre-Mranda statenents were voluntary.

Therefore, we find no error in the denial of the notion to suppress.

We do not condone, however, the deliberate failure of the police to inform
a crimnal suspect pronptly of his rights under M randa. In addition to the
obvi ous inpropriety of such conduct, it proceeds at sone risk to the legitimte
interests of the governnent and the citizens it serves. There is no guarantee
that the suspect will provide the second confession once the warnings are given,
and the failure to warn may, in some cases, be the factor which tips the scal es

in favor of exclusion of the confession.

1. Mtigation Defense

We need address only briefly Davis' remaining clains of error. First, he
argues that the trial court erred in denying a jury instruction on the |esser-
i ncluded offense of voluntary nanslaughter.® He also contends that the tria
court erred in striking the testinony of defense w tness Shawn Janmes concerning
decedent's prior bad acts and convictions. Davi s concedes that sel f-defense was
not raised by the evidence, but he contends that the stricken evidence was
rel evant to the issue of provocation generated by his fear of the decedent and

that such evidence of mitigation could negate the elenent of nmalice in second

1 The two prerequisites for granting a | esser-included of fense instruction
are that: (1) the lesser offense nust consist of sone, but not every el enment of
the greater offense; and (2) the evidence must be sufficient to support the
| esser charge. Price v. United States, 602 A 2d 641, 644 (D.C. 1992).
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degree nurder, thereby reducing it to mansl aughter.

The trial court rejected the claim of provocation, considering that the

evi dence showed that "decedent asked for a gun which no one gave himand that he

then | eft and [Davis] went after himand . . . sought himout and shot himin the
back." There was evidence that the decedent left and went toward his apartnent
when he was asked to |eave and that Davis said that he should kill him Davis

then left with a conpanion and shot the victim and returned to the group and
reported what he had done. The court asked if there was any other evidence to
support Davis' position. He offered only that the decedent had stabbed himthree
and a half years earlier and that Janes would have testified that the decedent
attacked him (Janes) in a Metro station at sone unspecified tine in retaliation
for James having assisted Davis. There was no evidence of provocation by

decedent at or near the tinme of the shooting in this case.

"If requested, the trial court nmust give a lesser included offense
i nstructi on whenever there is evidence to support it, no matter how weak.'
Price, supra, 602 A 2d at 644 (citations onmitted). |In order to reduce nmurder to
mansl aughter, a showi ng of "heat of passion” is required, and it nust derive from
sufficient provocation that it "'would cause an ordinary reasonable person to
lose his or her self control and act without reflection[.]'" 1d. at 645 (quoting
Brown v. United States, 584 A 2d 537, 543 (D.C. 1990)). Such evidence is not
present here. I d. Therefore, the trial court properly denied the requested
i nstruction. Davis agreed that the excluded evidence went only to the
reasonabl eness of his fear of the decedent, and therefore, if he was not entitled

to an instruction on provocation or mtigation, the excluded evidence would be



17

irrelevant. Accordingly, we do not address the claimfurther.

For the foregoing reasons, the judgnent of convictions appeal ed from hereby

Af firnmed.

Ruz, Associate Judge, dissenting: The nmajority's opinion seriously
undermi nes the Mranda requirement that a suspect in custody nust be infornmed of
i mportant constitutional rights and be given an opportunity to waive those rights
bef ore being interrogated. Mranda v. Arizona, 384 U. S. 436, 444 (1966). The
maj ority opinion goes astray, | believe, because it follows the disposition in
Oregon v. Elstad, 470 U S 298 (1985), wthout considering significant
qualifications nade by the court in Elstad concerning the degree of police
m sconduct in failing to give the required Mranda warnings as well as the
effect, in fact, of the first unwarned confession on the later warned one.
Al t hough deference to the trial court is appropriate with respect to certain
underlying historical facts, "the ultimate issue of 'voluntariness' is a |egal
question" that we determ ne de novo, MIller v. Fenton, 474 U S. 104, 110 (1985),
taking into consideration a "conplex of values [that] mlitates against treating
the question as one of sinple historical fact." |Id. at 116 (internal quotation
omtted). Wth these considerations in mnd, | conclude that Davis' videotaped
confession was involuntary in the constitutional sense because the underlying
facts in this case were nmuch nore egregious than those in Elstad and warrant

suppression of Davis' videotaped confession even though it was given after the
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police finally gave Davis the required Mranda warnings. Thus, | respectfully

di ssent.

The holding in El stad was succinctly put by the Court:

We hold today that a suspect who has once responded to
unwar ned yet uncoercive questioning is not thereby
di sabled fromwaiving his rights and confessing after he
has been given the requisite Mranda warnings.

Id. at 318 (enphasis added). What this neans is sinply that the unrebuttable
| egal presunption that an unwarned confession is the result of coercive police
conduct, and therefore inadnissible in the governnent's case in chief, id. at
317, does not apply to also render inadnmissible, as a matter of |law, a second

war ned confession. El stad does not, however, reverse the presunption to favor
adm ssibility of the second confession, and the government still bears the burden
of proving, by a preponderance of the evidence, that the second confession was
voluntarily given. See Lego v. Twoney, 404 U. S. 477, 489 (1972); Martin v.
United States, 567 A 2d 896, 907 (D.C. 1989), cert. denied, 506 U S. 1011 (1992).
The fact that the second confession cane after M randa warni ngs does not, ipso
facto, render it admi ssible. Rather, the preceding Mranda warning is a highly
probative fact that goes to the voluntariness of the subsequent confession sought
to be adnitted. It is a factor to be considered anong the totality of the
circunstances in determining whether there was a knowi ng and vol untary wai ver of
rights which, in turn, reflects on the voluntariness -- and corresponding
admi ssibility -- of the subsequent statenent. See Elstad, supra, 470 U S. at

318; Cowan v. United States, 547 A . 2d 1011, 1015 (D.C. 1988) (citing Elstad, 470
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U S at 314).

The Supreme Court's holding in Elstad that the presunption that an unwarned
confession is coerced does not apply to a subsequent, warned confession was not
intended to l|iberate law enforcenent officers from their |egal obligation

pronptly to "M randi ze" a suspect once in official custody:

The Court today in no way retreats fromthe bright-1ine

rule of Mranda. W do not inply that good faith

excuses a failure to adm nister Mranda warnings; nor do

we condone inherently coercive police tactics or nethods

offensive to due process that render the initial

adni ssion involuntary and undernmine the suspect's wll

to invoke his rights once they are read to him
ld. at 317; see id. at 346 (Brennan, J., dissenting) ("[I]f the officia
violation of Mranda was flagrant, courts may fairly conclude that the violation
was cal cul ated and enpl oyed precisely so as to 'undermine the suspect's ability
to exercise his free will."") (citing majority opinion at 309); id. at 364
(Stevens, J., dissenting) ("I am persuaded that the Court intends its holding to
apply only to a narrow category of cases in which the initial questioning of the

suspect was made in a totally wuncoercive setting and in which the first

conf essi on obviously had no influence on the second.").

Because of the central inportance of Mranda warnings to the issue of
vol untariness, the Court in Elstad took pains to show that the police officers
in that case acted reasonably and did not purposely disregard their obligations
nor the suspect's rights. First, the Court noted that one officer's failure to

give Mranda warnings "my have been the result of confusion as to whether the



20
bri ef exchange qualified as 'custodial interrogation' or it may sinply have
reflected [the police officer's] reluctance to initiate an alarmng police

procedure . . . . \Watever the reasons for [the police officer's] oversight, the

i nci dent had none of the earmarks of coercion." Id. at 315-16 (enphasis added).

It is not possible to excuse or explain the police conduct in this case
with sinmlar niceties. At Davis' suppression hearing, Detective Sullivan
testified that he had been the officer who obtained a warrant for Davis' arrest
and that the warrant had been executed and Davis had been arrested at 4:00 p. m
on January 14, 1995. Thus, there is no question that the police here knew that
Davis was in custody and that Mranda warnings were therefore required. Not only
was the police officer in this case not confused about the need to give warnings
-- as the Court ventured may have been the case in Elstad -- but Detective
Sullivan also adnmitted, and gave no explanation for, having made a conscious
deci si on, when active interrogation of Davis began alnbst two hours after the
arrest, not to give Mranda warnings, as constitutionally mandated. M randa
war ni ngs were not given to Davis until one hour into active police interrogation

(three hours after arrest) and only after Davis had confessed to nurder.

Nor can we possibly derive confidence in the voluntariness of Davis' waiver
of his rights -- once they were tardily given -- from the fact that, as in

El stad, "[n]either the environnment nor the manner of either 'interrogation' was
coercive." Id. at 315. In Elstad, the court noted that "[t]he initia

conversation took place at mdday, in the living room area of respondent's own

hormme, with his nother in the kitchen area, a few steps away" and that "the brief
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stop" at the honme had not been for the purpose of interrogating the suspect, "but
to notify his nother of the reason for his arrest.” I d. By contrast, here,

Davis was arrested, taken to the police station, and two hours |later subjected

to active police interrogation for at |east forty-five mnutes -- hardly a "brief
stop.” During this time he was in an interrogation room handcuffed by one arm
to a bolt inthe floor -- quite unlike being in the fam |iar surroundings of his

own |living roomat honme as in Elstad.

Under these circunstances, the fact that the officers finally apprised
Davis of his rights three hours after being taken into custody, after active
i nterrogation had yielded a confession to murder, a nere ten or fifteen m nutes
before concluding the interrogation session by videotaping the confession is
insufficient, under Elstad, to render the videotaped confession adm ssible. That
the of ficers' unconscionable delay in advising Davis of his rights underm ned his
will is evident from Davis' statenent, nade during a tel ephone call with his
sister (a police officer) which the trial court found occurred after he had
confessed and M randa warni ngs were subsequently given, that "there is no use in

not talking, | already talked to him and | did it. Al t hough a suspect's
i gnorance of the consequences of an unwarned confession does not conpronise the
vol untariness of an adm ssion of guilt, see Elstad, supra, 470 U S. at 317, the
fact that the police are aware of and exploit? the suspect's serious

m sunder standi ng of his |egal rights conmpounds the egregi ousness of the police's

behavior in this case, making it further distinguishable fromE stad. Id. at 316

! Detective Sullivan testified at the suppression hearing that he was
present when Davis spoke to his sister on the tel ephone
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("Nor did the officers exploit the unwarned admi ssion to pressure respondent into

waiving his right to remain silent.")

As the Court of Appeals for the Eighth Crcuit has explained, "Elstad did
not go so far as to fashion a rule permtting this sort of end run around
M randa. " United States v. Carter, 884 F.2d 368, 373 (8th Cir. 1989).
Di stingui shing the possibly inadvertent Mranda violation in Elstad fromthe nore
certain custody situation requiring warnings in the case before it, the Carter
court observed that Elstad "gave no indication that it intended to give a green
light to |law enforcenent officers to ignore the requirenents of Mranda until
after such time as they are able to secure a confession.” 1d. The court also
di stingui shed El stad by noting that there an hour had passed between the first
unwar ned confession at the suspect's hone and the subsequent warned confession
at the police station. In Carter, "there was no passage of time to speak of
bet ween t he unwarned confession and the subsequent warni ngs and confession, al

of which occurred as part and parcel of a continuous process." |d. at 373.

Federal and state appellate courts have cited Carter, supra, w th apparent
approval of the proposition that Elstad should not be interpreted as
automatically permitting the admssibility of a second confession, even if
voluntary, without first evaluating the egregi ousness of the police's conduct in
failing to admi nister required Mranda warnings and the existence of a clear
break between the first, unwarned and the second, warned confession. See United
States v. McCurdy, 40 F.3d 1111, 1117 (10th Cir. 1994) (distinguishing Carter on

t he ground that officers did not coerce suspect into naking incrimnating
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statenents and that there was "a del ay of several hours between the tine that the
of ficers detained [suspect] in their custody and the tine that he was formally
arrested, Mrandized and gave his statenent"); United States v. Gale, 293 U S
App. D.C. 218, 224, 952 F.2d 1412, 1418 (1992) (noting that, unlike in Carter,

there was "no evidence . . . of a deliberate '"end run' around Mranda and,
consequently, no error in the district court's refusal to suppress"” the warned
incrimnating statenent); Halberg v. State, 903 P.2d 1090, 1098, 1099 n.3 (Al aska
Q. App. 1995) (distinguishing facts from Carter, noting that police's violation
of Mranda was "not flagrant or purposeful,” "that the police tried to conply
with the duty [inposed by] Mranda" and that "[t]here was a significant interva
-- approximately seven hours -- between" the first unwarned interrogation and the
second warned one); see also State v. Nobles, 835 P.2d 1320, 1324 (ldaho Ct. App.
1991), aff'd, 835 P.2d 1281 (ldaho 1992) (concluding, after first deternining
that both unwarned and warned incrimnating statenments were voluntary, "[n]Jor is
there any evidence to suggest that the officers exploited the unwarned adm ssion
to pressure [the suspect] into waiving his right to remain silent in confessing"

the second tinme, after warnings were given).

This case is nore like Carter than Elstad. As in Carter, Davis' videotaped
confession was but the conclusion of a continuous interrogation. The nunber of
m nut es between unwarned and warned confessions is not, by itself, determ native.
It is relevant in evaluating whether there was an opportunity to reconsider
bet ween the unwarned and the warned confessions sufficient to dissipate the taint
of the unwarned confession. Here there was a ten-to-fifteen mnute break during

which Davis was left alone after he confessed the first tine. This was nerely
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the time it took the officers to set up the videotaping equiprment. During that
time, Davis continued to be in the sanme place, handcuffed to the floor, know ng
that the officers were preparing for the final videotaping, which commenced sone
ten minutes later. The fact that Davis was alone during this brief period is
negligi bl e under the circunstances. Had M randa warnings been given and then
Davis had been left alone, it mght be possible to consider this short interval
as a period during which the interrogation stopped and Davis had sone tine to
reflect and reconsider his statenents in light of his rights. I nstead, the
officers here did not advise Davis of his rights until after they returned to
begin to videotape his confession. Cf. United States v. Gale, supra, 293 U.S.
App. D.C. at 223 n.9, 952 F.2d at 1417 n.9 ("[A] change in location and the
passage of tinme between coerced statements and a post-Mranda statenent are
viewed as relevant to show that any coercion has dissipated to the point that a
defendant is able to nake a rational decision to waive his rights at a later
time.") (citing Elstad, supra, 470 U S. at 310); see also Stewart v. United

States, 668 A.2d 857, 867 (D.C. 1995)).

Most recently, the Court of Appeals for the First Circuit affirmed the
trial court's suppression of incrimnating statenents made in open court, even
t hough voluntary, that were the fruit of prior unwarned statenments. See United
States v. Byram 145 F. 3d 405 (1st Cir. 1998). The court stated that the police
had acted in "good faith"™ -- albeit objectively incorrectly -- when the officer
failed to give Mranda warnings the first time that the wtness nmade
incrimnating statements; and that the witness was not entitled to Mranda

war nings before his trial testinony when he made a second incrimnating
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statement, because he was not then in a custodial setting.? Nonetheless, the
court of appeals held that the witness' second statenent at the state trial was
properly excluded when that wtness then becane a defendant in a federal
prosecution, as the tainted fruit of the unwarned incrimnating statenments that
had been nade by the witness while in custody a nonth earlier. |In reaching its
conclusion that the state trial testinmony should be suppressed, the court | ooked
at the specific facts linking the first, unwarned statements with the second
incrimnating statenents nmade at trial; it did not termnate its inquiry, as the
majority does in this case, once it determined that both incrimnating statenents
were voluntary. |In support of its approach, the court opined as follows:

Qur own view, highly tentative in the absence of nore guidance
fromthe Supreme Court, is that Elstad would be hard to confine to
technical violations [of Mranda]; its |anguage enphasizing the
vol untariness test as the prine safeguard is too powerful for that.
But by the same token we think that Elstad does not wholly bar the
door to excluding evidence derived froma Mranda violation -- at
| east where the Mranda violation is not nerely technical, where
there is a substantial nexus between the violation and the second
statenent, and where the second statenment is not itself preceded by
an adequate M randa war ni ng.

All nenbers of the panel agree that the events in this
case are unusual and that Elstad di scourages any prom scuous use of
the fruits doctrine in ordinary Mranda cases.

Id. at 409-10 (footnote omtted).

Al though the facts of this case are different from those in Byram

particularly in that Davis did receive sone neasure of Mranda warnings

2 Neither the trial judge nor counsel followed the salutary practice of
advising the witness of the privil ege against self incrimnation.
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i medi ately before he confessed on the videotape,® the police conduct here was
much nore egregious than in Byram where the police were found to have acted in
good faith and a nonth had el apsed between the first inadn ssible confession and
the |ater one sought to suppressed. What Carter, Byram and the other cases
citing Carter with approval nmeke clear is that the Suprene Court's opinion in
Elstad is not as straightforward as the mgjority would have it. It is not
sufficient, in short, for this court to conclude only that because the first and
second confessions were voluntary in fact, the second one, if warned, is
therefore automatically admi ssible. The totality of the circunstances nust be

consi der ed.

The facts in this case are that the police violated Mranda deliberately
and that there was scant opportunity for the belated warnings to do nuch good
The Supreme Court recognized in MIller, which was decided after Elstad, that
because "ours is an accusatorial and not an inquisitorial system. . . tactics
for eliciting inculpatory statements nust fall within the broad constitutional
boundaries inposed by the Fourteenth Anmendnent guarantee of fundanenta
fairness." 474 U S. at 110 (internal citation omtted). Thus, in addition to
testing confessions against the Fifth Anmendnent privilege against self-
incrimnation, "the Court has continued to nmeasure confessions against the
requi rement of due process."” |d. That is "significant because it reflects the
Court's consistently held view that the admissibility of a confession turns as

much on whether the techniques for extracting the statenents, as applied to this

> For the reasons that | have stated earlier, see supra at ___, the nmanner
and timng of the Mranda warnings that Davis finally received in this case give
no assurance of their efficacy.
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suspect, are conpatible with a system that presunes innocence and assures that
a conviction will not be secured by inquisitorial mnmeans as on whether the
defendant's wll was in fact overborne." ld. at 116 (citing GGallegos v.
Col orado, 370 U.S. 49, 51 (1962)). Therefore, not only does Elstad not preclude
suppression in the circunstances of this case, but when the confession at issue
here is viewed against the broader due process considerations in Mller,

t hought ful application of the exclusionary rule nandates that it be suppressed

The Supreme Court's nore recent jurisprudence on the exclusionary rule in
the context of the Fourth Amendnent is instructive on the question whether, in
this Fifth Amendnent context, an unwarned confession should be excluded. In
Arizona v. Evans, 514 U S. 1 (1995), the Court refused to exclude evidence that
was obtained as a result of a seizure and search in violation of the Fourth
Amendnent . The Court distinguished between a Fourth Amendment violation, the
search and seizure, and the use of the fruits of a search in violation of the
Fourth Amendnent. [Id. at 10. Noting that the exclusionary rul e which suppresses
the fruit is a "renedial device [to deter police msconduct], the rule's
application has been restricted to those instances where its remnmedi al objectives
are thought nost efficaciously served." 1d. at 11. As the police had acted to
arrest in reasonable reliance on court-supplied information, the evidence seized
as a result of the unlawful arrest was deemed admi ssi bl e because excl usi on woul d

not likely affect future police conduct.

Simlar considerations apply in the Fifth Armendment context. In Elstad
t he Court distinguished between coercive police conduct that |eads to confessions

i nvoluntary in fact, and police failure to give required warnings which results
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in confessions presunmed to be involuntary as a matter of law. The latter, the
Court explained in Elstad, is "preventive nedicine [that] provides a renmedy even
to the defendant who has suffered no identifiable constitutional harm" 470 U S.
at 307 (citations omtted). "The Mranda exclusionary rule . . . serves the
Fifth Amendrment and sweeps nore broadly than the Fifth Anendnent itself." 1d.
at 306. As in Arizona v. Evans, therefore, our decision whether to apply the
exclusionary rule to suppress a confession should turn in part on its deterrent
effect on future police conduct. Viewed against the Court's nore recent
anal ysis, Elstad's pains to explain the reasonabl eness of the police' s conduct
and the conplete absence of a coercive environment acquires full neaning.
Suppression of the warned confession in Elstad would not have deterred police
m sconduct -- significantly, the court found none -- or even induced police to
take greater care in providing pronpt warnings. The situation before us,
however, stands in stark contrast, for here the police purposely delayed advi sing
Davis of his rights for a considerable period of tinme, not only after the police
knew M randa mandated that they be given, but even after they had engaged in

active and persistent interrogation that had yielded a confession to murder.

In ny view, the flagrant violation of Mranda that occurred in this case
coupled with the closeness in time and circunstance between the first and second

confessions require suppression of Davis' second confession.





