Making End-of-Life
‘and Medical Decisions for
Your Ward: Legal &
Bioethical Considerations

2010 Guardianship Conference

Presenters: Katherine Wiedmann & Virginia Brown



2010 Guardianship Conference Katherine M. Wiedmann
March 12, 2010 kwiedmann@chf-law.com

Table of Contents:

IL

IIL

IV.

VL
VIL
VIIL

What are the Duties and Responsibilities of a Guardian in Making Health

Decisions for Wards? ...t cra s s s sna s ae e 3
A, Legal GUAIIAN. ....c.ccocirircieerccicerce e e e st sn e 3
B. Rights of Ward to Participate in Decision-Making Under D.C. Law............ 3
C. Durable Power of Attorney for Health Care. ......cocecvvvvvvvevivevcinininnennecivinens 4
D. The Right to Control Health Care Decisions Under D.C. Law. .......cccecvvinnne 5
How to Make Decisions as a Guardian? ................ccccooivivinnnnincnnicneneenenee 5
A. Substituted Judgment Governs All DecCiSions .........ccuecemeeirceerienesierececcnaes 5
1. Subjective Inquiry: What does the ward want? .........cccovviiivinian. 5
2. Limited-Objective Test: What would most persons likely doin a
SIMILAT SITUALIONT c.eeeevrieieerrecr e s s sre e 6
3. Objective test: What course of treatment is in the best interest of the
WALA? 1o eere e et r e r e e e gt s a s s e 6
B. Self-Determination: Same Goal Under Each Standard............ccevvvriniinnnncns 6
Advance DIFectiVes.........cooovvoiveeiivenierncinir et sse s s st 6
A. Under the Substituted Judgment Standard, a Guardian must follow the ward’s
wishes as expressed verbally or in an Advance Directive. ......ccoccovviieniiennas 6
B. Start Now: First Steps to Ascertaining Your Ward’s Wishes.......cc.cccevvvennee 7
C. What are Advance DireCtiVS?....ccvvereeirerrorrernrrers e i ssisiessnsses s sanesenes 7
D. Can an Individual Who Has a Guardian or a Conservator Execute an Advance
DIrective FOTINT ...oiceiiiiieciieiiecieeie et raeee e s e e se st e st e seresres s nessnessnsenns 7
E. Advance Directive FOorms — Samples.......ccoovvveininieniinnnnncrnennniesninne s 7

1. Five Wishes Form [http://www.agingwithdignity.org/five-wishes.php]
2, Washington Hospital Center Form [App 13 — 16]

3. Thinking Ahead Workbook [App 17 —21]

4, Advance Directive — (Incorrectly Completed) [App 31 —33]

F. General Wishes — the 3 Basic Options. 8
G. How to Discuss Advance Directives with your ward. ........ccccovvvviiiiininnnens 8
H. Whatto Do If Your Ward Cannot Express Own Wishes. ..o 9
DNR — D0 Not ReSUSCIEALE ......coceecvirieiiiniinineci e s 10
A. TForms [App 51 - 52]

B. Can a Guardian Request a DNR Without the Court’s Approval?................ 10
C. When is it appropriate for a Guardian to Request a DNR?.......cccvvvvirinnan. 10
Do Guardians have the right to authorize life-sustaining treatment? ........... 10
Do Guardians have the right to withdraw life-sustaining treatment............. 11
Other HMIEAtIONS ...oovvevieiiiineiiies e e rerrct it st bt e e e e e srassraaneas 11
Can A Guardian Forece a Ward to Submit to Treatment, When the Ward’s
Refusal Is Based on Impaired Judgment?...........ccoooiieiiiniirininnscceinnens 11
A, Psychotropic DIUES: ...ccocmirrerieinininisinisns s esse e 11
Practical Considerations ............ccoeveenieniiiniicnn s e s 12
Right to Refuse Medical Treatment — Legal Fundamentals ........................... 12
GIOSSATY ..oeeieie st b et se s e s et st s e 13-19

Page 2 of 19



2010 Guardianship Conference

March 12, 2010

Katherine M. Wiedmann
kwiedmann@chf-law.com

I. What are the Duties and Responsibilities of a
Guardian in Making Health Decisions for Wards?

A. Legal Guardian.

A Legal Guardian is an agent acting on behalf of the Court for a person who has been
determined to be incapacitated. The Court takes the individual under its protection and
the Guardian is the agent of the Court. A finding of incapacity does not mean that a
person loses any rights to participate in their health care decisions. The law of the
District of Columbia is very clear that all Legal Guardians must exercise Substituted
Consent, meaning any decision you make as a Guardian must be based on the known
wishes of the ward. As a guardian, you also need to try to ascertain your ward’s wishes.
In addition, you must include your ward in the making of health care decisions to the
maximum extent possible.

B. Rights of Ward to Participate in Decision-Making Under D.C. Law

D.C. Code Section | Title Summary
21-2004 Guardianship A ward who is found to be
Proceeding;: incapacitated retains all legal rights
Effect of Finding of and abilities unless limited in the
Incapacity Order appointing a Guardian. A
finding of incapacity does not
constitute a finding of legal
incompetence.
21-2210(a) Substituted Consent A decision to grant, refuse or
Surrogate Decision- withdraw consent shall be based on
making the known wishes of the patient, ... or

Health Care Decisions
Act

if unknown, then on a good faith
belief as to the best interests of the
patient.

312047 (@)(1)

Powers and Duties of
Guardian'

Must become personally acquainted
with the ward

21-2047 (a)(6)

Powers and Duties of
Guardian

Must make decisions based on
standard of substituted judgment, or if
the ward’s wishes are unknown after
reasonable efforts to discern them,
make the decision based on the
ward’s best interest.

| There are corresponding duties for Emergency and Health Care Guardians pursuant to D.C. Code § 21-

2047.02.
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D.C. Code Section

Title

Summary

21-2011(25A)

Definition: Substituted
Judgment

Substituted Judgment means making
a decision that conforms as closely as
possible with the decision that the
individual would have made, based
upon the knowledge of the beliefs,
values and preferences of the
individual.

21-2047 (a)(7)

Powers and Duties of
Guardian

Include the ward in the decision-
making process to the maximum
extent of the ward’s ability

21-2047 @)(8)

Powers and Duties of
Guardian

Encourage the ward to act on his or
her behalf and to develop capacity to
make decisions to the maximum
extent possible

51-2047(b)(6)

Powers and Duties of
Guardian

If reasonable under all of the
circumstances, delegate to the ward
certain responsibilities for decisions
affecting the ward’s well-being.

C. Durable Power of Attorney for Health Care.

A Durable Power of Attorney for Health Care is an Agent designated by an individual
(and not the Court) to make health care decisions. The individual must have the
competency to name a health care agent. The document naming a power of attorney for
health care must provide that the power is durable and “shall continue during incapacity.’

* Note: The Court must consider any Power of Attorney as evidence of the ward’s
wishes in appointing a Guardian. In an intervention proceeding, the Court’s failure to
consider the ward’s wishes stated in a Durable Power of Attorney document and
appointment of a Guardian from the fiduciary list constituted an abuse of discretion

requiring reversal?

2See D.C. Code § 21-2207 for Statutory Sample Form.
3 In re Orshansky, 804 A.2d 1077, 1098 (D.C. 2002).

Page 4 of 19



2010 Guardianship Conference

March 12, 2010

Katherine M. Wiedmann
kwiedmann@chf-law.com

D. The Right to Control Health Care Decisions Under D.C. Law.

D.C. Code Section | Title Summary
7-621 ' Advance Directive Law | Every person over the age of 18 may
Living Will (1989) sign a “Declaration” directing the

withholding or withdrawal of life-
sustaining procedures in the event of
a “terminal condition.”

7-651.01 to 7-651.17

EMS — DNR Law
(implemented 2006)

**+SEE TAB 1
[App 01-07]

Any competent person, who is 18
years of age or older, or the Guardian
may request a DNR/Comfort Care
Order from the physician and may
wear a distinctive bracelet or necklace
indicating their wishes to EMS
(Emergency Medical Services),

21-2201 to0 2213

Durable Power of
Attorney for Health Care
(2000) & Surrogate
Decision Making

All competent adults have the right to
control decision relating to their own
health care and to have their rights
and intention in health care matters
respected and implemented by others
if they become incapable of making
or communicating decision for
themselves. See § 21-2201.

I. How to Make Decisions as a Guardian?

A. Substituted Judgment Governs All Decisions Made On Behalf Of
Your Ward. .

1.~ Subjective Inquiry: What does the ward want?

If a ward is not competent to make a particular decision, the guardian has a duty to
determine subjectively, to the extent possible, the course the ward would have taken
if competent and apply a substituted judgment or subjective test.*

4InRe A.C., 573 A. 2d 1235, 1249 (D.C. 1990) (finding Court erred in forcing a mother to
undergo a Caesarian Section, when mother was not competent, was dying of cancer, and the
Court did not inquire as to what the mother would have done had she been competent)
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2. Limited-Objective Test: What would most persons likely
do in a similar situation?

If there is some evidence of what the ward would want, but not enough to know the
ward’s intent, then ask what would most persons likely do in a similar situation. > OIf
some trustworthy evidence of an incompetent's intent can be found, but not enough to
fully determine subjective intent, this can be taken into account in determining the
incompetent's best interests, and a limited-objective test should be used.

3.  Objective test: What course of treatment is in the best
interest of the ward?

If no reliable evidence of an incompetent's subjective intent exists, the decision maker
should use a pure-objective test, or best interests test. As, as in the limited-objective
test, a Guardian applying the objective test, may deny or withdraw treatment, if the
net burdens of the patient's hfe with the treatment clearly outweigh the benefits that
the patient derives from life.b

B. Self-Determination: Same Goal for All Decisions

The substituted judgment test and the best interests test "represent points on a
continuum of subjective and objective information leading to a reliable decision that
gives as much weight as possible to the right of self-determination. w7

lll. Advance Directives

A. Under the Substituted Judgment Standard, a Guardian must
follow the ward’s wishes as expressed verbally or set forth in an
Advance Directive. :

If the ward cannot communicate his/her wishes, look to the ward’s written or oral
directions concerning treatment to family, friends, and health-care professionals. Also
take into account the ward's past decisions regarding medical treatment, and attempt
to ascertain the ward's value system, goals, and desires in determining what the ward
would decide if competent.®

SImRe A.C., 573 A. 2d 1235, 1249 (D.C. 1990) (defining the test as “determining what most
persons Would likely do in a similar situation).

® In re Conroy, 486 A.2d 1209, 1232 (N.J. 1985).

"InRe M.R., 638 A.2d 1274, 1280 (N.J. 1994)

!Tnre A.C., 573 A.2d 1235, 1251 (D.C. 1990)
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B. Start Now: First Steps to Ascertaining Your Ward’s Wishes

1. Investigate whether the ward already has an advance directive. Check
with prior attorney, if known.

2. Discuss the ward’s wishes as soon as practicable.

3. If the ward is able, complete an advance directive form.

**Note, the Court revised the Guardianship Report in July 2007. Number 13
states: Does the ward have a current health care directive? If yes, attach a

copy if not previously filed (copy will be kept in a confidential location). If
no, explain...

C. What are Advance Directives?

Advance Directives set forth your wishes for life~-sustaining medical treatment.
Because you cannot anticipate what may happen in the future, the Advance Directive sets
forth your basic wishes with regard to medical treatment if you are unable to
communicate your wishes. An Advance Directives form is a legal document which
governs how your medical treatment team, your Guardian, or the Court will decide how
to proceed should you be unable to communicate your wishes yourself. Advance
Directives, Living Will Declaration § 7-622.

D. Can an Individual Who Has a Guardian or a Conservator Execute
an Advance Directive Form?

YES « Individuals who have mental health, mental retardation or other

incapacities are presumed to have the competency to make health care decisions for
themselves. § 21-2203.

E. Advance Directive Forms — Samples. ****See TABS 2 & 3
1. Five Wishes Form [http://www.agingwithdignity.org/five-wishes.php]
2. Washington Hospital Center Form  [App 13 — 16]

3. Thinking Ahead Workbook [App 17 -21]

4. Advance Directive — (Incorrectly Completed) [App 31 —33]
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F. General Wishes - the 3 Basic Options.

1. I wish to receive all medical treatment, even if I am in a vegetative
state or have a terminal condition.

2. I do not want life-sustaining treatments to be started. If they have been
started I want them to be withdrawn.

3. I want treatment started for a period of time. If I show no signs of
recovery, I wish all treatment to cease or be withdrawn.

** Note, Encourage your wards to the extent possible to provide details regarding
their wishes. Many persons designate a specific time period for which they wish to have
life-sustaining treatments performed and if no signs of recovery withdrawn (i.e two
weeks, two months, one year) |

** Also, pay attention to the particular wishes of your client regarding the
definitions and the scope of the treatments they wish to receive or not receive. An
individual may modify any definition and is not limited to the treatments set forth in the
document. Often a person’s view is shaped by experience. If they saw a parent struggle
with Alzheimers, they may include the advanced stage of the disease in the definition of a
“terminal condition.” They may wish to receive dialysis or not receive dialysis. Explore
fully the ward’s opinions. ***See TAB 3 [App 34 — 39] [Example of an advance
directive tailored for individual client]. ' :

G. How to Discuss Advance Directives with your ward.

1. Emphasize that the discussion is hypothetical and that you are not
talking about any current medical decisions.

As long as the patient can communicate his/her wishes, you will discuss every treatment,
as well as the risks and benefits with them. Explain that you are asking questions about
their wishes so that if something were to happen in the future and the patient was unable
to communicate, you will understand what he/she would want you to do.

2. Explore the ward’s understanding of key terms
a. Do you know what I mean when I say “life-sustaining treatment”
b. Do you know what CPR means? Have you ever seen on TV when
the doctors apply pressure with their hands to a patient’s chest?
They breathe into the patient’s mouth and the patient’s heart begins
to beat?
¢. Do you know what a coma is?

d. Do you know what cancer is?
*#k% See Glossary, Section XI, Below
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Simplify the questions:

a.

b.

If you’re heart were to stop, and you were in a terminal condition,
would you want your doctors to bring you back?

If you could not eat on your own, would you want your doctors to
insert a feeding tube?

Use the Five Wishes Form as a means to work through the ward’s
wishes. [http://www.agingwithdignity.org/five-wishes.php]

H. What to Do If Your Ward Cannot Express Own Wishes.

1.

TR e AL o

Contact Family.

a.

C.

Did you ever discuss with the ward what his/her wishes would be
if he were in a terminal condition?

What do you believe the ward’s wishes would be if he could
express them?

What is the basis for your opinions?’

If No Family and the Ward Cannot State Wishes, then you need to
investigate what the ward would have wanted. Factors to consider
are:

Did the ward consent to intrusive or dangerous medical treatments
in the past?

What is the patient’s value system?

What cultural considerations would inform the ward?

What religious beliefs would inform the ward?

What were the goals of the ward?

‘What are the medical diagnoses?

Age?

Is the patient’s condition terminal?

? The Court of Appeals for the District of Columbia cautioned that while family members are in
the best position to know the wishes of the-ward, “sometimes family members will rely on their
own judgments or predilections rather than serving as conduits for expressing the patient’s
wishes.” In Re A.C., supra 573 A.2d at 1250.
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IV. DNR - Do Not Resuscitate

A. Forms

For each facility the procedure is slightly different. Usually, this is not a document that
the Guardian signs, rather it is something the Guardian requests or authorizes the ward’s
doctors to sign. ****See TAB 4, App 51-52. (Examples of DNR Orders in the District
of Columbia). A DNR is a separate document from the Advance Directive and must be
placed in the ward’s chart at the medical facility.

B. Can a Guardian Request a DNR Without the Court’s Approval?

YeS = A guardian may authorize and execute a DNR Order without secking a Court
Order.!°

C. When is it appropriate for a Guardian to Request a DNR?
1. First, try to discuss with the ward, family, & treating doctors.

2. Other guidelines to consider':

The ward is terminally ill; or

The ward is permanently unconscious; or

CPR will not work (would be medically futile); or

CPR would impose an extraordinary burden on the ward given
his/her medical condition and the expected outcome of CPR.

pe o p

#** Note the District of Columbia allows an individual to wear a bracelet or necklace
indicating their DNR wishes so that EMS (Emergency Medical Services) will know their
wishes regarding emergency resuscitation. ****See TAB 1 [App 01-07].

V. Do Guardians have tlhe right to authorize life-
sustaining treatment?

YeS. Guardians may authorize life sustaining treatment without a Court Order, IF the
incapacitated individual would have wanted to receive such treatment.

" Inre N., 406 A.2d 1275, 1282 (D.C. 1979) (No legal authority is cited or appears to exist that
requires the courts to intervene when extraordinary life support methods are threatened with
withdrawal pursuant to a so called "living will"” or as done here).

1 DECIDING ABOUT CPR: DO-NOT-RESUSCITATE (DNR) ORDERS. A Guide for Patients
and Families. Courtesy of NYS Department of Health <<
http://www.health.state.ny.us/publications/1441/>>
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VI. Do Guardians have the right to order the withdrawal
of life-sustaining treatment

N O. Guardians may not consent to the withholding or withdrawal of “non-emergency,
life-saving, medical procedures unless it appears that the incapacitated person would have
consented to the withholding of these procedures AND the power to consent is expressly
set forth in the order of appointment or after subsequent hearing and order of the court.
§21-2047.01(3). You must petition the Court for a hearing and receive Court authority
before withdrawing life-sustaining treatment.

VII. Other limitations

Guardians may not consent to an abortion, sterilization, psycho-surgery or removal of a
bodily organ except to preserve the life or prevent immediate serious impairment of the
physical health of the incapacitated individual. D.C. Code § 20-2047.01.

In addition, a Guardian cannot consent to convulsive therapy, experimental treatment or
research, behavior modification programs involving aversive stimuli or involuntary or
voluntary civil commitment for a mentally ill ward. D.C. Code § 20-2047.01.

You must petition the Court for a hearing and receive Court authority before consenting
to such treatment. D.C. Code § 20-2047.01.

VIIl. Can A Guardian Force a Ward to Submit to
Treatment, When the Ward’s Refusal Is Based on
Impaired Judgment?

N Q. Even if the ward’s refusal to undergo treatment is clouded by his/her impaired
thinking, only a Court can make the determination that the individual must undergo the
proposed treatment. The Court must find that the patient, if competent, would choose to
undergo the procedure.

A. Psychotropic Drugs:

If the drugs are not necessary to save the patient’s life, the Court will look at the
substituted judgment method to decide whether to force a patient to take psychotropic
drugs against their will. A guardian must raise the question to the Court, and the Court
must make findings of fact as to what choice that individual if competent would make
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with respect to medical procedures.’> In the Boyd  case, a woman who was a practicing
Christian Scientist was admitted to St. Elizabeth’s Hospital and refused psychotropic
drugs on religious grounds. The Court remanded the case and ordered the Court to
determine whether the patient, if competent would have refused the treatment. The Court
advised that an individual’s right to refuse treatment may be upheld under the substituted
judgment method where (1) an individual, prior to incompetence, objected, absolutely to
medical care on religious grounds, (2) there was a strong adherence to the tenets of
religious faith, and (3) there was no evidence of vacillation.

IX. Practical Considerations

A. Contact Family

Again, the question centers on the patient. You should ask, If the patient did not have
this disability, would the patient undergo the treatment?

B. Contact Treating Doctors

If there is no family, then consider discussing the treatment options with the ward’s
attending doctor, especially advance directives. It has been my experience that if a
patient carmot express his wishes and no family is involved, the ward’s treating doctor
will discuss the advisability of the ward’s code status and other decisions.

C. Factors to Consider

Take into account the age of the ward, all medical diagnoses, whether any diagnoses is
“terminal,” prognosis, etc. In cases, where the ward cannot communicate and has no
family, I set up a time to discuss advance directives with the ward’s treating doctor.
Issues that may arise include whether to place a feeding tube when a ward is unable to
eat, whether to subject a 100 year-old patient to aggressive testing, whether to enter a
DNR Order for a patient hospitalized on multiple occasions for heart failure. I find the
doctors are the most helpful persons to assess the benefits of treatment or nontreatment as
they arise.

X. Right to Refuse Medical Treatment — Legal
Fundamentals

A. Supreme Court - Constitutional Rig ht to Refuse Medical
Treatment

Liberty Interest. The Supreme Court has framed the right to refuse medical
treatment as a right arising out of the Fourteenth Amendment liberty interest.”> The

2 1y ye Boyd, App. D.C. , 403 A.2d 744, 1979 D.C. App. LEXIS 404 (June 21, 1979).
15 Cruzan v. Dir., Mo. Dep't of Health, 497 U.S. 261, 279 (U.S. 1990).
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Fourteenth Amendment prohibits a State from depriving any person of life, liberty, or
property, without due process of faw.1*

Informed Consent. In 1891, the Supreme Court noted that "no right is held more
sacred, or is more carefully guarded, by the common law, than the right of every
individual to the possession and control of his own person, free from all restraint or
interference of others, unless by clear and unquestionable authority of law."

Bodily Integrity. An individual is liable for “battery” if he touches another without
consent.'® “[A] surgeon who performs an operation without his patient's consent
commits an assault, for which he is liable in damages.””

Right to Refuse Treatment. The logical corollary of the doctrine of informed
consent is that the patient generally possesses the right not to consent, that is, to
refuse treatment. Until 1976 when the NJ Supreme Court decided the seminal case, In
re Quinlan,'® there were relatively few cases involving the right-to-refuse-treatment.
The number of cases has greatly increased, thanks in large part to advances in
medical treatment which allow an individual to sustain life longer than what was

possible in the past."

Limitations. No Constitutional Right to Assisted Suicide.?’ In addition, a Court in
very rare and unusual circumstances may override a competent patient’s right to
refuse treatment in the interest of protecting society’s interest in (1) the preservation
of human life; (2) the protection of third parties; and (3) the protection of the ethical
integrity of the medical profession.21

Xl. Glossary

«A dvance Directive” means a legal document that puts into writing a person’s wishes
regarding medical treatment in the future should the person be unable to express his/her

wighes.

« A ptificial Nutrition and Hydration” means food and water administered by tube. This
can be done nasal-gastrically (NG-Tube — tube from the nose to stomach) or directly into
the stomach (PEG-Tube — tube through abdomen wall to stomach).

M JSCS Const. Amend. 14, § 1

15 Union Pacific R. Co, v. Botsford, 141 U.S. 250, 251, 35 L. Ed. 734, 11 S. Ct. 1000 (1891).

16 Gec W. KEETON, D. DOBBS, R. KEETON, & D. OWEN, PROSSER AND KEETON ON
LAW OF TORTS § 9, pp. 39-42 (5th ed. 1984).

17 gehloendorff v. Society of New York Hospital, 211 N.Y. 125, 129-130, 105 N.E. 92, 93
(1914).

1870 N.J. 10, 355 A.2d 647 (N.J. 1976).

19 Cruzan v. Dir.. Mo. Dep't of Health, 497 U.S. 261, 269-270 (U.S. 1990)

20 \Washington v. Gluksberg & Vacco v. Quill (U.S. 1991).

2 Cruzan, 497 U.S. at 271.
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«Comfort Care” means measures to keep a person comfortable and at ease in the end of
life, but does not intend to cure. Examples include, turning, keeping a person’s lips and
mouth moist, and gentle massage.

“CPR” is a treatment performed when a person’s heart and breathing stops. CPR is
designed to try and restart a person’s breathing or heartbeat. CPR may be done by
applying pressure to the chest, placing a tube down the throat and electric shocks.

“PNR” means Do Not Resuscitate. The form varies from facility to facilty, but is
usually signed by the treating physician after consulting with the patient, guardian or
surrogate decision-maker for the ward.

“Durable Power of Attorney for Health Care” is a legal document which appoints a
person to make medical decisions for a person in the future if he/she can’t make his/her
own decisions due to incapacity.

"Life-sustaining procedure"” (DC Statutory Definition)

means any medical procedure or intervention, which, when applied to a qualified patient,
would serve only to artificially prolong the dying process and where, in the judgment of
the attending physician and a second physician, death will occur whether or not such
procedure or intervention is utilized. The term "life-sustaining procedure” shall not
‘nchude the administration of medication or the performance of any medical procedure
deemed necessary to provide comfort care or to alleviate pain. D.C. Code § 7-621 (2009)

“] ife-sustaining procedure” includes medicines, breathing machines, tube feeding and
drinking, CPR, dialysis and surgeries.

“Living Will” means the same thing as Advance Directive (see above).

“Persistent Vegetative State” means a state of unconsciousness with no reasonable
expectation of regaining consciousness. A person in such state may move or open his/her
eyes, but is unable to communicate or think.

«Substituted Judgment” means making a decision that conforms as closely as possible
with the decision that the individual would have made, based upon the knowledge of the
belicfs values and preferences of the individual. This is the standard to which Guardians
must adhere in making decisions on behalf of a ward.

"Terminal condition" means an incurable condition caused by injury, disease, or illness,
which, regardless of the application of life-sustaining procedures, would, within
reasonable medical judgment, produce death, and where the application of life-sustaining
procedures serve only to postpone the moment of death of the patient. D.C. Code § 7-
621 (2009)
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FROM: District of Columbia Department of Health Publication |
. "Emergency Medical Services Comfort Care Program'

GLOSSARY

ADVANCE DIRECTIVE

A set of instructions, usually written, intended to allow a patient’s current preferences to
shape medical decisions during a future period of incompetence.

BEREAVEMENT

The time it takes for the survivor to feel the pain of loss, mourn, grieve and adJust fo
world without the physical, psychological and social presence of the deceased; an acute
state of intense psychological sadness and suffering experienced after the tragic loss of a
loved one.

CHRONIC DISEASE
An illness marked by long duration or frequent recurrence.

CHRONIC PAIN
Pain that may exist for months or years, rarely causing changes in hear rate or blood
pressure but often cansing loss of appetite, sleep disturbance, and depression.

CURATIVE

Having healing or curative properties.

DO NOT RESUSCITATE ORDER :
An order dictating that an individual does not desire resusmtatlve measures in case of

failed breathing or cardiac arrest.

EMS COMFORT CARE ORDER

A document developed and approved for use by the DC Department of Health. This
document authorizes DC Emergency Medical Services personnel to honor “do ot
resuscitate” orders for persons medically diagnosed with a specific terminal condition.

END OF LIFE
The period of time marked by disability or disease that is progressively worse until death.

GRIEF

A normal emotional response to.an external loss; distinguished from a depressive
disorder since it usually subsides after a reasonable time. The individualized and
personalized feelings and responses that an individual makes to real, perceived, or

anticipated loss.

HOSPICE
A care program that provides a centralized program of palhatlve and supportive services

to dying persons and their families, in the form of physical, psycholo gical, social,-and
spiritual care; such services are provided by an interdisciplinary team of professionals

' a:nd volunteers who are available at home and in specialized 1npat1e11t settings.
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" HOSPITAL

An institution for the treatment, care, and cure of the sick and wounded, for the study of
disease, and for the training of physicians, nurses, and allied health personnel. -

INPATIENT RESPITE CARE :

Admission of a patient to a hospital, nursing facﬂlty, or 1npat1ent hospice to allow the
family to have a period without direct care giving. Also, a payment rate for th1s service in
the Medicare hospice benefit. i

INPATIENT SYMPTOM MANAGEMENT CARE
Admission of a patient to a hospital, nursing facility or inpatient hospice to control
symptoms. Also, a payment rate for this service in the Medicare hospice benefit.

INTRACTABLE PAIN
Pain that is not easily managed, governed, or alleviated.

LONG TERM CARE FACILITY

A facuhty that provides a range of health, personal care, social, and housing services to
people who are unable to care for themselves independently as a result of chronic illness
or mental/physical disabilities.

LOSS

The absence of a possession'or a future possession.

MEDICAID

~ A program of medical aid designed for those unable to afford regular medical service and

financed by the state and federal governments in-the United States

MEDICAL POWER OF ATTORNEY
Authority to act for another regarding medical declslons

MEDICARE
AUS. government program of medical care espec1a11y for the aged and disabled.

MOURNING
The outward, social expression of a loss.

NURSE PRACTITIONER ‘
A registered nurse with at least a master’s degree in nursing and advanced education n
the primary care of particular groups of clients, capable of 1ndependent practice ina-

variety of settings.

NURSING HOME
A facility for the care of individuals who do not require hospltahzatton and who cannot

be cared for at home.
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ONCOLOGIST
A specialist in the study of the phys1cal chemical, and blologlcal properties and features
of cancers, including causation, pathogenesis, and treatment.

PAIN
An unpleasant sensation associated with actual or potentlal tissue damage Pain is
whatever the person says it is; experienced whenever they say they are experiencing it.

PALLIATIVE
Relief of symptoms that interfere with quality of life when treatments won’t change thc
course of the illness.

PATIENT SELF DETERMINATION ACT (PSDA)

A federal statute requiring patients to be informed of their authority to make cez“tain
medical decisions, under state law.

PROGRAMS FOR ALL-INCLUSIVE CARE OF THE ELDERLY (PACE)

A federal program offering elderly clients a range of health care services, (ransportation,
food, and soc1al activities, as well as physical, recreational, and occupational therapy.

PROXY
An individual who has been granted the authority or power to act on another’s behalf.

ROUTINE HOME CARE
A daily rate in the Medicare hospice beneﬁt at least 80 percent of the Medicare
beneficiary payment days must be at this rate.

SUPPORTIVE SERVICES
Care services designed to help patient and family cope with the effects of illness and

disability, rather than to alter the course of disease.
VENTILATOR

A machine that takes over breathing for the patient, controlhng the intake and expuatlon
of air. :
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FROM: Greelxter Washington Partnership for Paliiative and End. of
Life Care Presentation, "DC EMS Comfort Care Orders"

What is Cardiopulmonary Resuscitation
(CPR)? |

e CPR includes medical treatments used by
healthcare providers to restart the heart and/or
restore the breathing of someone who suffers a

. cardiac or respiratory arrest.. CPR involves a group
of procedures that may include artificial respiration
and intubation to support or restore breathing and
chest compression or the use of electric stimulation
or. medication to support or restore heart function.

Purpose of CPR

» When CPR was developed, the purpose was
to restore heart function for individuals
experiencing sudden cardiac death resulting
from accidents such as drowning or
electrocution. |
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CPR Effectiveness

A study published in the Journal of the American Medical
Association reported that 305 individuals received effective
bystander CPR, and of those 305, 14 (4.6%) survived.

e A study of 300 elderly people in nursing homes who had CPR
performed showed a survival rate of just 2%. In that study, of
the six people who survived CPR, only one would choose to
have CPR performed again.

o American Heart Association research shows only 10-15% of

hospital patients who have cardiac arrest and receive CPR live

long enough to leave the hospital and survive for a perlod of
time.

What is Comfort Care?

Comfort care focuses on achieving the best possible quality of
life for patients and their families regardless of the stage of the
disease.

e Comfort care focuses on aggressively controlling pain and other
distressing symptoms such as shortness of breath, nausea,-
vomiting, and anxiety or agitation.

e It addresses personal and spiritual concerns, helplng with
decision making and providing opportunities for personal
growth.

e Respect for the patient’s culture, beliefs and values is an

essential component.
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DC EMS Comfort Care Orders

Prepared by The

Greater Washington
Partnership for

Palliative and End-of-Life Care

_/

The Emergency Medical Services Non-
Resuscitation Procedures Act of 2000

e D.C. Law 13-224
¢ Implemented in August 2006

e Enacted so that an‘individual with a life-
limiting terminal iliness has the right to
experience a natural death at home or at
other “out of the hospital” locations.
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' The Emergency Medical Services Non-
Resuscitation Procedures legislation

e Establishes a formal DC protocol to allow

physicians to write orders to not perform
cardiopulmonary resuscitation for their
patients living in the District and being cared
for at home. This legislation establishes the
out-of-hospital DNR and names it a Comfort
Care Order. |

The Cdmfort Care Order (CCO)

e Authorizes Emergency Medical Services

personnel to withhold cardiopuimonary
resuscitation from a person if the person
experiences cardiac arrest (no palpable
pulse) or respiratory arrest (no spontaneous
breathing) as the resuit of a specified
medical or terminal condition and to
administer comfort care.
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- Who is eligible to execute a Comfort Care
- Order?

X An authorized decision-maker on behalf of
. an incapacitated person.

e A surrogate on behalf of a minor.

. o Competent persons 18 years of age or older.

=)

' Under District of Columbia law, authorized
decision-makers include:

. o A person whom the patient has authorized under a

. Durable Power of Attorney for Health Care.

. e A family member recognized under DC law or a
guardian authorized to make health.care decisions if
there is no Power of Attorney.

e Natural or adoptive parents or legal guardian of a

minor child authorized to make health care decisions
are recognized as the surrogate of the minor child.
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Circumstances for DNR with a Comfort
Care Order

e Standard Do Not Resuscitate orders issued by a physician are
only valid in the hospital or other medical facility.

e The Comfort Care Order allows the patient to extend the
physician's DNR order outside the confines of the medical
setting.

¢ The Comfort Care Order allows the EMS personnel to honor
the wishes of the patient, authorized decision-maker or
surrogate to allow a natural death should it occur while the
patient is in an ambulance or otherwise under their care.

e EMS personnel and other care providers honor specially
designed Comfort Care bracelets or necklaces that confirm the
existence of a properly executed Comfort Care Order.

How does one get a Comfort Care Order?

Physicians and others can orders the forms by calling the

Department of Health Cali Center at 202-671-5000 and asking
for the EMS Comfort Care forms.

e The forms are individually numbered. They will be sent with the
temporary plastic bracelets and instructions for ordering a
stainless steel ID type bracelet for a cost of $21.95 each.

e If ordered, the permanent bracelet/necklace will be engraved
with '

- Patient namefidentification number

- Attending MD name/telephone number .

- Comfort Care Order number
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The following information is required
on the form:

Name, Identification Number
Patient Signature

- if the patient is able to sign; .

- otherwise refer to the decision-maker or surrogate name/signature
Attending MD

- signature

- date ]

- license number

- telephone number
Authorized decision-maker or surrogate name/signature/Social
Security number

- it the patient has designated a decision-maker or surrogate, that person's
name, signature and social security number should be on the form.

‘The Comfort Care Order is valid only
when signed by a physician.

e Once completed, one copy of the form must
be faxed or mailed to the Department of
Health as designated on the form. We
recommend sending them by fax and, if
possible, keeping a log of the registration
numbers. \
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Revocation of CCO

e The Comfort Care Order may be revoked at any time
by the patient, his/her authorized decision maker, or
surrogate.

e Consider the order revoked if:

- bracelet or necklace is removed, cut, destroyed, defaced
or discarded

— patient or his or her authorized surrcgate directs another
person to remove or destroy the bracelet in the presence
of the patient, authorized decision maker or surrogate

- the patient, authorized decision maker or surrogate
communicates directly to EMS provider the intent to
revoke the order

¢ Please report any problems securing
forms or bracelets or in other aspects of
the program to Sally White, 202-895-0246

or swhite@gwpartnership.org.
%% o We'd Iove‘to hear success stories too!
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Goverament of the District of Columbia
Department of Health
Emergency Health and Mcdical Services Administration

EMS Comfort Care Order

! ' FORM MUST BE FULLY COMPLETED TO BE VALID

EMS Comfort Care Order/Patient 1.D. No.

A. Patient Information
Name (Print legibly): .
Last First / M.L
Paticnt's DOB: / /. Gender: | Female:
Month  Date Yecar
Signature of (Check one) [ Patient [Z1 Awnthorized Decision-Mal\é by 7] Surrogate
I consent to this Order. :..
Name: Signature:
SSN:
B. Physician's Certification and Order
® | ceitify that this patient has the following specified medical or t
® If the ﬁat'ient‘s heart or breathing stops as a result of the ubovc-'ﬁ' tion, I direct that the _
Patient receive all necessary comfort care as listed on thé Backls xCHrdix fdonary resuscitation (CPR)
and advanced lifc support arc inappropriate measures fgf this’ ¢ |nog to bejused. o
® | have explained to the patient or authorized decision flap lica__ e, the effect of this Comfort
~ Care QOrder as explained on the back of this form, th¢ 10 it,\and the other forms of hecalth
carc advance directives. SNV .
® I havc also explained how this Ozder may be revokéd,* is form.
; Signature of Attending Physician Y
( )
Physician's Namc (printc:%- Physician's Phone Number
C. EMS provider ¢heéck
Patient Transported CCO Revoked

voaxtthor
wntocoy

This toee s an FAMS Comtar s €

Form Copics:
WHITE
Patient's Copy

ort

IMPORTANT: Type or print information clyq
then inscert into plastic bracelet. Physician m

IMPORTANT: Type or primnt infol
i insert into plistic bracelet. Physic

P 007 e 13-224

s are not Valid

N

i printed

[SITIRSTIS AT | RS AR R

MANILEA
For ordering metal bracelet

DC DOH/EHMSA/DNR

64 New York Ave NE Suite 5000

Washington, DC

20001

or fax to: 202-671-0846

Patient Name:
MD Name
MDD Phone:

/
Care Order must sign ALL IDENTIFICATION INSERTS

LEHMSA-DNR-00 1/04

== District of Calumbia
EMS Comfort Care Order
Pafiont NG s o e s e e
MDD Nams
MDD Phone: |

e " CCOPatien LD, #
= District of Columbia
EMS Comfort Care Order

T CChIPatient 1. #

IMPORTANT: Type or print information clearly, detach identification inseri, fold strip

then insert into plastic bracelet. Physician must the affix braceler to patient.

Patient Nune:
‘MD Name:

it District of Columbia
EMS Comfort Care Order - 4

MD Phone: .. .

COOPatient LD, ¢

/
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Washington
Hospital Center  MedStar Health

ADVANCE DIRECTIVE

INTERIM FORM

As such, the intent of my advance directive is as follows:

[ | have an ADVANCE DIRECTIVE that has NOT BEEN provided to the Washington Hospital Center.

| understand that to protect the right | have already demonstrated through an advance directive,
| need to communicate my wishes in regards to my future medical care to my healthcare providers.

O 1 cannot remember any of the content of my advance directive and wish to fill out another one.

| have appointed a Durable Power of Attorney or Healthcare Surrogate: OYes O Ne

for you if you are not able to speak for yourself?

if you have not appointed a Durable Power of Attorney or healthcare surrogate, is there someene you want to make decisions

Name:

Phone:

HHiH

Comments you would like to make:

until | provide a copy to the Washington Hospital Centet.

| understand and agree that this document will serve as a recording of the substance of my existing Advance Directive

Signature of Patient: Date:
Witness: Date:
FORM 2102 09/10/02 65346 PAGE 2 of 4
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shmgton

Hospital Center  MedStar Health

D.C., Marytand and Virginia

ADVANCE DIRECTIVE

P

53

oa
e

1. MY DURAB

{ appoint this person to make decisions about my medical
care if there ever comes a time when [ cannot make those
decisions myself:

P

[ ]

My Durable Power of Attorney for Health Care, Living Will and Other Wishes

_write this document as a directive regarding my future medical care.
Put the initials of your name by the choices you want.

POWER OF

ATTORNEY

[ ]

If the persan | appointed first carnot or will not make
decisions for me, | appoint this person:

Nama Name

Home phaone Home phone
Work phone Work phone
Address Address

I:I | have not appointed anyone to make health care decisions for me in any other document,

1 want the person | have appointed, my doctors,

[ iy Y F
g&:} % ;%ﬁ e &

my family, and others to be guided by the decisions | have made below:

WILL

| do not want life-sustaining treatments {including CPR)
started. If life-sustaining treatments are started, | want them

| do not want life-sustaining treatments (including CPR}
started. If life-sustaining treatments are started, | want them

stopped. stopped.

| want life-sustaining treatments that my doctors think are I want life-sustaining treatments that my doctors think are
best for me. best for me.

Other wishes: Other wishes:

| do not want artificial nutrition and hydration started if it
would be the main treatment keeping me alive. If artificial
nutrition and hydration is started, | want it stopped.

| do not want artificial nutrition and hydration started if it
would be the main treatment keeping me alive. If artificial
nutrition and hydeation is started, | want it stopped.

[ want artificlal nutrition and hydration even if it is the main
treatment keeping me alive

| want artificial nutrition and hydration even if it is the main
treatment keeping me alive

Other wishes:

Other wishes:

1 want to be kept as comfortable and free of pain as possible,
even if such care speeds up my dying or shortens my life.

| want to be kept as comfortable and free of pain as possible,
aven if such care speeds up my dying or shortens my life.

[

Other wishes:

Other wishes:

FORM 2102 09/10/02 £5346 FAGE 3 of 4
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You have the right to be invalved in all decisions about your medical care, even those not dealing with terminal conditions or
persistent vegetative states. If you have wishes not covered in other parts of this document, please indicate them here.

l: | want to donate all of my organs and tissues,

| agree to an autopsy if my doctors wish It.

| only want to donate these organs and tissues:

| do not want an autopsy.

Cther wishes:

| do not wish to donate any of my organs or tissues.

1

Other wishes:

TiEe

If you wish to say more about any of the above choices, ar if you
have any other statements to make about your medical care, you
may do so on a separate sheet of paper.If you do so, put the

number of pages you are adding here:

bl

By my signature below | show that | understand the purpose and the effect of this document. Date
Print Name Signature
Address

=

R

| believe the person who has signed this advance directive to be of sound mind, that he/she signed or acknowledged this advance directive
in my presence, and that he/she appears not to be acting under pressure, duress, fraud, or undue influence. 1 am not related to the person
making this advance directive by blood, marrizge or adoption, nor, to the best of my knowledge, am | named In his/her will.| am not the
person appointed in this advance directive.lam not a health care provider or an employee of a health care provider who is now, or has been

in the past, responsible for the care of the person making this advance directive.

Print Name

Print Name
Signature Date Signature Date
Address Address

TORM 2102 09/10/02 55348
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These dare my personal reques'rs, but it is not a W|II

Name:

(1) Where | want to be

This is my choice about where | want to spend my final days.

i ] Other Place

Have my family and friends near.

Have my favorite music playing.
Have my religion respected.
Other ways | want to be cared for:

Have personal care that helps me feel comfortable.
Have my favorite things around me.

(3) Wherel wantmy things to go
Money

Clothing

Furniture

Equipment

. Pet

Other




(4) Gifts [ want to give

ltem: | To:
ltem: - To:
(5) My body

2 | want to be buried. Where:

2 | want to be cremated. Where | want my ashes to go:

. (6) Being remembered
\ | | want a funeral service 2 Yes 2 No

¢ At my place of worship

¢ At a funeral home

Other place

2
2 | want people to remember me by doing this:

Sign Your Name Dcﬁeﬁ L

Street Address City “State 7 Code ':':Eiéfi:?"

Home Phone Werk Phone Em ail




{Name) ' is my
End-of-Life Advocate (Health Care Agent).

Street Address City State Zip Code

Home Phone Work Phone Email

My End-of-Life Advocate will make decisions for me only if |
cannot make my own decisions.

Du ring my final days, my quality of life means:

2 Being awake and thinking for myself.
Communicating with family or friends.
Being free from constant and severe pain.

Not being connected to a machine all the time.

WO QD D <D

~.. During my final days, my life support treatment decision is:

2 | want life support treatment as long as possible.
| do not want any life support treatment.

| want life support treatment only if my doctor thinks it could help.

R I N B AV ]

| want my End-of-Life Advocate to decide for me.




.....

Sign Your Name Date

Print Your Name Date

Address City State Zip Code

For Witnesses:

As a witness, | promise that (person) ' ,
signed this form while | watched. He /she was not forced to sign it.

| also promise that:
« | know this person and he/she can confirm their identity.
* | am 18 years or older.
* | am not this person’s End-of-Life Advocate (Health Care Agent).

* | am not this person’s health care provider or work for this
person’s health care provider.

-+ | do not work where this person lives.

Wiiness Signature Date.

Witness Signature Date

" One witness must not be related by blood, marriage or adoption and not*
receive any money or property from this person after he/she dies. ‘




SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
~ Probate Division

In re;

= 7

EUNICE WARE: : Intervention Proceedings g
No. 05-01 S P
Adult Ward : . %F—}‘ S
o
EMERGENCY PETITION POST APPOINTMENT F OR! =m
THE APPOINTMENT OF A BIQ-ETHICS PANEL Zj 2

=)
Comes now, Katherine M. Wiedmann, Successor Guardian of Eumceﬁ/ are, an Adult,

and hereby submits the following in support of her Emergency Petition Post-Appointment for
the Appointment of a Bio-Ethics Panel:

L Introduction

1. Petitioner was appointed Successor Guardian by Court Order dated August 3, 2004,

2. Archie Blacknall is the only surviving child of the ward and previously served as the

‘ward’s guardian. See Court Order dated March 8, 2001.

3. On May 12, 2004, Mr. Blacknall was removed as guardian for reasons including his
relocation to North Carolina.

4, The ward is currently 92 years old, having been born on April 9, 1914 and she resides at
the Washington Center for Aging Services, 2601 Bighteenth Street N.E., Washington D.C.
20018.

5. The ward has been diagnosed with Alzheimer’s disease, Stage-two dementia, and has a
history of gastritis. She is unable to speak, is non-responsive to attempts to communicate with
her, is unable to walk or feed herself, and requires assistance with all activities of daily life.

Prior to Petitioner’s appointment, she had a g-tube placed through which she receives all

sustenance,
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6. Her feeding t_ube'hais“ become detached and Petitioner has questions as to whether the

feeding tube should be replaced under the provisions of her living will. Since the ward’s
feeding tube has become detached, she is receiving short-term sustenance intravenously and
cannot subsist for many days without additional nutrition. For this reason, Petitioner
respectfully requests the immediate appointment of a Bioethics Panel and an emergency
hearing to take place on Monday, May 1, 2006.

IL The Ward’s Living Will

7. Soon after her appointment Petitioner visited the ward at the nursing home and
reviewed her chart. She obtained a copy of the ward’s Advance Health Care Directive, signed

by Mr. Blacknall and dated August 20, 2000. See, Advance Health-Care Directive for an

Incapacitated Resident, attached hereto as Exhibit A. The form is incorrectly filled out so that

it both directs health care providers that life-sustaining treatments (including CPR) should not

__be started and that life-sustaining treatments should be provided. . .

8. Petitioner made several attempts to contact Mr. Blacknall, but the information on file at
the nursing home was outdated and the telephone number was non-working. Peﬁtiqner was
told by the nursing home that they believed he no longer lived in the area

9. On March 23, 2005, Petitioner spoke with Dr. Shelly McDonald-Pinkett, the ward’s
attending physician at the nursing home who has treated the ward since her admission in 1998.
Dr. Pinkett explained that she has advanced Alzheimer’s and that she does not expect any
improvement.. She also requested that Petitioner “update” the ward’s advanced directives
because the current document contradicts itseif and for that reason the v;rard would be treated as
“full code.”

10.  On June 2, 2005, Petitioner received a telephone message from Dr. Lamming-Lee, the

2
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ward’s attending physigian at Providence Hospi@liwho informed her that the ward had been

* Providence Hospital regarding the hospitalization of his mother. Petitioner explained that she

meeting, .

- ~

admitted to the ER after experiencing trouble breathing and gastro-intestinal bleeding. Dr.
Lamming—Lee indicated that there was a,DNR on the chart although thg records were unclear.
She referred to the Advance Directive signed by Mr. Blacknall in 2000. Petitioner immediately
called back Dr. Lamming-Lee and both agreed that the ward should remain “full-code” until
Petitioner could investigate further the ward’s wishes.

11. OnJune 6, 2005, Petitioner received a telephone call from Mr. Blacknall, who

explained that he currently lives in North Cﬁrolina and that he had been contacted by

wished to discuss the ward’s advance directives with him and he responded that he had copies
of her will and living will which named him power of attorney to act on her behalf. Petitioner

arranged to meet with Mr. Blacknall and requested he bring any documentation he had to the

12. OnJune 7,2005 and June 21, Petitioner met with Mr. Blacknall, who presented a copy
of the ward’s Living Will and her Last Will and Testament, both signed by the ward and dated

March 4, 1991. See, Living Will of Eunice Ware, attached hereto as Fxhibit B. He stated that

he had never seen the original documents and did not know where his mother may have kept
them. The documents wére prepared by Paul L. Wershals, an attormey with offices in Great
Neck, New York.

13. When Petitioner asked him why he had been appointed guardian originally, when he
had the power of attorney, he stated that he tried to raise this issue to the Court but, as far as he
understood, it was never addressed.

14. During the meeting on June 21, 2005, Petitioner asked Mr. Blacknall how he felt about

3
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 the wishes his mother expressed in the Living Will, that should her doctors determine that she

is in a state of permanent unconsciousness, ﬂlat all health care be withheld or withdrawn. -
Petitioner pointed out that the definition expressly refers to the advanced stages of Alzheimer’s
disease. He responded that he felt the document left some room for interpretation, and he

stated he believed that his mother still recognized him when he visits. He mentioned the Terri
Schiavo case and questioned Petitioner as to whether the feeding tube would be removed. He
stated that he would strongly object té any deciision to remove her feeding tube.

15. On Juﬁe 21, 2005, Petitioner telephoned the offices of the drafting atiorney, who located
the forms and sent them to her office. She is now in possession of the original last will and
testament and living will of the ward.

16. The living will document provides in Section A, entitled “Declaration,” that “If I should
be in a state of permanent unconsciousness, I direct that all health care be withheld or

. withdrawn.” Exhibit B at 1. The ward defines “permanent unconsciousness” as “a lasting______|.
condition, indefinitely without change in which thought, feeling, sensations and awareness of
self or environment are absent in the opinion of my attending physician or other physician
requested by any proxy of mine to render an opinion. It includes a persistent vegetative state
such as in an advanced stage of Alzheimer’s disease, or a similar senile condition, in which
regognjtion of family members is absent, in the opinion of such physician.” Id. at 3, Para. 1(b).
| 17. The ward further provides that “If I should be in a terminal conditiqn and am unable to
make decisions regarding my medical treatment, I direct that all life sustaining treatment be
withheld or withdrawn, including resuscitation, medication, respiration, nutrition and hydration,
excepting only if and to the extent needed to relieve suffering, unduly severe discomfort or

unduly severe pain.” Id. at 1.
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18 Fc_Jr many 'r{lc_)_nt_hs, Peti’{iqper l;as been trying to work with Mr. Blacknall and the ward’s '_
physicians to prepare an advance directives form which complies with the ward’s wishes as sef.
forth in her living will.

19. On July 14, 2005, Petitioner spoke with Dr. Pinkett at the nursing home, and explained
to her that we have been able to locate the ward;s Living Will. After discussing the specific
provisions in the document, Dr. Pinkett stated that she believes the document supports the
directive that no advance cardiac life sﬁpport or cardio pulmonary resuscitation should be
performed. She stated that the ward is not currently on many medications and that these
medications are palliative and improve the ward’s comfort. Finally, she stated that based:-on
the language provided in the living will, she believes that the ward should continue to receive
nutrition through the g-tube.

20. On July 21, 2005, Petitioner sent a letter to Dr. Pinkett to follow up on the issues and to

seek additional medical guidance in the interpretation of the living will. Exbibit C. However, |

it was not until Februafy, 2006 that Petitioner was able to have a conference call with the
doctors and staff at the Home to discuss, from a medical perspective, how the living will should
be interpreted given the ward’s medical condition.

21. On March 1, 2006, Petitioner spoke with the head of pﬁysicians at the Home, Dr.
Obesessan, and he opined that according to the definition in the living will, she is in a persistent
vegetative state. However, Petitioner was unable to ascertain whether the feeding tube is
“health care” under the living will, Part A, Paragraph 1. The doctor advised that he felt the
feeding tﬁbe should remain in place, which is consistent with the opinion of Dr. Pinkett and Mr.,

Blacknall.
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IIlI:_ Emergepcy Request for Appointment of Bio-Ethics Committee___ o

22, On April 12, 2006, Petitioner received a telephone call from the Washington Center For
Aging Services explainmg thaf the ward had bgen trapsferred to Providence Hospital because
her feeding tube had become detached.

23.  During that week, the ward was seen by doctors in the surgical unit, as well in the

gastroenterology unit. Dr. Brownlee, the ward’s attending physician and Dr. Williams, her

gastroenterologist, explained to Petitioner that the feeding tube could not be re-placed at the

same site. The feeding tube was removed and the doctors advised that the site would have to
be left to heal and the feeding tube would have to be re-inserted at a different site. She is
currently being fed intravenously through peripheral parenteral nutrition (PPN), which provides
adequate nutrition only for the short term.

24.  Petitioner now seeks the appointment of an Emergency Bioethics Committee to address

the question of whether the feeding tube should be replaced per the directions of the ward set |

forth in her lving will.
IV.  Legal Issues Presented

The District of Columbia recognizes the right to make advanced decisions for medical
care in a Living Will. See, D.C. Sec. 21-2201 et seq. The purpose of the section is to “affirm
the right of all competent ddults to control decisions relating to their own health care and to
have their rights and intentions in health care matters respected and implemented by others if
they become incapable of- making or communicating decisions for themselves.” D.C. Sec. 22-
2201, Itis also well established that the patient, and not the physician, ultimately decides if

treatment — any treatment — is to be given at all. Canterbury v. Spence, 464 F.2d 772 (D.C.

Cir.), cert. denied, 409 U.1IS. 1064 (1972). -
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However, Petitioner seeks guidance as to the express wishes of the ward as stated in her

living will and whether her medical condition fits into the definition of “permanent
unconsciousness.” The ward defines “permanent unconsciousness” as:
a lasting condition, indefinitely without change in which, thought, feeling,
sensations and awareness of self or environment are absent in the opinion my
attending physician . . . It includes a persistent vegetative state such as in an
advanced stage of Alzheimer’s disease, or a similar senile condition, in which _
recognition of family members is absent, in the opinion of such physician.
Here, the ward combines the concept of a persistent vegetative state with the advanced
stages of Alzheimer’s disease. In addition, Petitioner has discussed this matter with several

doctors who have differing opinions as to whether the feeding tube is “health care.”

The Court of Appeal of Florida considered a similar issue in In re Guardianship of

Estelle M. Browning et al v. State of Florida & Sunset Point Nursing Ctr, 543 So.2d 258 (Fla.
1960). In that case, the court appointed guardian iaetitioned the Court for authority to exercise
the ward’s self-determination as expressed in her living will to withdraw a nasogastric tube. [d. |
at 262. The ward in that case was 89 years old and she had been confined to a nursing home
following a massive stroke which caused major, permanent and irreversible damage to her
brain. She was fully dependen;c on others for her activities of daily living énd received nutrition
and hydration through a feeding tube. Eventually the feeding tube became dislodged and the
ward received feéding through a nasogastric tﬁbe. The ward was totally unresponsive except
that she would respond to deep pain by moving.

Prior to her incapacity, the ward had prepared a living will stating that she desired that
“nutrition and hydration (food and water)” not be provided and that she desired that all life
sustaining procedureé be withdrawn when her death was “imminent.” Her doctors testified that
the ward was in a persistent vegetative state with little or no neurological activity above the

7

APP 28




AT
)

~_ individual’s right of self-determination guaranteed by the Florida constitutional rightto |

I | D

L

bram stem. Id. at 263.

The Court considered the guardian’s request under various legal theories. The Court
first found that under Florida’s Living Will statute, the guardian could not direct the nursing
home to remove the feeding tube. Florida’s statute, much like D.C’s, provides “any competent
adult may . . . make a written declaration directing the withholding or withdrawal of Jife- |
prolonging procedures in the event such person should have a ferminal condition.”! 1d.
(emphasis provided in original). The Court determined that an artificial feeding device
invcﬂved the “provision of sustenance” aﬁd was not a life-prolonging procedure for purposes of
the statute. |

After deciding that no other statute, including the power of attorney statute, provided a
remedy to the guardian, the court went on.to discuss the patient’s right to refuse medical

treatment. The Court explained that the right to refuse medical treatment is based on the

privacy. Id. at 267. Further, when a person is no longer competent to exercise his or her own
right of self-determination, the right still exists, but the decision must be delegated to a
surrogate decision-maker. Id. The Court affirmed the right of the legal guardian to withdraw
the feeding tube under the doctrine of “substituted judgment” where the evidence establishes
the patient would have made the decision to withdraw treatment under these circumstances. Id.
at 272-73.

WHEREEFORE, Petitioner respectfully requests that the Court grant this Petition,

appoint an emergency Bio-Ethics Panel and schedule a hearing for Monday, May 1, 22006.
‘ i

' D.C. Code Section 7-622(a) provides “Any persons 18 years of age or older may execute a declaration directing !
the withholding or withdrawal of life-sustaining procedures from themselves should they be in a terminal
condition”
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Respectﬁﬂly submitted

Katherme M. Wledmann
Successor Guardian of Eunice Ware

D.C. Bar No. 481795

Crowley, Hoge & Fein, P.C.
1710 Rhode Island Avenue, N.W.
7™ Floor

Washington, D.C. 20036

(202) 483-2900

I, Katherine M. Wiedmann, being first duly sworn, on oath, depose and say that I have
read the foregoing pleadings by me subscribed, and that the facts therein stated are true to the
best of my knowledge, information and belief.

Al M et
Katherine M. Wiedmann

Crowley, Hoge & Fein, P.C.

1710 Rhode Island Ave., NW 7% Floor
Washington, D.C. 20036

(202) 483-2900

DISTRICT OF COLUMBIA, SS3:

S .Stubscribed gd sworn to before me by Katherine M. Wiedmann this o @’i‘day of April

_2000

!’M

\z’"’\\w(f J
IVL; comrmssmn explres ? / [f

hi10

CERTIFICATE OF SERVICE

I hereby certify that on the a, E \’!' day of April, 2006, I mailed copies of the foregoing
Petition to the following individuals entitled to notice in this matter:

Eunice Ware
Providence Hospital
1150 Varnum St Ne
Washington, DC 20017
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< 0 ADVANCE HEALTH-~CARE DIRECTIVE

FOR AN INCAPACITA . — o L
‘{ } 7 S et !':u' 3 .s , ; .

I am/we are related by bloog to WQA(; /é’iﬂ‘&c—-& .22-‘.!?% —— '
and reguest that the following health-care directives be observed.

INDICATE YOUR CEOICE BY PLACIKG YOUR INITIALS BY THE APPROPRIATE

RESPONSBES.
, ' Vs
Directions Regarding Termina3l Conditions
"If the resident is ever in a terminal condition, that is, the =
# Ttesident hag ap incurzble or drreversible medical congition and the
1 resident’s doctors conclude that the resident has no chance of
Yeécovery, or that the resident is dying, and/or that the use of ,,é‘ﬁ
1ife—sustaining Procedures wouldg only prolong the resident’s dying,
Te: _:tr"n‘eﬁtiin..--GEner'.al:.__ et W
I/we do not want life-sustaining treatmentsl’
(including CPR) starteg, i
treatments have been sta
stopped. ' ) ' oo
I/we want medi ally indicateg 1ife—sustaining‘;
. treatments. - - - ST o e _
o IpReyant s resident - t6— bétransfarrad T£5" an
acute-care hospital.
: I/we do not want resident to be transferred to
an acute-care hospital. ‘w
E) M /Dﬁwishe e as fpllows: %% %mzfé
_%Z&J L&oﬁﬁ 0532{25?JH{ %%Qvu 7 /
2. Nutrition and Hydratien in Particular, o
e A ———1/we—do—Tiot" wart artificiay natrition ang
hydration started if it would be the primary
treatment keeping the residenc alive. If
artificial nutrition and hydration has been
* . started, I/we want it stopped.
: B) %ﬁf%’ I/we" want medically indicated artificial
nutrition and hydration. ) é ﬂ :
C) My/our wishes zre as follo ’ﬁ 7%«/»/@ st~
AV !Mm bq, 4
3. Comf Measures, / /-
a) ) I/#e want the resident o be Xept as
o comfortable and as pain-free as possible even
if doing so might either prolong the
resident’s dying or shorten the resident’s
life.
Rev.. 7/93 ‘
/ 1 of 3 EXHIBIT

A
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) - . " . . {
;g%cur wishes are as follce ?ﬁ)
__'_-‘—-—-______— . ‘-\“

- e ————
[ f -

respond. to Pecple,

1. Life—Sustaining Treatment ipn Genera],
a

B} I/we want medically indicateq 1ifeasustaining
._-——____—‘———— . .. -
treatments. -

C) I/we sarn+ resident” to be fransferred te an
.
D} _I/we.do-not»want Tesident o be transferreg to
& -—_-_-—___——'—'- *
A an acute-care hospital.

E) Ny /our Wishes are as follows:
—_— —_—

2. Nutrition apg Hydration in Particular,

A) I/We &o not want artifjiciay nutrition ang
T . e \
hydration starteg if it would be the Primary

s,
e

B) I/we want . medically indicateg artificialwr
Nutrition ang hydr;tiqp, R

C) .My[our.wishes-are'as follows:
- Confort Measures, . i
A} : I/we want the resident o be kept as
T ConTortsble ang ag Pain-free as bossible even
if doing spo might either Prolong <+the
residentrg dying or shorten his/her 1ife,
Bj My/our wishes are as followss... . =2t _

Py

OTHER INPORTANT DECISIONS

., %

é; Z’é GQQQ If the resident is ever a Candidate for organ
donation, I/we wish to donate a1l usable Organs
and/or tissues. _

Rev. 7/93
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£ -
Bs _# éé If the resident is éver a candidate for organ

4 donation, I/we do not ish to donate-any of "his7her

— - organs or tigsyuss]

S My/our wishesg areﬂ%ws: 4_//1/?//:1,5_, L A,
§ %ﬁ/ﬂ@; - 2

Hishes Regarding mufopsy :

A) I/we have no objections to a post-mortem (after

/ death) examination, s

B) : I/we do not wish to have 2 post-mortem {(after
death) examination,

C} My/our wishes are as follows:
8IGNATURES {(This section must be compieted for Your advance
- : health~care directive to be valid,}
BY THE SIGNAT + I/WE INDICATE THAT I/WE UNDERSTAND THE
PURPOSE anDp E PETS UMENT. T
Signature: ) 7 7] Date: & ?[254’3
Address: : i [A/E&’Z?,ﬂrgz«i £, 223 2 /7
Signature: f Date:
Address: :
Signature: Date:
Address:

“HE hpove KAME  INDIVIDUAL APPEARED BEFORE ME PERSONALLY, TN
WASHINGTON, D.c., SIGNED IN XY PRESENCE TH_IS DOCUH.ENT, AND AFFIRMED
IT PROPERLY. ) -
: DATED: (’Jg?/jm oD
” é_,;’ A 7
s f\l K / .
.—- \ '-: L?""- [".3’»—.,13.-""’.{’_1?.3/()7-'- \—F
o OTZRY PUBLIC T 7
¥ U
£ \ ' -
4" Subseribed and sworn 1o beloe mein_my presence.
i this 22" . 0&7‘2& 5{447’)‘?“;‘___({) Wotary Public
ir andflgr the T 51 s . T ol [¥le v .
-L@édu— A G
: é{ U “Nb"}} ffd’gir | .
My fssion axpiros_L AL Vi r‘éfg’é’zj/
70
Rev. 7/93
3 of 3
L
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MY LTVING WILL

KNOW ALL MEN BY THESE PRESENTS which are intended
to constitute & POWER OF ATTORNEY (Proxy} and DECLARBTION
Pursuant to law as. now or hereafter ip effect,

THAT, 1, ‘the prlncipal EUNICE WARE; bpresently
residing at 3330 4th Street SE, apt. 205, Washlngton p.Cc., belng
now of sound mind and aple to make health care deCLElons for

myself but reallzlng that I may become unable to do so and

" desiring to provide for that contingency, whether such

contingency be temporary or of indefinite duration or otherwise,

A. DECLARATION
DO HEREBY DECLARE:

If I should be in a state of permanent
Unconsciousness, I direct that all health care be withheld or

withdrawn.

If I should be in a terminal condition and am

unable to make dec1s;ons Tegarding my medical treatmenty, Idirect

that all life sustaining %reatment be withheld or withdrawn,
including resuscitation, medication, respiration, nutrition and
hydration, excepting only if and to the extent needad to relieve
suffering, unduly severe discomfort or unduly severe pain,

Insofar as consistent with the above, I reguest my
attending bPhysician to administer medication to alleviate pain.
I wish to die with whatever dignity is possible.

T also reguest that every one be perfectly honest
and fully candld with me about my condition at all times.
Insofar as 1 am able to do anything, knowledge may be essential
so that I may act accordingly.

It is my preference that T live out my last days at

home if that ig feasible and does not impose an undue burden on

-my family, emotionally or financially. Indeed the avoidance of
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-withdraw consent to medical care,

or myself is a motlvattng force in

such a burden ohﬂﬁﬁ-famiif
executing this document.

B. POWER QOF_ ATTORNEY

AND I DO HEREBY APPOINT my son, ARCHIE JAMES

BLACKNALL:, residing at 3330 4th Street SE, Apt 104, Washington,

D.C. my attorney-in-fact and Proxy TO ACT in my namé, place and

stead, to the fullest extent possible, in any way which I myself

could do, if I were personally present and able to act. In the

event my son, ARCHIE JAMES BLACENALL, cannot act, ny daughter,

PATRICIA BLACENALL, residing at 901 6th Street sw, Washington,

b.C., may act in his stead. They are authorized to act inp the

following capacities:
To make all health care decisions for me and on my
behalf (if and so long as I should be unable to make such

decisions}, to give all such directions and execute and deliver
all such documents and do all such further acts as such Proxy may

deem desirable in connection therewith, including the following:

To 1mplement and give directions to carry.out.the. . |- ..

prov1s;ons of my Declaration and this Power of Attorney,

among

other things; to have access to and disclose medical records and

other personal information; to give or refuse, withhold or

medical (including surgical)
procedures and other care or treatment of any kind and whether

general or specific; to direct the withholding or withdrawal of

all life sustaining treatment including resuscitation,

medication, respiration, nutrition and hydration excepting only
if and to the extent needed to relieve suffering unduly severe
discomfort or unduly severe pain; to grant releases; to employ
and discharge and to select and changs physicians, caregivers,
health care providers and facilities, and enter into agreements
therefor, authorize and arrange for admission into facilities and
discharge therefrom; to resort to the courts;

to expend (or
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withhold) funds.

€. GENERAIL

1. As used in this instrument:

(a} "Life—sustaining treatment" means any medical
procedure or intervention that will serve only to prolong the
process of dying in the opinidn of my attending physician or
other physician requested by ahy proxy of mine to render an
apinion.

{b) "Permanent unconsciousness" means a lasting
condition, indefinitely without change in which thought, feeling,
sensatlons and awareness of self or env;ronment are absent in the
opinion of my attending physician or other physician requested by
any proxy of mine to render an opinion. It includes a per51stent
vegetative state such as in an. advanced stage of Alzheimer's
disease, or a similar senile condition, in which recognition of
family members is absent, in the opinion of such physician.

(c) "Terminal condition" means an incurable or

lrreverSLble condltlon that w1thout the administration of life= ..o oo

sustalnlng treatmenf may reasopnably be expected to result in
death- within a relatively short time in +the opinion of my
attending physician or other Physician requested by any proxy of
mine to render an opinion.

{d) "Including” and words of like import mean

without being limjited thereto,

2. This Power of Attornéy and the other contents
of this instrument shall not be affected by the subseguent
disability or inéompetence of the principal {namely, myself).

3. To induce any third party to act hereunder, I
hereby agree that any third party receiving an executed copy or
a photocopy of this instrument may act hereunder, and that
revocation or termination hereof shall be ineffective as to such

third party unless and until actual notice or knowledge of such
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Tevocation or termination shall have been received by such third

party, and I for myself and for my heirs, executors, legal
representatives ang assigns, hereby release and agree to
indemnify and hold barmless any such ﬁhird party from and against
any and all claims that may arise against suéh third party by
reason of such third party having relied on the provisions of
this instrument, including compliance with my declaration above
or any direction of my Proxy.

4. I am executing this document after due
consideration and after consulting counsel. It sets forth my
wisﬁes that I have over the years expressed orally. Whether or
not there is any specific statute authorizing this, it should, T
trust, be a valid exercise of my'legal rights as a human being;
in any event 1 expect all concerned to honor it. Though it may
be repetitious, let me emphasize that all directions hereunder
are to be carried out promptly and fully even theugh my remaining
life will thereby be shortened. I do not want heroic or other
measures that merely prolpnqrmgﬂgying.mr”"_“"“

S ””mWélﬂrfhis instrument shall he construed breoadly and
liberally to enable my intent to be carried out.
"IN WITNESS WHEREOF, I have hereunto signed my name
and affixed my seal this 4th day of March, 1991 at 10 Cuotter Mill
Road, Great Neck, New York.
é;AAoocéczi%v 2bisagseal )

EUNICE WARE, a/k/a
EUNICE M. WARE

WITNESSED:

The above person, whom I know, voluntarily signed
thi?)instrument in my presence.

fozauﬂgg étﬁcgg?iﬁﬁ? residing at /¥ (lef i;Z?:ZTbe4
‘ /7 iy \ s I e Y
{ ﬁd&iiﬁg? /:i~555%_
7

Ty 5 P 7
residing atsXd- LS A, s 2 en,
Ve aj-a&ésl XS 11342
i, v

=
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STATE OF NEW YORK, GOUNTY oF NASSAU ss.s:

- On the 4th day of March, 1991, before me personally
came EUNICE WARE to me known, and known to me to be the
individual described in, apg who  executed _the foregoing
instrument, and she acknowledged to me that she exectited the -

; v

same. L. . /
: A stel (L p e A

Notary Public

LSA A FALCO
Natary Public, Stats of New York
No. 4976796
Qualified in Suffolk County .,
miasion Expires Dec. 26, 198~
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EROWLEY, HOGE & FEIN, .
‘ ATTORNEYS AT LAW

1710 RH EIDEZ_I@__LAND__A\{EN_U By DNWoo——

- . o ‘ SEVENTH FLOOR

DANIEL H. SROWLEY IDC, MD) WASHINGTON, 0.2, 200363 125
; EHRISTOPHER G. HOGE REe, Mo {(202) 4B3-2900
\_/ LESLIE G. FEIN (DC, MD, TH) FAX (20Z) 483-1 365
KATHERINE M, WIEDMANN (D2, NY) WWW.CHE-LAW. G M

KWIED M N@EH F-LAwW.commm

July 21, 2005
Shelly McDonald-Pinlcett, M.D.
Washington Center for Aging Services
2601 Eighteenth Street NE. '
Washington D.C. 20018
Re: Eunice Ware

Dear Dr. Pinkett:

4604 LANGDRUM LANE
CHEVY CHASE, MD 20815

This letter is to follow-up on our conversation on July 14, 2005 concerning your patient

this time, Ms. Ware should continue to be treated as 4 fu'll:;c__)_d.e patient until I am able to-clarify— -~ -

If I should be in 4 state of permanent unconscious

health care be withheld or withdrawn.
CEE

__%extain issues relating to-her wishes and miy &athority to sign a DNR. order.

nesé, [ direct that al]

“Permanent unconsciousness” means a lasting condition, indefinitely
without change in which thought, feeling, sensations and awareness of self or
environment are absent in the opinion of my attending physician or other
physician requested by any proxy of mine to render an opinion. It includes g
persistent vegetative state such as i an advanced stage of Alzheimer’s disease,
or a similar senile condition, in which recognition of family members is absent,

in the opinion of such physician.

['am writing to request that you respond 1o a number of questions ang that T may discuss

your responses with Mr. Blacknal and the Court in resolving this matter. The questions are as

foliows:

EXHIBIT
| ety
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Page 2 of 3

B o

Do you believe that the ward is in a state of “permanent unconseciousness”
meaning a lasting condition, indefinitely without change in which thought,
feelmg_. sensations and awareness of self or envirenment are absent?

Do you believe the ward is in a “persistent vegetative state™?

What are the indicators of a “persistent vegetative state™?

Do you believe the ward is in “an advanced stage of Alzheimer’s disease, or a

similar senile condition, in which recognition of family members jg absent”?

What are the indicators that a person suffering from advapced Stages of
Alzheimer’s diseage has reached a point where that Person is in a persistent
vegetative state?

Do you agree with the following statement:

has a history of gastrointestinal disease. She 15 unable o Speak, is non-responsjve
to attempts to communicate with her, is unable to walk or feed berself, and
requires assistance with aj] activities of daily life. She has a g-tube through which

she receives all sustenance. In the past two month she has been hospitalized twice .

for problems with breathinganemia ang gasn'c-'i'iité'é.'fiﬁél_‘B'l'_é_é'ding. While

10.

I
12.

-~ hospitalized, the ward received several bloogd transfusions and ajso underwent a

gastro-intestinal endoscopy test.. She hag been discharged from the hospital and
her condition is stable.

Do you wish to add any further information to describe the ward®s current
diagnosis or condition?

Please confirm that the following is a complete list of the medications which Ms,
Ware is currently receiving or update accordingly:

a Prosouree for Jow albumin,30 c¢ liquid

b. Ferrous sulfate, for : 220mg/5mL Elixir (RP Feosol)
c Folic Acid, Img tablet via g-tube '

d Multivitamin Liquid

Please explain whether any of these medications increase the comfort of the ward
and alleviate pain? _

What is your prognosis of the ward?

When we talked you stated that you have treated Ms. Ware since she was first
admitted at the Washington Center for the Aging, in 1908, Please confirm this
information. '
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S. Pinkert, M.D,

July 21,2005 , e

" Page 3 of 3

AS time is of tle £8sence, please provide fesponses to these questiong a3 5001 as possible
and send your response by fax o (202) 483-1365. Thank you very much for vour cooperation.

Feel free to contact me if you have any questions.

Sincerely,

Katherine Wiedmann
Guardian of Bunjee Ware

Ce:

Archie Blacknal]
P.O. Box 761
Garysburg, NC 27813 1
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- Conservator for Eunice Ware, an Adult and for an emergency hearing pursuant to D.C. Code

Ry

SUPERIQE QOURT OF THE DISTRICT OF COLUMBIA
Probate Division -

In re:
EUNICE WARE: ‘ : Intervention Proceeding
' No. 05-01
Adult Ward
ORDER

UPON CONSIDERATION of the Eﬁlergency Petition Post-Appointment for the

Appointment of a Bio-Ethics Visitor of Katherine M. Wiedmann, Court-appointed Successor

Section 21-2033, it is by the_ Court, this day of ,
2006, hereby
ORDERED, that the said Petition be, and it is hereby, GRANTED; and it is further,

ORDERED, that __ S—

be appointed Bioethics Visitors, pursuant to D.C. Code Section 21-2033,

ORDERED, that

Be appointed Counsel for the Subject, and it is further,

JUDGE

Copies to;

11
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

Probate Division

In re:

EUNICE WARE: o Intervention Proceeding
No. 05-01

Adult Ward

NOTICE OF HEARING ON EMERGENCY PETITION POST-APPOINTMENT FOR
THE APPOINTMENT OF A BIO-ETHICS PANEL :

NOTICE IS HEREBY GIVEN that a Petition for the Appointment of a Bio-Ethics
Panel has been filed by Katherine M. Wiedmann, Successor Guardian for Eunice Ware.

Hearing has been set to consider the Petition on the day of s

2006, before in court room ,

in the District of Columbia Superior Court, 500 Indiana Avenue, N.W.

JUDGE

Copies to:

Katherine M. Wiedmann
1710 Rhode island Ave. NW
7" Floor

Washington D.C. 20036

~ Eunice Ware

Providence Hospital
1150 Varnum St Ne
Washington, DC 20017

Archie Blacknall

P.0. Box 761
Garysburg, NC 27831

13
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EUNICE Wﬁ”-%‘ Intervention Procseding ¥
Adu Ward |1 Ne. 01 ¥
..EMIFICATIQM OF INCAPACKTY
- i
A ZS‘/JM .. /%ﬁ/z;af e A7 D bereby certify, thatlam a
~hysician licensed to pm:tmc in the District and anL qualified to make 2 detenmination of
Jnental i incapacity, 1 ﬁ:mhcr cerﬁfy that:
/( @%@uta lsyehiatdst or psycholngxst {cross out any part that is inapplicabﬂé}
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SUPERIOR COURT OF THE DISTRICT OF COLUMRBIA

Probate Division
In ze;
EUNICE WARE: : Intervention Proceeding
No. 05-01
Adult Ward

FINDINGS OF FACT, CONCLUSIONS OF LAW & ORDER
_

This matter came on for hcaripg on the 24" day of April, 2006, on the Emergency |
Petition Post-Appointment for the Appointment of a Bio-Ethics Visitor of Katherine M.
Wiedmsmn, Court-appointed Successor Guardian for Ermice Ware,

The following were present at the hearing: the Petitioner, Katherine M. Wiedmann,
Successor Guardian for Ms. Wate; Anne Meister, the Court-appointed Guardian Ad Litem;
Archje Blacknall, Ms. Ware’s son; and Dr. Willfam Tames Brownlee ITI, Ms, Ware’s attending
physician at Prqvidencc Hospital. | |
o oo Testimony. was taken from Dr. Brownlee and Mr.: Blacknall, as well as from Dr. Shelly ~
MecDonald-Pinkett, the‘ ward’s attending physician at the Washington Center for Aging

Services, by telephone.

FINDINGS OFFACT & CONCLUSIONS OF LAW
After consideration of the Emergency Petition and the testimony and evidence adduced
at the hearing, the Court makes the following ﬁnding§ of fact and conclusions of law:
Eunjce Ware, an adult, was admitted to Providence Hospital on April 12, 2006 due to
the dislodgement of her gastroston-ly tube. |
In consideration of the written certifications pursuant to D.C. Code Section 21-2204, of
William James Bromﬂee HIM.D. and Asim Haracic M.D., a psychiatrist at Providence

Hospital, the Court finds that Eunice Ware is incapacitated and is mcapaBIe of understanding
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the health-care choice, making a decision concerning the particular treatment or services in
question, or communicating a decision even if capable of making it.

On March 4, 1991, the ward executed a durable power of attorney for health care
appointing her son, Archie James Blacknall, hey attorney-in-fact and a declaration concerning
life-sustaining treatment designated as “My Living Will.” [Hereinafter “Living Will”]. Having
been validly executed in the state of New York pursuant to N.Y. Pub. Health Law Section 2981
(MeKinney 2006), the Living Will complies with D.C. Code Sections 7-622 and 21-2202(3),
and is VALID and BINDING;

Under the terms of the Livitig Will, Part C, General (Definitions), Paragraph 2, the
Power of Attorney and the other contents of the Living Will are not affected by the incapacity
of Eunice Ware. |

In the opinion of her attending physicians, Dr. Brownlee and Dr. McDonald-Pinkett,

Eunice Ware is in a state of permanent unconsciousness as that term is defined in the Living

Will, Part C, General (Definitions), Paragraph 1(b).

Under the terms of the Living will, the replacement of a gastrostomy tube constitutes
health care per Part A, Declaration, Paragraph 1.

Under the terms of the Living Will, Part A, Declaration, Paragraph 1, Eunice Ware
directs that should she be in a state of permanent unconsciousness, all health care shall be
withheld or withdrawn.

Under the terms of the Living Will, Part A, Declaration, Paragraph 3, Eunice Ware
directs her attending physician to administer pait medication to alleviate pain so that she may

die with whatever dignity is possible.

Eunice Ware, therefore, by her Living Will consented to the withholding or withdrawa]
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of the gastrostomy tube and all further health care, except the administering of medication to
alleviate pain, and directed her attomey-in-fact to earry owt her directions promptly and fully
even though her remaining life may thereby be shortened.

Based on the testimony of M. Blacknall, he is unable to exercise his authority under

- D.C. Code Section 21-2206 in accordance with the wishes of the principal as expressed in her

Living Will,
On. consideration of the foregoing, the Conrt this - day of __,:gg&?/
2006 makes the following Order:
ORDER
The Successor Guardian, Katherine Wiedmann, shall have the power to consent to the

withdrawal or withholding of the replacement of the gastrostomy tube, as well as the
withdrawal or withholding of all health care treatment, in accordance with D.C. Code Section
21-2047, and it is further.

 ORDERED that mexerr:ismg h;r pm.?ver“to- consent toﬂ the v-v%ﬁ;d-r-aw-wal ot withholding of
the teplacement of the gastrostomy tube, that Successor Guardian shall direct the ward’s health
care providers to withdraw or withhold the replacement of the gastrostomy tube in accordance
with the ward’s wishes as expressed in her Living Will, and it is further,

ORDERED that Successor Guardian shall direct the ward’s health care providers to
withdraw or withhold all health care, except the administering of medjcation to alleviate pain
pet Living Will, Part A, Declaration, Paragraph 3, and it is further,

ORDERED that Successor Guardian may authorize the ward’s health care providers
and health benefits providers to prdvidc hospice care in accordance with the ward’s wishés as

expressed in her Living Will, Part A, Declaration, Paragraph 3, and it is further,




@

O

N

——r P et
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ORDERED that the ward’s health care providers shall coroply with the directions of the

Successor Guardian, even if the ward’s remaining life will thereby be shortened.

4% -

JUDGE

Copies to:

Katherine M, Wiedmann

1710 Rhode Island Ave. NW Archie Blacknall
7 Floor P.O. Box 761

Washington D.C. 20036 Garysburg, NC 27831

. BEunice Ware : Anne Meister

Providence Hospital 700 E Street SE
1150 Varnum St Ne Washington DC 2003
Washington, DC 20017

William Brownlee ITI, M.D.
Eunice Ware

Providence Hospital

1150 Vamum St Ne

~ Washington, DC 20017

Shelly McDonald-Pinket M.D.
Washington Center for Aging Services
2601 Eighteenth Street N.E.
Washington D.C. 20018

 DOCKETED In Chambers ~ MAY © 2 2004

MAILED From Chambers — MAY 0 2 2006
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V&}% ADVANCE DIRECTIVES:

Umve **Must be completed within
H"OSPW:ll 24 hours of admission®*

TS

TO BE COMPLETED BY ADMITTING
DEPARTMENT

Patient has an Advance Darective

UYes {INo ] Unknows TO BE COMPLETED BY HEALTH CARE TEAM

C ided by patient
Dves 2iNe WA TFNO THEN 4+ HAS AN ADVANCE DIRECTIVE BUT DID NOT BRING

Placed in Medical Record # Location

T Yes TINo TN/A L] Home/Requested 7300 Chart
[ Family/Friend/Requested <t On Chart
Admiting Representative Sianature/Date J Docior's Office/Requested {2 On Chart
_ i [ Med Records/Requested Ul On Chart
) ¥ was informed of my right to
formulate an Advance Directive and + Patient given opportunity to prepare new Advance Directive
given information ] Patient Declines
T Ihave the information and wish to |_w  Referred to Case Mgmt. T Seen by Case Mgmt. [ On Chart
speak with someone about 1" ¢ Offered to record patient statement about content of Advance Directive:
formulating an Advance Directive. O Patient Declines
Lt Idonot have an Advamce Directive [ Patient's statement in patient's words are as follows:

and I do not wish to formmfate one.

Healthcare Provider's or Patient's Signature/Date

Patient Signature/date

CODE STATUS ORDER SHEET
**70Q BE COMPLETED BY PATIENT'S PHYSICIAN IF PATIENT IS NOT A FULL CODE

**To Be Renewed Every 7 Days**

In the event of Cardiopulmonary Arrest and patient is NOT a FULL CODE: Order Renewed:
. NO CODE: Do Not Resuscitate (No basic or advanced life support measures) Date: MD Signarure:
. Limit Advanced Life Support Measares. Do not perform or initiate Time:
the following: Date: MD Signature:
V asDpressors Time:
AnuarFyth‘Imcs . . Date: MD Signature:
Defibriliation/Cardioversion Time:
Intabation/Mechanical Ventilation .
Ch : Date: MD Signature:
est Compression Time:
Other (Specify:) e
Resident Physician Signature Date/Time i~ This Code Status Was Revised
Date:
RN Initials:
Attending Physician Signature Date/Time .. ..
Physician Initials:
See next A.D. order for specifics
Registered Nurse Signature Date/Tirne
UWRTC called if appropriate

(Glascow Coma Scale < 5 and on ventilator, or withdrawal of support) Signature/Title/Date/T}"

DO NOT THIN FROM CHART DO NOT THIN FROM
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DOCTOR’S OR_DERS (sign all orders)

_ DO NOT RESUSCITATE (DNR) ORDER

( ) Do Not Attempt to Resuscitate (DNR). In the event of a ca.rchopu.ﬂrnonar_,r arrest,

eMechanical Ventilation eEndotracheal Intubation  #Chest Compression

|
|
| do not initiate any of the following Tesuscitative measures:
|
I

sEmergency Medication

below:

«Ventilation by Positive Pressure Mask o Antibiotics

eRapid Fluid Infusions eElectrical Cardioversion eExternal Pacemakers

( ) Continue ail ordered diagnostic and therapeutic interventions unless crossed out

eAntiarthythmics  eBlood Drawing eIV Fluids eDialysis
*Tube Feeding eIntravenous Vasoactive Drugs P.0O. Feeding

(¥) Continue all Pain Control and Hygiene Measures

. I have discussed this with the patient/patient’s surrogate

| ’

| (Name of Surrogate who understands the order)  (Relationship to Patient),

U Attending Physician Signature”  PrintedName~ =~ Date

Timne

Nurse’s Signature ' Printed Name Date

Time

'
1

i (Complete this section to discontinue DNR order or to change any order above)

. Daie Time (DISCONTINUE THE ABOVE ORDER (S) IMMEDIATELY)

Atending Physician musi also write "DISCONTINUE DNRT on standard order sheel

Physician's Signature Printed Name Date

Time

- Nurse's Signature Printed Name Date

Tirne

DO NOT REMOVE FROM CHART IF THINNED

HUIS!

HOWARD
UNIVERSITY
HOSPITAL

DO NOT HUH

RESUSCITATE
DOCTOR’S 217
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Tool #6

Conversation Scripts:
Getting Past the Resistance

Commission on
Law and Aging

Cliwnginng Lives Thevusgh Resesonds, Edveation sud Adhscosy

Communication is the single most important step in health care planning. Talk about your wishes
with the people who may be called upon to speak or decide for you. Why is this important?

1. No matter what your advance directive says, others will not fully understand your
wishes. The more thoroughly you communicate, the easier it will be for everyone to
respect your wishes.

2. M will help you think about what you want. Others will ask you questions or tell you
things that will make you think about your wishes in ancther way.

3. It will help your loved ones make difficult decisions with less pain, doubt, and anxiety.

4. |t may save money. Sometimes families continue medical treatments long past the
point where they are helpful, simply because they are unsure what their loved one
would have wanted. This is emotionally and financially costly ... and unnecessary.

5. It may even bring your family closer together.

There's no “right” way to start. Nor is there a “right” time. Nor does the discussion necessarily
have to be somber and mournful. Here are some suggestions for getting started:

» Start with a story of someone ¢lse’s experience:
“Do you remember what happened fo so-and-so and what his family went through? |
don’t want you to have to go through that with me. That's why I want lo talk about this
now, while we can.”

“Neither Richard Nixon nor Jackie Kennedy was placed on life support. | wonder if they
had living wills and made what they wanted clear in advance.”
+ Blame it on your attorney:

“Mr. Darrow, my lawyer, says that before | complefe some legal documents, | need fo talk
over with you some plans about end-of-life medical care.”

* Use the worksheets provided in this packet to guide the discussion. A variety of other
workbooks are also available. (See Tool #10 — Resources: Advance Planning.}

ABA Commission on Law and Aging Tool 6/ Page 1
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e * Use a letter, tape, or video recording as a starting point. At first, it may be easier for people to
kj hear what you have to say if you are not there. Afterwards they may be more ready to sit
down and talk with you.

RESISTANCE TO THE DISCUSSION IS COMMON, FOR EXAMPLE...

‘“Mom, | don't see what good it does to talk about such things. It's all in God’s hands
anyway."”

“Dad, | alfready know you don't want any heroic measures if things are really bad. There's
nothing more we need to discuss about if. We'll do the right thing if the situation arises.”

1 just can't talk about this. It's too painful, and talking about it just makes if more likely
that it will happen.” .

IN RESPONSE...

= Be firm and straightforward.

I know this makes you feel uncomfortable, but | need you to listen, to hear what | have to
say. It's very important to me.”

“Yes, death is in God's hands, but how we live until that moment is in our hands, and
that's what I need to talk to you about.”

“If it is too overwhelming for you right now, [ understand. But let's make an appcintment
for a specific time fo sit down fogether to discuss this. Alf right?”

¢ Point out the possible consequences of not talking now.

“If we don't talk about this now, we could both end up in a situation that is even more
uncomfortable. I'd really like fo avoid that if [ could.”

s Ask someone fo be your spokesperson.
if you are able to connect well with one family member or friend, ask this person to initiate

and lead the discussion with other family members or your doctor. This may make your
job of explaining, clarifying, and answering questions easier.

ABA Commission on Law and Aging Tool 6/ Page 2
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District of Columbia Official Code http://weblinks. westlaw.com/result/default.aspx?cite=UUID%2 8N3...

D.C. Council Home Home Search Help ©®

Welcome to the online source for the
District of Columbia Official Code .

DC ST § 7-622
Formerly cited as DC ST 1981 § 6-2422

DC ST § 7-622

Formerly cited as DC ST 1981 § 6-2422

District of Columbia Official Code 2001 Edition Currentness
Division I. Government of District.
Title 7. Human Heaith Care and Safety. (Refs & Annos)
Subtitle A. General.
Chapter 6. Death.
Subchapter II. Natural Death. (Refs & Annos)
=»§ 7-622. Declaration--Execution; form.

(a) Any persons 18 years of age or older may execute a declaration directing the withholding or withdrawali of
life-sustaining procedures from themselves should they be in a terminal condition. The declaration made
pursuant to this subchapter shall be:

e {1} In writing;

Q (2) Signed by the person making the declaration or by another person in the declarant’s presence at the
declarant's express direction;
(3) Dated; and
(4) Signed in the presence of 2 or more witnesses at least 18 years of age.

In addition, a witness shall not be:

(A) The person who signed the declaration on behalf of and at the direction of the declarant;

(B) Related to the declarant by blood, marriage, or domestic partnership;

(C) Entitled to any portion of the estate of the declarant according to the laws of intestate succession of
the District of Columbia or under any will of the declarant or codicil thereto;

{D) Directly financially responsible for declarant's medical care; or ,

(E) The attending physician, an emplayee of the attending physician, or an employee of the heaith facility
in which the declarant is a patient.

{b) It shall be the responsibility of the declarant to provide for notification to his or her attending physician of

the existence of the declaration. An attending physician, when presented with the declaration, shall make the .
declaration or a copy of the declaration a part of the declarant's medical records.

(c) The declaration shall be substantially in the following form, but in addition may include other specific
directions not inconsistent with other provisions of this subchapter. Should any of the other specific directions
be held to be invalid, such invalidity shall not affect other directions of the declaration which can be given
effect without the invalid direction, and to this end the directions in the declaration are severable.

Declaration

Q\ Declaration made this ... day of .......... (month, year).

APP 55
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District of Columbia Official Code http://weblinks. westlaw.com/result/default.aspx?cite=UUID%28N3...

2of3

| P , being of sound mind, willfully and voluntarily make known my desires that my dying shall not be
artificially prolonged under the circumstances set forth below, do declare:

If at any time I should have an incurable injury, disease, or iliness certified to be a terminal condition by 2
physicians who have personally examined me, one of whom shall be my attending physician, and the
physicians have determined that my death will occur whether or not life-sustaining procedures are utilized
and where the application of life-sustaining procedures would serve only to artificially prolong the dying
process, [ direct that such procedures be withheld or withdrawn, and that I be permitted to die naturally with
only the administration of medication or the performance of any medical procedure deemed necessary to
provide me with comfort care or to alleviate pain.

In the absence of my ability to give' directions regarding the use of such life-sustaining procedures, it is my
intention that this declaration shall be honored by my family and physician(s) as the final expression of my
legal right to refuse medical or surgical treatment and accept the consequences from such refusal.

I understand the full import of this declaration and I am emotionally and mentally competent to make this
declaration.

Sigred ... ... i it e s e
BAddress ..ottt m e ninimnaneaaan

I believe the declarant to be of sound mind. I did not sign the deciarant's signature above for or at the
direction of the declarant. I am at least 18 years of age and am not related to the declarant by blood,
marriage, or domestic partnership, entitled to any portion of the estate of the declarant according to the laws
of intestate succession of the District of Columbia or under any will of the declarant or codicil thereto, or
directly financially responsible for declarant's medical care. I am not the declarant's attending physician, an
employee of the attending physician, or an employee of the health facility in which the declarant is a patient.

Witness ...t i i it et e a e e
L o = =

CREDIT(S)
(Feb. 25, 1982, D.C. Law 4-69, § 3, 28 DCR 5047; Sept. 12, 2008, D.C. Law 17-231, § 16(b), 55 DCR 6758.)

HISTORICAL AND STATUTORY NOTES
Pricr Codifications

1981 Ed., § 6-2422.

Effect of Amendments

D.C. Law 17-231 substituted "blood, marriage, or domestic partnership" for "blood or marriage”.

Legislative History of Laws
For legislative history of D.C. Law 4-69, see Historical and Statutory Notes following § 7-621.

For Law 17-231, see notes following § 7-621.
DC CODE § 7-622

Current through January 3, 2010
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D.C. Council Home Home Search Help ©

Welcome to the online source for the
District of Columbia Official Code

DC ST § 7-651.02
§ 7-651.02. Execution and issuance of comfort care order.

DC ST § 7-651.02

District of Columbia Official Code 2001 Edition Currentness
Division I. Government of District.
Title 7. Human Health Care and Safety. (Refs & Annos)

Subtitle A. General.
Chapter 6A. Non-Resuscitation Procedures for Emergency Medical Services.

w5 7-651.02. Execution and issuance of comfort care order.

(a) The following persons may execute a comfort care order to communicate the decision that the person
who is the subject of the order shall not be resuscitated if the person experiences cardiac arrest or respiratory
arrest as a result of a specified medical or terminal condition:

(1) Any competent person, who is 18 years of age or older, on behalf of the competent person;
{2) An authorized decision-maker on behalf of an incapacitated person; or
{3) A surrogate on behalf of a minor.

(b) A comfort care order may be issued only by the attending physician of a person who is the subject of the
Order, The attending physician shall explain to the person who does not wish to be resuscitated and the
person's authorized decision-maker or surrogate, as appropriate, the effect of the Order and the alternatives,
including medical treatment and the issuance of another form of advanced directive. If the person, after
reviewing the alternatives, wishes to execute an Order, the attending physician shall:

(1) Issue the Order and a comfort care bracelet or necklace;

(2) Place the bracelet or necklace on the person;

(3) Explain to the person, authorized decision-maker, or surrogate how the Order may be revoked; and

(4) Submit a copy of the comfort care order to the Mayaor.

{c) The Mayor shall keep canfidential any records containing patient social security numbers.
CREDIT(S)

(Apr. 3, 2001, D.C. Law 13-224, § 3, 48 DCR 27.)

HISTORICAL AND STATUTORY NOTES

Legislative History of Laws

For D.C. Law 13-224, see notes following § 7-651.01.
DC CODE § 7-651.02°

Current through January 3, 2010

Copyright @ 2010 By the District of Colurﬁbia. All Rights Reserved.
END OF DOCUMENT
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% LEXIS
" DISTRICT OF COLUMBIA
? CODE

'5 ANNOTATED

C

2001 EDITION

With Provision for Subsequent Pocket Parts

INCLUDING ALL EMERGENCY, PERMANENT, AND TEMPORARY ACTS
THROUGH D.C. ACT 17-508, AND ANNOTATIONS POSTED TO LEXIS-NEXIS
FOR THE D.C. COURT OF APPEALS THROUGH AUGUST 7, 2008, AND
THROUGH AUGUST 8, 2008, FOR OPINIONS THAT WILL APPEAR IN THE
FOLLOWING TRADITIONAL REPORTERS: SUPREME COURT REPORTER,
FEDERAL REPORTER, FEDERAL SUPPLEMENT, AND BANKRUPTCY
REPORTER.

2008 REPLACEMEN

VOLUME 6

; Tuee 11 — ORGANIZATION AND JURISDICTON OF THE COURTS
: Trreg 12 — RicHr 70 REMEDY
TiTLE 18 — PROCEDURE GENERALLY
TrLe 14 — Proor
TrrLE 15 — JUDGMENTS AND ExucuTioNs; ¥'EES aAND CosTs
TrLE 16 — PARTICULAR ACTIONS, PROCEEDINGS AND MATTERS
Trree 17 — BeviEw
Tme 18 — Wis
TurLe 19 — DESCENT AND DISTRIBUTION
Tirrs 20 — PROBATE AND ADMINISTRATION OF DECEDENTS' BlSTATES
Tyt 21 — Fmouctary RELaTioNs anD THE MeNTatry Trn

Edited and Annotated by the Editorial Staff of the Publisher.

@a—

LexisNexis®




§ 21-200 Fmouciary Rerarions AND THE MENTALLY T11,

Caarrer 20. . GUARDIANSHIF, ProrECTIVE Procezpmgs, anp Durazre
Powrr or ArTorney

Subchapter I. Genergl Provisions See,
Sec. 21-2053. Notice. . ‘
21-2001 Rule of constructior; purposes. 21-2054, Frocedurs concarning hearing and order
21-2002. _Suppleipezgiary genédral principlsg of lawr 21.2055. P erinissil?llg coupirt: orzners
’ applicable, k - ) e - ;
219006, Stenderd ofproot. - 21-2058, P’“&:ﬁ’:ﬁtiﬂajﬁfﬁi and  single
21“200:4"' Effect of a ﬁn@ng of incapacity. 21-2057. Who may be appointed conservator; pri.
Subchapter 11, Definitions

o oxities.
; s 21-2068. Bond.
Z1-2011. Definitions. 21-2059. Effoct of acceptance of appofatmort,
Subckapter IT. Scope gi-‘goﬁg- Somlﬁeﬁsaﬁnn and expenses, '

. T . . . t " 3 1 X "
212021, Territorial epplication. ‘. 031. Death, resignation, or removal of conser
21-2022. Practice in court,

21-2023. [Repealed). .

vator,
21-2062. Petitions for orders subsequent to ap-
21-2025%. Appeals. .
Subchapter IV. Notice, Parties, and .

] pointment,
21-2063. General duty of conservetor,
Representation in Guardignship

21-2064, Tnventory and records,
21-2085. Accounts,

and P fue Preceedings, 21-2088. Conservators; titla by appointent.
nd Frotectiue Proceed "gs 21-2067, Recording of conservators letters.
21-2081, Notice; method, contents, and time of 219088, Sale, ancumbrance, or transaction in.
giving. volving condlict of interest; voidable;
21-2032. Notics; waiver, exceptions,
21-2683. Guardian ad litern; counsel; visitor, 21-2069, Parsons dealing with conservators; pro-
21-2084. Request for notice; interested person, tection, . A

21-2070. Powers of conservator in administration,

Subchapter V. Guardians of 21-2071. Distributive duties and powers of conger-

- Incopacitoted Individuals.

vator, .
21-2041. Procedure for court-appointment of 2  21-2072, Enlargement or limitation of powers of
guardian of an incapacitated individ conservator,
ual :

. 21-2073, Preservation of estate plan; right to ex-
21-2042. Notice; guardianship proceeding, i

amine.
21-2043. Whe may be guerdian; priorities. 21-2074, Pergonal liahility of conservator.
21-2044. Findings; order of appeintment,

21-2075, Termination of proceedings,
21.2045. Acceptance of appoiniment; consent of 21-2078, Payment of debt and delivery of property
Jurisdiction.

to {foreign conservator without local
21-2046. Temporary guardians,

Proceedings,
21-2047. Powers and dnties of general guardian  21.2077. Foreign conservator; proof of authority;
and limited gusrdian, bond; powers,
21-2047.01. i’;?;igg?:l g:armrary, limited, Subchapter VIL. Durable Power of Attorney
21-2047.02. Powers and duties of emergeney and 21-2081. Definition.
health-care guardians, 21-2082. ‘Durable power of atiorney not affected
21-2048. Termination of guardianship for inca~ by incapacity. .
pacitated individual. 21-2083. Relation of attorney in fact to court-
21-2049. Removal or resignation of guardian; fer- appointed fiducjary.

mination of incapaeity. 21-2084, Power of attorney not revoked until no-

Subchapter VI, Protection of Property of
Incapacitated, Disappeared or Detained
Individuals

21-2051. Protective proceedings,
21-2062, Original petition for appointment or pro-
tective arder,

tice,
91-2085, Proof of continuance of durable and
other powers of attorney by affidavit.

Subchapter VIIL Uniform Disclaimer of Property
Interests

21-209; to 21-2098, {Repealed].
Subchapter I. General Provisions
§ 21-2001, Rule of comnstruction; purposes,
. (a) This chapter shall be ]ib;erally construed and applied to promote its underly-

Ing purpoges and policies. .
b) The underlying purposes and policies of this chapter are to:
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§ 21-2003, the allegedly incapacitated woman’s
brother to present clear and convincing evidence
that appointment of a guardian or conservator was
warranted or, pursuant to D.C. Code § 21-2054(e),
entitled the woman to a hearing at which she could

foundation to make the findings that could have
justified its rulings in appointing a conservator. In -
re Penning, 930 A.2d 144, 2007 D.C. App. LEXTS

‘403 (2007).

Applied in In re Penning, — A.2d —, 2007 D.C.

present evidence and eross-examine witnesses, the App. LEXIS 491 (July 12, 2007).
probate court lacked the necessary firm factual - . ’ .

§ 21-2004. Effect of a finding of incapacity.

A finding under this chapter that an individual is incapacitated shall not
constitute a finding of legal incompetence. An individual found to be incapacitated
shall retain all legal rights and abilities other than those expressly Limited or
curtailed in the order of appointment of a guardian-or in a protective proceeding, or
subsequent order of the court. (1981 Ed., § 21-2004; Feb. 28, 1987, D.C. Law 6-204,
§ 2(a), 34 DCR 632.) ' '

Legislative history of Law §-204. — See note
to § 21-2001.

Subchapter II, Definitions

§ 21-2011. Definitions.

‘For the purposes of this chapter, the term:

(1) “Best interests” means prometing personal well-being by assessing:

(A) The reason for the proposed action, its risks and benefits, and any
alternatives considered and rejecteg; and :

(B) The least intrusive, least restrictive, and most normalizing course of
action possible to provide for the needs of the individual. i

(1A) “Claims” in respect to a protected individual, means liabilities of the
protected individual, whether arising in contract, tort, or otherwise, and liabilities
of the estate that arise at or after the appointment of a conservator, including
expenses of administration.

{2) “Court” means the Superior Court of the District of Columbia.

+ {3) “Conservator” means a person who is appointed by a court to manage the
estate of a protected individual and includes a limited conservator described in
section 21-2066(a). .

{4) “Counsel” means an attorney admitted to the practice of law in the District.

(5) “District” means District of Columbia.

1((5)A) “Domestic partner” shall have the same meaning as provided in § 32-
701(3).

(6B) “Domestic partnership” shall have the same meaning as provided in
§ 32.701(4). _ :

(5C) “Bmergency care” means immediate treatment, including diagnostic
treatment, provided in response to a sudden and acute medical crisis in order to
avoid injury, extreme pain, impairment, or death. . _

(8) “Estate” means the property of the individual whose affairs are subject to
this chapter. 7

(7) “Examiner” means an individual qualified by training or experience in the
diagnosis, care, or treatment of the causes and conditions giving rise to the alleged
incapacity, such as a gerontologist, psychiatrist, or qualified mental retardation
professional. : ,

(8) “Guardian” means a person who has qualified as a guardian of an incapac-
itated individual pursuant to court appointment, not including a guardian ad litem,
but including:

(A) A temporary guardian appointed as described in section 21-2046 for a
finite period of time to serve as: - ‘
(i) An emergency guardian whose authority may not extend beyond 21
iiays and who may exercise any powers granted by court order and not prohibited by
aw,;

(ii) A health-care guardian whose authority is granted for up to 90 days
and may be extended for up to an additional 90 days to provide substituted consent
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in accordance with section 21-2210 for an individual certified as i - .
health-care decision; or 1 as incapacitated for 3

(iii) A provisional guardian whose authority is granted fi P
period not to exceed 6 months, upon the court’s finding that any ggirgi:,fiﬁ%%;
effectively performing duties and that the welfare of the incapacitated individus] -~ §

requires 1mmediate action;

(B) A general guardian not limited by the court in scope as described in

section 21-2044(c) or in time as described in section 21-2046; and
(C) Alimited guardian whose powers are limited by the court as described in

section 21-2044(c) and who is appointed for a finite period of time as described in -

section 21-20486 or for an indeterminate period of time.

(9) “Guardian ad litem” means an individual appointed by the court to assis;
the subject of an intervention proceeding to determine his or her interests in regard

to the guardianship or protective proceeding or to make that determination if the
subject of the intervention proceeding is unconscious or otherwise wholly incapable
of determining his or her interest in the proceeding even with agsistance.

(10) “Habilitation” means the process by which an individual is assisted to
aqgﬁire and maintain those life skills that enable him or her to cope more effectively
WL

the demands of his or her own person and of his or her own environment and -

to raise the level of his or her physical, intellectual, social, emotional, and economie
efficiency. :

(11) “Incapacitated individual” means an adult whose ability to receive and
evaluate information effectively or to eommunicate decisions is impaired to such an
extent that he or she lacks the capacity to manage all or some of his or her financial
resources or to meet all or some essential requirements for his or her physical
health, safety, habilitation, or therapeutic needs without court-ordered assistance
or the appointment of a guardian or conservator. _

(11A) “Incapacitated individual for health-care decisions” means an adult
individual who lacks sufficient mental capacity to:

(A) Appreciate the nature and implications of a health-care decision;
{B) Maljie a choice regarding the alternatives presented; or
(C) Communicate that choice in an unambiguous manner.. _

{12) “Intervention proceeding” means any proceeding under this chapter.

(13) “Lease” means an oil, gas, or other mineral lease. '

(14) “Letters” means letters of guardianship and letters of conservatorship.

(15) “Manage financial resources” means '31ose actions necessary to obtain,
administer, and dispose of real and personal property, intangible property, business
property, benefits, and income.

(18) “Meet essential requirements for physical health or safety” means those
actions necessary to provide health care, food, shelter, clothing, personal hygiene,
and other care without which serious physical injury or illness is more likely than
not to occur. )

(17) “Mortgage” means any conveyance, agreement, or arrangement in which
property is used as collateral.

(18) “Organization” includes a corporation, business trust, estate, trust, part-
nership, association, 2 or more persons having a joint or common interest, govern-
ment, governmental subdivision or agency, or any other legal entity.

(19) “Person” means an individual or an organization.

{20) “Petition” means a written request to the court for an order after notice.

(21) “Property” means anything that may be the subject of ownership, and
inclu(ﬁs both real and personal property and any interest in real or personal
property. ‘

(2237 “Protected individual” means an individual for whom a conservator has
been appointed or other protective order has been made as provided in sections
21-2055 and 21-2056. .

(23) “Protective proceeding” means a proceeding under the provisions of
subchagter VI of this chapter.

(24) “Qualified mental retardation professional” means:

(A) A psychologist with at least a master’s degree from an accredited
program and with specialized training or 1 year of experience in mental retardation;

(B) A physician licensed to practice medicine in the District and with
specialized training in mental retardation or with 1 year of experience in freating
individuals with mental retardation;

3
3
i
3
g
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retardation;

(D) A social worker with:

. (i) A master’s degree from a school of social work aceredited by the Council
on Social Work Education (New York, New York), and with specialized training in
mental retardation or with 1 year of experience in working with individuals with

(ii) A bachelor’s degree from an undergraduate social work program
ed by the Council on Social Work Education who is currently working and
ontinues to work under the supervision of a social worker as defined in subpara-
graph (D)(i) and who has specialized training in mental retardation or 1 year of
xperience in working with individuals with mental retardation; -

‘ (E) A rehabilitation counselor who is certified by the Commission on Reha-
ilitation Counselor Certification (Chicago, Illinois) and who has specialized train-

mental retardation;

ceredited program in physical or occupational therapy and who has specialized
raining or 1 year of experience in working with individuals with mental retarda-
on; or ,

(G) A therapeutic recreation specialist who is a graduate of an accredited
rogram and who has specialized training or 1 year of experience in working with
1dividuals with mental retardation.

- (25) “Security” means any:

{A) Note;

(B) Stock;

(C) Treasury stock;

(D) Bond debenture;

(E) Evidence of indebtedness;

(F) Certificate of interest or participation in an oil, gas, or mining title or
age or in payments out of production under such a title or leage;

(G). Collateral trust certificate;

(H) Transferable share;

(I) Voting trust certificate; or

(J) Interest or instrument commonly known as a security, certificate of

‘deposit for, or any warrant or right fo subscribe to or purchase any of the foregoing.
= (26A) “Substituted judgment” means making a decision that conforms as

osely as possible with the decigion that the individual would have made, based

pon the knowledge of the beliefs, values, and preferences of the individual.

" (26) “Visitor” means a person appointed in a guardianship or protective

roceeding who is an officer, employee, or special appointee of the court and who has

o-personal interest in the proceeding.

(27) “Ward” means an individual for whom a guardian has been appointed.
981 Ed., § 21-2011; Feb. 28, 1987, D.C. Law 6-204, § 2(a), 34 DCR 632; Mar. 24,
1998, D.C. Law 12-81, § 14(z), 45 DCR 745; Apr. 4, 2008, D.C. Law 16-7 9,8 7(a),58
DCR 1035; Apr. 24, 2007, D.C. Law 16-305, §85(c)(1), 53 DCR 6198; Oct. 22, 2008,

.C. Law 17-249, § 2(b), 55 DCR 9206.) :

ction references. — This section is refer-
ted in § 7-1901 and § 21-2051.
ect of amendments. — D.C. Law 16-79

“For the purposes of this chapter, the term:
Setfekckk

terest or participation, temporary or interim certificate, receipt, certificate of

erted (5A) and (5B).

C. Law 16-305 substituted “individuals with
ntal retardation” for “mentally retarded indi-
uals” in (24)(B), (C), (D)) and (ii), (E), (F), and

C. Law 17-249 redesignated former (1) as (1A);
cddded present (1); added (5C), (114), and (25A);
ind rewrote (8).

Temporary legislation. — Section 2(a) of D.C.
w 15-98 added (5A) {o read as follows:

“5A) ‘Emergency care’ means immediate treat-
ment, including diagnostic treatment, provided in
response to a sudden, acute, and unanticipated
medical crisis in order to avoid injury, extreme
pain, impairment, or death.”

Section &(b) of D.C. Law 15-98 provides that the
act shall expire after 225 days of its having taken
effect.

Section 2(a) of D.C. Law 15-245 added (54) to
read as follows: .

(C), An educator with a degree in education from an accredited program and
with specialized training or 1 year of experience in working with individuals with |

(F) A physical or occupational therapist with a bachelor's degree from an -

APP 62
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porary Amendment Act of 2003,” was introduced
in Council and assigned Bill No. 15-557, The Bill
was adopted on first and second readings on Nov.
4, 2003, and Dec, 2, 2003, respectively. Signed by
the Mayor on Dec. 18, 2003, it was assigned Act
No, 15-268 and transmitted to Congress for its
review. D.C. Law 15-98 became effective on Mar.
10, 2004, and expires on Oct. 21, 2004.
Legislative history of Law 15-245. — See

Legislative history of Law 16-46. — See note

to § 21-2011, .
Legislative history of Law 16-194, — Sea
note to § 21-2002.

Legislative history of Law 17-100, — See
note to § 21-2002, o
Legislative history of Law 17-249, — See

note to § 21-2002.
note § 21-2011. -7

§ 21-2047. Powers and duties of general guardian and limited guardian.

Except as limited pursuant to section 21-2044, a general guardian or a limited
guardian of an incapacitated individual is responsible for care, custody, and control
of the ward, but is not personally liable to third persons by reason of that
responsibility for acts of the ward.

(a) In particular and without qualifying the foregoing, a general guardian or a
limited guardian shall;

(1) Become or remain personally acquainted with the ward and maintain
sufficient contact with the ward to know of the ward’s capacities, limitations, needs,
opportunities, and physical and mental health;

(2) Take reasonable care of the ward’s personal effects and commence
protective proceedings, if necessary, to protect other property of the ward;

(3) Apply any available money of the ward to the ward’s current needs for
support, care, habilitation, and treatment;

(4) Conserve any excess money of the ward for the ward’s future needs, but
if a congervator has been appointed for the estate of the ward, the guardian, at least
quarterly, shall pay to the conservator money of the ward to be conserved for the
ward’s future needs;

(6) Report in writing the condition of the ward and of the ward’s estate that
has been subject to the guardian’s possession or control, as ordered by the court on
petition of any person interested in the ward’s welfare or on any order of the court,
but at least semiannually;

(6) Make decisions on behalf of the ward by conforming as closely as possible
to a standard of substituted judgment or, if the ward’s wishes are unknown and

remain unknown after reasonable efforts to discern them, make the decision on the

basis of the ward’s best interests; _ : .
- (7) Include the ward in the decision-making process to the maximum extent
of the ward’s ability; and
{8) Encourage the ward to act on his or her own behalf whenever he or she is

: -able to do so, and to develop or regain capacity to make decisions in those areas in

Whic_llzjlhe or she is in need of decision-making assistance, to the maximum extent
possible.
(b) A general guardian or limited guardian may: :

(1) Receive money payable for the support of the ward under the terms of any
statutory benefit or insurance system or any private contract, devise, trust,
conservatorship, or custodianship; )

(2) Take custody of the person of the ward and establish the ward’s place of

> abode within or without the District, if consistent with the terms of any order by a

court of competent jurisdiction relating to detention or commitment of the ward;

~ (3) Institute proceedings, including administrative proceedings, or take
other appropriate action to compel the performance by any person of a duty to
support the ward or to pay sums for the welfare of the ward, if no conservator for the
estate of the ward has been appointed; ’

(4) Consent to medical examination and medical or other professional care,
treatment, or advice for the ward, without liability, by reason of the consent for
injury to the ward resulting from the negligence or acts of third persons, unless the
guardian fails to act in good faith;

(5) Obtain medical records for the purpose of applying for government
entitlements or private benefits and have the status of a legal representative under
the District of Columbia Mental Health Information Act of 197 8, effective March 3,

1979 (D.C. Law 2-136; § 7-1201.01 et seq.); and




§ 21~2047

Fmouctary 'RELATIONS AND THE MENTALLY ILL- 1018

(6) If reasonable under all of the circumstances, delegate to the ward certain
responsibilities for dec1s1ons aﬂ‘ectmg the ward’s Well-bemg

{c) Repealed. -

(d) A guardian is entltled to reagonable compensation for services as g‘uardm_u
and to reimbursement for room, board, and clothing personally provided to the
ward, but only as approved by order of the court pursuant to section 21-2060(a).
(1981 Ed.,§ 21-2047; Feb. 28, 1987, D.C. Law 6-204, § 2(a), 34 DCR 632; May 10,
1989, D.C. Law 7- 231 § 27, 36 DCR 492; Sept. 22, 1989 D.C. Law 8-34, § 2(h), 36
DCR’ 5035; Oct. 22, 2008 D.C. Law 17- 249 § 2(g) 55 DCR 9206.)

Section references. — This section is refer-
enced in § 7-1231.07 and § 21-2049.

Effect of amendments, — D.C. Law 17-249 *

substituted “general gua.rchan and limited guard-
ian” for “guardian” in the section heading and
introduciory language of (a) and (b); substrtuted
general guardian or -a limited guardian for

“suardian” in the mtroductory paragraph; and
added (2)(6) through (8). .

Témporary Iegxslatmn — Section 2(g) of D.C.

Law 16-194 amended the section heading to read
“Powers and duties of general guardian and lim-
ited guardian,” amended (a) and (b) and repealed
(¢) as follows: .
" “Except as’ limited pursuart to section 21-2044,
@ general guardian or a limited guardian of an
incapacitated individual 8 responsible for care,
custody, and control of the ward, but is not person-
-glly liable to third persons by reason of that
responsibility for acts of the ward.

“(a) In particular and without qualifying the

foregoing, a general guardian or limited guard:an .

shall:

Atk

“(4) Conserve any excess money of the ward for
thé ward’s future needs, but if a conservator has
been appointed for the estate of the ward, the
guardian, at least quarterly, shall pay to the con-
servator money of the ward to be conserved for the
ward’s future needs,

“5) Report in writing the condition of the ward
and of the ward’s estate that has been subject to
the guardian’s possession or control, as ordered by
the court on petition of any person interested in
the ward’s welfare or on any order of the court, but
at least sem:t—annually,

‘%8) Make decisions on behalf of the ward by
conforming as closely as possible to a standard of
substituted judgment or, if the ward’s wishes are
~ unknown aid remain unknown after reasonable
. efforts to discern them, make the decision on. the

basis of the ward’s best interests; and

), Encourage the ward to participate mth the
g'uar(han in“the decision-making process to the
maximum extent of the ward’s ability in order to
encourage the ward to act on his or her own behalf
whenever he or she is able to do so, and to develop

“or regain capacity to make decisions in those areas
in which: he or she is in need of decision-making

assistance, to the maximum extent possible.

- kR

“b) A 'generel“jgua‘rdian or limited guardian
may: :

hrekeoksk

“(c) Repealed »

Section 6(b) of D.C. Law 16-194 provided that
the act shall expire after 225 days of its having
taken effect,

Section 2(g) of D.C. Law 17-100 amended the
section heading, repealed (c), and amended por-
tions of subsection (a) and the introductory lan-
guage of (b) to read as follows:

“Powers ‘and duties of generai guardla.u and
limited guardian.

" “Except as limited pu.rsuant to sectmn 21-2044,
a general guardian or o limited guardian of an
incapacitated individual is responsible for care,
custody, and control of the ward, but is not person-

_ally liable to third persons by reason of that

responsibility for acts of the ward.

. “(a) In particular and without qualifying the
foregoing, a general guardlan or limited guardian
shall:

Hetekeokeke

“(4) Conserve any excess money of the ward for
the ward’s firture needs, but if a conservator has
been appointed for the estate of the ward, the
guardian, at least quarterly, shall pay to the con-
servator money of the ward to be conserved for the
ward’s fature needs;

%K) Report in writing the condition of the ward
and of the ward’s estate that has been subject to
the guardian’s possession or control, as ordered by
the court on petition of any person interested in
the ward’s welfare or on any order of the court, but
at least semiannually;

“(6) Make decisions on behalf of the ward by
conforniing as closely as poss1b1e to a standard of
substituted Judgment or, if the ward’s wishes are
‘unknown and remain unknown after reasonable
efforts to discern them, make the decision on the
basis of the ward’s best interests;

- %7) Include the ward in the decision-making
process to the max:'lmﬁm extent- of the ward’s
ability; and - -

“8) Encourage the mdm.dual to act on his dr
her own behalf whenever he'or she is able to do so,
and to develop or regain capacity to make decisions
in those areas in which he or she is in need of
decision-making assistance, to the maximum ex-
tent possible.

“h) A general- guardian” or limited guardlan
may:
' gk,

“(c) Repealed »
, Section 6(b) of D.C. La.W 17-100 prmndes that
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§ 21-2202

Crarrer 22, Heavra-Care DrcIsions
R

Sec.

21-2201. Purpose,

212202, Deflnitions.

21-2203. Presumption of eapacity.

21-2204. Certification of incapacity,

21-2205. Durahle power of attorney for health
CAIB.

21-2206. Rights and duties of attorney in fact.

21-2207. Forms for creating a durable power of
attorney for health care.

Cross references. — Non-reguscitation proce-
dures, § 7-651.01 et seq.

“ § 21-2201. Purpose.

The purpose of this chapter is to affirm the right of all competent adults to control .

See.

21-2208. Revocation.

21-2209. Heelth-care provider limitation.
21-2210. Substitated consent.

21-2211. Limitations,

21-2212, Effsct of chapter.

21-2213. Construction,

Unlawful witkholding of resuscitation of dying
person, § 7-651.12,

decisions relating to their own health care and to have their rights and intentions
in health care matters respected and implemented by others if they become
incepable of making or communicating decisions for themselves. (1981 Ed,, § 21-

2201; Mar. 16, 1989, D.C. Law 7-189, §
10-68, § 23(b), 40 DCR 6311; Mar. 24, 19

" Legislative history of Law 7-189. — Law

7-189, the “Health-Core Decisicns Act of 19887
was infroduced in Ceuncil and sgsigned Bill Ne.
7-131. The Bill wes adopted on first and second
readings on October 26, 1988, and November 15,
1988, respectively. Signed by the Mayor on Decem-
ber 1, 1988, it was assigned Act No. 7-251 and
transmitied to both Houses of Congress for its
review, .

Legislative history of Law 10-68. — D.C. Law
10-68, the "Technical Amendments Act of 19937
was introduced in Council and assigred. Bill No,
10-168. The Bill was adopted on first and second
readinga on June 29, 1993, and July 13, 1993,
respectively, Signed by the Mayor on August 23,

.§ 21-2202. Definitions.

2, 35 DCR 8653; Feb. 5, 1994, D.C. Law
98, D.C. Law 12-81, § 14(y), 45 DCR 745.)

1993, it was assigned Act No. 10-107 and frans-
mitted to both Houses of Congress for its review,
D.C. Law 10-68 became affective on Fehrnary 5,
1994,

Legislative history of Law 12-81, — Law
12-81, the “Technical Amendments Act of 1998,
was introduced in Council and assigned Bill No,
12-408, The Bill was adopted on first and second
readingg on November 4, 1387, and December 4,
1997, respectively. Signed by the Mayor on Decem-
ber 22, 1097, it was assigned Act No. 12-246 and
trangmitted to both Houses of Congress for its
review. D.C. Law 12-81 became sffective on March
24, 1998,

For the purposes of this chapter, the term:

(1) “Attorney in fact” means the person who receives the power of attorney for
health-care decisions pursuant to the provisions of this chapter.

(1A) “Close friend” means any adult who has exhibited significant care and
concern for the patient, and has maintained regular contact with the patient so as
to be familiar with his or her activities, health, and religious and moral beliefs.

(2) “District” means the Disirict of Columbia,

(2A) “Domestic partner” means an adult person living with, but not married to,
another adult person in a committed, intimate relationship, The term “domestic

artner” shall include any adult who has registered as a domestic partner under the
ealth Care Benefits Expansion Act of 1992, effective June 11, 1992 (D.C. Law
9-114; D.C. Code § 32-701 et %q.), as well ag any adult who has registered as a

domestic partner in a substan
jurisdietion.

y equivalent program adminjstered by another

(2B) “Domestic partnership” means 2 adult persons living together, but not
married, in a committed, intimate relationship. The term “domestic partnership”
shall include any relationship registered under § 82-701(4), as well as any relation-
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ship in another jurisdiction that includes a substantially equivalent registration
requirement, including those relationships recognized under § 32-702(i).
(8) “Durable power of attormey for health care” means a legally enforceable

document that:

... (A) Is executed in the District in a manner consistent with this chapter or
validly executed in another jurisdiction pursuant to similar provisions of the law of
that jurisdiction; and

(B) Creates a power of attorney for health-care decigions, which is effective
upon, and only during incapacitation and is unaffected by the sul’asequent disability
or incapacity of the principal as defined in this chapter. _

. (4) “Health-care provider” means any person or organizational-entity, includ-
ing health care facilities as defined in § 44-501, licensed or otherwise authorized to
provide health-care services in the Distriet.

(5) “Incapacitated individual” means an adult individual who lacks sufficient
mental capeacity to appreciate the nature and implications of a health-care decision,
make g choice regarding the alternatives presented or commumicate that cheice in
an unambigucus manner.

(6A) “Member of a religious order or diocesan priest” means an unmarried
adult whe, by vew or other bond of commitment, voluntarily undertakes a style of
living under the rule and direction of a religious order or community that has been
established for religious purposes and has been recognized and approved ag a
religious order or community by a church.

{6) “Principal” means a person who is competent to make health-care decisions
for his or her own benefit or on his or her own account.

(6A) “Qualified psychologist” means a person who is licensed pursuant fo
§ 3-1206.01 and has: : .

(A) One year of formal training within a hospital setting; or

(B) Two years of supervised clinical experience in an organized health- care
setiing, one year of which must be post-doctoral.

(7) “Religious superior” means a bishop or a member of a religious order wheo,
under the approved constitution, laws, statutes, bylaws, or rules of the religious
order or community, exercises authority over the partieular community or wait of
the religious order to which the member of the religious order or community
belongs, (1981 Ed., § 21-2202; Mar, 16, 1989, D.C. Law 7-189, § 3, 35 DCR 8663;
Mar. 11, 1992, D.C. Law 9-67, § 2(a), 39 DCR 12; Feb. 5, 1994, D.C. Law 10-68,
§ 23(c), 40 DCR 6311; Mar. 24, 1998, D.C. Law 12-81, § 14(z), 45 ber 745; Apr. 20,
1999, D.C, Law 12-264, § 57(c), 46 DCR 2118; June 21, 2008, D.C. Law 15-17,
§ 2(a), 50 DCR 3387; Sept. 12, 2008, D.C. Law 17-231, § 22(g), 55 DCR 6758; Oct.
22, 2008, D.C. Law 17-249, § 3(a), 55 DCR 9206.) .

Effect ‘of amendments, — D.C, Law 15-17
added (1A) and (23).

D.C. Law 17-231 added (2B).

D.C, Law 17-249 added (64).

Temporary legislation. — Section 3(2) of D.C,
Law 16-46 added (6A) to read as follows:

“For the purposes of this chapter, the term:

ks

“(64) ‘Qualified psychologist’ means a person
who is licensed pursuant ta § 3-1205.01 and has;

“(A) One year of formel training within a hospi-
tal setting; or )

“(B) Two years of supervised clinical experience
in an organized health care setting, one year of
which must be post-doctoral.” -

Section 6(b) of D.C. Law 16-46 provides that the
act shall expire after 225 days of its having taken
effact,

Section 3(2) of D.C. Law 17-100 added (6A) to
read as follows:

“For the purposes of this chapter, the term;

Ll s

(6A) ‘Qualified psyshologist’ means a person
wheo is licensed pursuant to § 3-1205,01 and has:

“(A) One year of formal training within a hospi-
tal setting; or.

“{B) Two years of supervised clinical experience

in an organized health- care setting, one year of

which: raust be post-doctoral.”

Section 6(h) of D.C. Law 17-100 provides that
the act shall expire after 225 days of its having
taken effect.

Emergency legislation, — For temporary ad-

" dition of (6A), see § 3(a) of the Health-Care Deci-

sions for Perscns with Mental Retardation and
Developmental Disabilities Emergency Amend-
ment Act of 2005 (D.C. Act 16-190, Qctober 28,
2005, 52 DCR 10021).

For temporary additien of (64), see § 3(a) of the
Healih-Care Decisions for Persons with Mental

- Retardation and Developmental Disabilities Con-

gressional Review Emergency Amendment Act of
2006 (D.C. Act 16-262, January 26, 2006, 53 DCR
766}, applicable as of Jannary 26, 2006.
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§ 21-2208. Presumption of capacity.

certified otherwise under § 21-2204. M
decision shall not be inferred from the fa
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An individual shall be presumed capable of making health-care decisions unlesg
ental incapacity to make a health-carg
ct that an individual;

(1) Has been voluntarily or involuntarily hospitalized for mental illness pur-

suant to § 21-501 et seq.; -

. (2) Has a diagnosis of mental retardation or has been determined by a court to
be incompetent to refuse commitment under § 7-1801.01 et seq.; or

(3) Has a conservator or

guardian appointed pursuant to § 21-1501
[repealed] or § 21-2001 et seq. (1981 Ed., § ;li\& % o

21-2208; Mar. 186, 1983, D.C. Law 7-189

§ 4, 35 DCR 8653; Feb. 5, 1994, D.C. Law 10-68, § 23(d), 40 DCR 6811; Apr. 24’
2007, D.C. Law 16-305, § 35(d), 53 DCR 6198.) ’

Effect of amendments. — D.C. Law 16-305
substituted “Haa a disgnosis of mental retarda-
tion” for “Is mentslly retarded” in (2),

Legislative history of Law 7-189. — See note
to § 21-2201,

Legislative history of Law 10-68. — See naote
to § 21-2201.

Legislative history of Law 16-205, — Law
16-305, the "People Firet Respectful Language

Conforming Amendment Act of 2006,” was intra.
duced in Council and assigned Bill No. 16-664, The

- Bill was adopted on first and second readings op

June 20, 2008, and July 11, 2006, respectively,
Signed by the Mayor on July 18, 2006, it was
assigned Act No. 16-437 and transmitted to Con-
gress for its review. D.C. Law 16-306 becams
effective on Apr. 24, 2007, '

CASE NOTES

Applied in Doe v. Diatrict of Columbia, 489 ¥ 8d
376, 2007 US App. LEXIS 13701 (D.C. Cir. 2007).

§ 21-2204. Certification of incapacity.

(2) Mental incapacity to make a health-care decision shall be certified by 2

grofessionals who are licensed to practice

in the Distrielt and qualified to make a

etermination of mental incapacity. One of the 2 certifying professionals ghall he
physician and one shall be a 'qualified psychologist or psychiatrist, Both carlrifyit:lﬁ
professionals shall give an opinion regarding the cause and nature of the men
incapacity as well as its extent and probable duration.
(by Al professional findings and opinions forming the basis of certification under

gubsection (a) of this section sha

be expressed in writing, included in the

patient-care records of the individual, and provide clear evidence that the person is
incapable of understanding the health-care choice, making a decision concerning the
particular treatment or services in question, or communicating a decision even if

capable of making it.

(¢) Certification of incapacity under this section shall be limited in its effect to the

capacity to make health-care decisions and shall not be construed as a finding of
incompetency for any other purpose. (1981 Ed., § 21-2204; Mar. 16, 1989, D.C. Law
7-189, § B, 85 DCR 8653; Feb. b, 1994, D.C. Law 10-88, § 28(e), 40 DCR 6311; Oct.

22, 2008, D.C., Law 17-249, § 3(b), 55 DCR 9206.)

Bection references, — This section is refor-
enced in § 7-1208.03, § 7-1231.07, § 7-1231.08,
§ 7-1305.08a, § 7-1305.07a, § 21-2002, § 21-
2041, § 2]-2046, § 21-2047.02, § 21-2203, § 21-
2210, and § 21-2212.

Effect of amendments, — D.C. Law 17-249, in
(a), substituted “professionals® for “physicians”
thronghout, and substituted “shall be a physician
and one shall be a qualified psychologist or psychi-
atrist” for “shell be a psychiatrist” in the second
sentence.

Temporary legislation, — Seetion 3(b) of D.C.
Law 16-46 amended (a) to read as follows:

“(a) Mental incapacity to make a health-care
decision shall be certified by 2 professionals who
are licensed fo practice in the District and quali-

fied to make a determination, of mental incapacity.
One of the 2 certifying professionals shall be a
physician and one shall be a qualified psychologist
or peychiatist. Af least 1 of the 2 certifying pro-
fessionals shall examine the individual in question
within 1 day preceding certification, Both certify-
ing professionals shall give an opinion regarding
the canse and nature of the mental incapacity as
well as ifs extent and probable doration.”

Section 6(b) of D.C. Law 16-46 provides that the
act shall expire after 226 days of its having taken
effect.

Section 8(b) of D.C. Law 16-194 amended (a) to
read as follows:

“la) Mental incapacity to malke a health-care
decigion shall be certified by 2 professionals who
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are licensed to practice in the District and quali-

Jied to make a determination of mental incapacity. .

One of the 2 certifying professionals shall be &
physician and pne shall be a qualified psychologist
or psychiatrist. At least 1 of the 2 certifying pro-
fésaionale shall examine the individual in question

» ‘'within 1 day preceding certification. Both certify-

ing professionals shall give an opinion regarding
the cauvse and naturs of the mental incapacity as
well as its extent and probable duration.”

Section 80 of D.C. Law 16-194 provided that
the act shall expire affer 225 days of ils having
taken eifect.
| Section 3(h) of D.C. Law 17-100 amended (a) to
read ag follows:

. “(a) Mental incapacity to make g heslth-care

decision shall be certified by 2 professionals who
are licensed to pragtice in the District and guali-
fied to make & determingtion of mental incapacity.
‘One of the 2 certifying professionals shall be a
physiclan and one shall be a qualified psychologist
or paychiatrist,” .

Section 6{b) of D.C. Law 17-100 provides that
the act shall expire after 225 days of its having
taken effect, ‘

Emergency legislation. — For temporary

. amendment of (), sec § 3(h) of the Health-Care’

‘Decisions for Persong with Mental Retardation

- and Developmental - Disabiliies Emergancy

Amandment Act of 2005 (D.C. Act 16-19), Qctober
28, 2005, 52 DCR. 10021).
Tor temporary amendment of {a), sce § 3(b) of

" . the Health-Care Decisions for Persons with Men-

4al Retardation and Developmental Disabilities”
‘Congressional Review Emergency Amendment Ach

. . of 2006 (D.C. Act 16-262, January 26, 2006, 53

DCR 795), applicable as of Janudry 26, 2006.

- For temporary amendment of {a), see § 3(b) of
the Health-Care Decivions for Peraons with Davel-
opmental Disabilities Bmergency Amendment Act

§ 21-2205

of 2008 (D.C. Act 16-430, September 25, 2006, 53
DCR '7940), applicable as of September 22, 2006,

Tor teroporary amendment of (a), see § 3(b) of
the Health-Care Decisions for Persons with Devel-
opmental Disabilities Congressional Review
Emergency Amendment Act of 2006 (D.C. Act
16-666, December 19, 2005, 53 DCR 10272), appli-
cable as of Dacember 21, 2006.

For temporary amendment of (a), gee § 3(b) of
the Health-Care Decisions for Parsons with Devel-
opmental Digabilities Congressional Review
Emerpgency Amendment Act of 2006 (D.C. Act
16-668, December 19, 2006, 53 DCR 10272), appli-
cable as of December 21, 2006. .

Tor tempeorary amendment of (&), see § 3(b) of
the Health-Care Dscisions for Persons with Devel-
opmental Disabilities Emergency Amendment Act
<1>f6 ggg)"i (D.C. Act 17-161, October 18, 2007, 654 DCR

For temporary smendmexnt of (a}, see § 3(b) of
the Health-Care Decisions for Persons with Devel-
opraental - Disabilities Congressional Review
Emergency Amendment (D.C. Act; 17-245, January
£3, 2008, 55 DCR 1230), applicable as of Janunary
16, 2008. ,

For temporary amendment of (a), see § 3(b) of
the Health-Care Decisions for Persons with Devel-
opmental Disabilities Emergency Amendment Act
of 2008 (D.C. Act 17-492, Angust 4, 2008, 55.DCR
9167). '

Legislative history of Law 7-189. — See note
to § 21-2201.

Legislative history of Law 10-88.'— See note
to § 21-2201. , .

Legislatlve history of Law 1646, — See note
to § 21-2202. , .

Legislative history of Law 168-194, -- See
note to § 21-2202.

Legislotive history of Lew 17-100. — See
note to § 21-2202.

Legislative history of ‘Taw 17248, — See
note to § 21-2202. .

CASE NOTES

. .Applied in Doe v. District of Columbia, 489 F.3d

878, 2007 U.S, App. LEXIS 18701 (D.C. Cir. 2007)."

S 21-'2_;205. JJui'ai)Ie pqwei'l of attorney for health care.

(a) A competent adult may designate, in writing, an individual who shall be
empowered to make health-care decisions on behalf of the competent adult, if the
competent adult becomes incapable, by reason of mental disability, of making or
dommunicating a choice regarding a partieular health-care decision.

(b) A durable power of attorney for health care shall include la.ngua.ie which
clearly coromumicates that the principal intends the attorney in fact fe have the
authority to make health-care decisions on behalf of the principal and shall include
language identical or substantially similar te the followng: ©
- (1) “This power of attorney shall not be affected by the subsequent incapacity
of the principal.”; or : .

. (_2)aj1‘This power of attorney becomes effective upon the.ineapacity of the
principal.” '

{c) K durable power of attorney for health care shall be dated and signed by the

%rincipal and 2 adult witnesses who affirm that the principal was of sound mind and

ee from duress at the time of signing. The 2 adult witnesses shall not include the
principal, the health-care provider of the principal or an employee of the health-care
provider of the principal.
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attorney for health care subject to the limitations set forth in this chapter, The
health care provider may not be named as the attorney in fact. (1981 Ed., § 21-2209;
Mar. 16, 1989, D.C. Law 7-188, § 10, 35 DCR 8653; Feb. 5, 1994, D.C. Law 10-68,
§ 23(j), 40 DCR 6311.) ‘ _

Legislative history of Law 7-189, — See note Legislative history of Law 10-68. — See note
. to § 21-2201. to § 21-2201. .

§ 21-2210, Substituted consent.

(a) In the absence of 2 durable power of attorney for health care and provided that
the incapacity of the principal has been certified in accordance with § 21-2204, the
following individuals, in the order of priority set forth below, shall be authorized to
grant, refuse or withdraw consent on behalf of the patient with respect to the
provigion of any health-care service, treatment, or procedure:

(1) A court-appointed guardian or conservator of the batient, if the consent is
within the scope of the guardianship or conservatorship;

(1A) A court-appointed intellectual disability advocate of the patient, if the
ability to grant, refuse, or withdraw consent is within the scope of the advocate’s
appointment under section 7-1304.13;

(2) The spouse or domestic partner of the patient;

(3) An adult child of the patient;

(4) A parent of the patient;

(6) An adult sibling of the patient;

(5A) A religious superior of the patient, if the patient is a member of a religious
order or a diocesan priest: : :

(6B) A close friend of the patient; or

(6) The nearest living relative of the patient.

(b) A decision to grant, refuse or withdraw consent made pursuant to subsection
(a) of this section shall be based on the known wishes of the patient or, if the wishes
of the patient are unknown and cannot be ascertained, on a good faith belief as to
the best interests of the patient.

(c) There shall be at least 1 witness present whenever a person specified in
subsection (a)(2) through (68) of this section grants, refuses or withdraws consent on
behalf of the patient.

(d) Ifno individual in a prior class is reasonably available, mentally capable and
willing to act, responsibility for decisionmaking shall rest with the next reasonably
available, mentally capable, and willing person on the priority list. '

(e) Any person listed in subsection (a) of this section shall have legal standing to
challenge in the Superior Court of the District of Columbia any decision made by a
person of higher priority as listed within that subsection.

() The order of priority established in subsection (a) of this section creates a
presumption that may be rebutted if a person of lower priority is found to have
better knowledge of the wishes of the patient, or, if the wishes of the patient are
unknown and cannot be ascertained, is better able to demonstrate a good-faith belief
as to the interests of the patient.

(g) An individual identified in subsection (a)(5B) of this section shall not be
authorized to grant, refuse, or withdraw consent on behalf of the patient with
respect to a decision regarding a health-care service, treatment, or procedure if the
individual is:

(1) A health-care provider who is treating or providing services to the incapac-
itated patient at the time of the health-care decision; or
owner, operator, administrator, or employee of, or a person with
decision-making authority for, a health-care provider treating or providing services
to the incapacitated patient at the time of the health-care decision.

(h) If no person listed in subsection (a) of this section is reasonably available,
mentally capable, and willing to act, the health-care provider, or the District of
Columbia, for those persons committed or admitted to receive habilitation or other
services pursuant to Chapter 13 of Title 7, or any interested person may petition the
Superior Court of the District of Columbia for appointment of a guardian pursuant
to section 21-2044 or section 21-2046. o
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§ 21-2210

_ (1) The health-care provider who is treating or providing services to the Incapac-
itated patient at the time of the health-care decision shall accept the decision of the
individual authorized under this section to grant, refuse, or withdraw consent on

behalf of the patient as the decision of the

principal. (1981 Ed., § 21-2210; Mar. 186,

1989, D.C. Law 7-189, § 11, 35 DCR 8653; Mar. 11, 1992, D.C. Law 9-67, § 2(b), 39
DCR 12; Feb. 5, 1994, D.C. Law 10-68, § 23(k), 40 DCR 6311; June 21, 2003, D.C.
Law 15-17, § 2(b), 50 DCR 3387; Mar. 13, 2004, D.C. Law 15-105, § 106, 51 DCR
881; Oct. 22, 2008, D.C. Law 17-249, § 3(c), 55 DCR 92086.)

Section references. — This section is refer-
enced in § 7-651.01, § 7-1231.02, § 7-1231.06,
§ 7-1231.07, § 7-1301.03, § 7-1305.04,
§ 7-1305.06a, § 7-1305.06b, § 7-1306.06¢c,
§ 7-1305.07a, § 212011, § 21-2046, § 21-
2047.02, and § 21-2211.

Effect of amendments, — D.C. Law 15-17
inserted “domestic partner” in (a)(2); inserted
(a)(5B} and made a related change; and added (f)
and (g). .

D.C. Law 15-105 redesignated former (g)(1),
(g)(1XA) and (g)(1XB) as present (g), {(g)(1) and
(2)(2), respectively.

D.C. Law 17-249 added (a)(14), (h) and (i).

Temporary legislation. — Section 3(c) of D.C.
Law 16-46 added (a)(14) and (h} to read as follows:

*(a) In the absence of a durable power of attor-
ney for health care and provided that the incapac-
ity of the principal has been certified in accordance
with § 21-2204, the following individuals, in the
order of priority set forth below, shall be autho-
rized to grant, refuse or withdraw consent on
behalf of the patient with respect to the provision
of any health-care service, treatment, or proce-
dure:

Ackeckdek

“(1A) A court-appointed mental retardation ad-
vocate of the patient, if the ability to grant, refuse,
or withdraw consent is within the scope of the
advocate’s appointment under § 7-1304.13.

ke

“(h) If no person listed in subsection (a) of this
section is reasonably available, mentally capable,
and willing to act, the health-care provider, or the
District of Columbia, for those persons committed
or admitted to receive habilitation or other ser-
vices pursuant to Chapter 13 of Title 7 of the
District of Columbia Code, or any interested per-
gon may petition the Superior Court of the District
of Columbia for appointment of a limited guardian
for health care pursuant to § 21-2044(c).”

Section 6(b) of D.C. Law 16-46 provides that the
act shall expire after 225 days of its having taken
effect.

Section 3(c) of D.C. Law 16-194 added (a)(1A),
and (h) to read as follows:

“(a) In the absence of 4 durable power of attorney
for health care and provided that the incapacity of
the principal has been certified in accordance with
§ 21-2204, the following individuals, in the order
of priority set forth below, shall be authorized to
grant, refuse or withdraw consent on behalf of the
patient with respect to the provision of any health-
care service, treatment, or procedure:

HekHeskok

“(1A) A court-appointed mental retardation ad-
vocate of the patient, if the ability to grant, refuse,
or withdraw consent is within the scope of the
advocate’s appointment under section 7-1304.13.

ek

“h) If no person listed in subsection (a) of this
section is reasonably available, mentally capable,
and willing to act, the health-care provider, or the
District of Columbia, for those persons committed
or admitted to receive habilitation or other ser-
vices pursuant to Chapter 13 of Title 7, or any
interested person may petition the Superior Court
of the District of Columbia for appointment of a
health-care guardian pursuant to section 21-2044
or section 21-2046.”

Section 6(b) of D.C. Law 16-194 provided that
the act shall expire after 225 days of ifs having
taken effect.

Section 3(¢) of D.C. Law 17-100 added (a)}(14),
(h) and (i) to read as follows:

“(a) In the absence of a durable power of attor-
ney for health care and provided that the incapac-
ity of the principal has been certified in accordance
with § 21-2204, the following individuals, in the
order of priority set forth below, shall be autho-
rized to grant, refuse or withdraw consent on
behalf of the patient with respect to the provision
of any health-care service, treatment, or proce-
dure:

skekkkek

“1A) A court-appeinted mental retardation ad-
vocate of the patient, if the ability to grant, refuse,
or withdraw consent is within the scope of the
advocate's appointment under section 7-1304.13.

sk

“th} If no person listed in subsection (a) of this
section is reasonably available, mentally capable,
and willing to act, the health-care provider, or the
District of Columbia, for those persons committed
or admitted to receive habilitation or other ser-
vices pursuant to Chapter 13 of Title 7, or any
interested person may petition the Superior Court
of the District of Columbia for appointment of a
health-care guardian pursuant to section 21-2044
or section 21-2046.

“(i) The health-care provider who is treating or
providing services to the incapacitated patient at
the time of the health-care decision shall aceept
the decision of the individual authorized under
this section to grant, refuse, or withdraw consent
on behalf of the patient as the decision of the
principal.”

Section 6(b) of D.C. Law 17-100 provides that



(

-the act shall expire after 225 days of its having
“taken effect, —

<  Emergenecy legislation. — For femporary
amendment of section, see § 2(g) of the Health-
“'Care Decisions for Persons with Developmental
- Disabilities Emergency Amendment Act of 2006
(D.C. Act 16-480, September 25, 2006, 53 DCR
7940), applicabie as of September 22, 2006.

~ For temporary amendment of section, see § 2(g)
‘of the Health-Care Decisions for Persons with
Developmental Disabilities Congressional Review
Emergency Amendment Act of 2006 (D.C. Act
6-566, December 19, 2006, 53 DCR 10272), appli-
cable as of December 21, 2006.

For temporary amendment of section, see § 2(g)
-of the Health-Care Decisions for Persons with
Developmental Disabilities Emergency Amend-
.ment Act of 2007 (D.C. Act 17-161, October 18,
-2007, 54 DCR 10932). :
--For temporary amendment of (a) and repeal of
-{c), see § 2(g) of the Health-Care Decisions for
~Persons with Developmental Disabilities Congres-
sional Review Emergency Amendment (D.C. Act
" 17-245, January 23, 2008, 55 DCR 1230}, applica-
-ble as of January 16, 2008.

. *For temporary amendment of section, see § 2(g)
7of the Health-Care Decisions for Persons with

" Anavysis
- Quardian’s discretion.
Intent. )
Guardian’s diseretion.
‘Suitable guardian has considerable discretion in
gauging how best to care for his or her ward, and

“micromanagement and second-guessing. In re
iOrshansky, 804 A.2d 1077, 2002 D.C. App. LEXIS
488 (2002).

Intent.
Although District of Columbia law authorizes a
sguardian to change a ward’s place of residence, it

A guardian shall not have the power:

“hearing and order of the court;

hearing and order of the court;

‘this chapter does mnot call for judicial’

procedures unless it appears that the inca
“the withholding of these procedures and t
‘in the order of appointment or after subsec:{uent hearing and order of the court;
(4) To consent to the involuntary or vo

{_'1019 Guarpiansmir, DuraBLE PoweR oF ArToRNEY, ETC. §-21-2047.01

Developmental Disabilities Emergency Amend-
ment Act of 2008 (D.C. Act 17-492, August 4, 2008,
56 DCR 9167). :

Legislative history of Law 6-204. — See note

to § 21-2001. ’
* Legislative history of Law 7-231. — Law .
7-231, the “T'echnical Amendments Act of 1988,"
was introduced .in Council and assigned Bill No.
7-586. The Bill was adopted on first and second
readings on November 29, 1988, and December 13,
1988, respectively. Signed by the Mayor on Janu-
ary 6, 1989, it was assigned Act No. 7-285 and
transmitted to both Houses of Congress for its
review.

Legislative history of Law 8-34. — See note
to § 21-2002.

Legislative history of Law 16-194. — See
note to § 21-2002.

Legislative history of Law 17-100. — See
note to § 21-2002.

Legislative history of Law 17-249. — See
note to § 21-2002.

Editor’s notes. — D.C. Law 17-249 substituted
“a general guardian or a limited guardian” for
“cuardian” in the-introductory paragraph, which
would have resulted in the phrase “a a guardian®;
LexisNexis edited out the extra indefinite article.

i CASE NOTES

L

does not authorize a guardian to establish the
ward's intent with respect to residency; thus the
guardian could move the ward to a different state,
but the exercise of that authority did not change
the legal effect of the change of residence under the
Medicaid regulations. McKenzie v. D.C. Dep't of
Human Servs., 802 A.2d 356, 2002 D.C. App.
LEXIS 377 (2002).

Applied in In re Estate of Grealis, 902 A.2d 821,
2006 D.C. App. LEXTS 414 (2006); In re Randolph-

-Bray, 942 A.2d 1142, 2008 D.C. App. LEXIS 78

(2008); Snead v. Watkinsg (In re Estate of
MeDaniel}, 953 A.2d 1021, 2008 D.C. App. LEXIS
286 (2008). -

. § 21-2047.01. Limitations on temporary, limited, and general guardians.

. To consent to an abortion, sterilization, psycho-surgery, or removal of a
bodily organ except to preserve the life or prevent the immediate serious impair-
.ment of the physical health of the incapacitated individual, unless the Eower to
‘consent is expressly set forth in the order of appointment or after su

sequent

(2) To consent to convulsive therapy, experimental treatment or research, or
‘behavior modification programs involving aversive stimuli, unless the power to
‘consent is expressly set forth in the order of appointment or after subsequent

(3) To consent to the withholding of non-emergency, life-saving, medical
Eacitated person would have consented to

e power to consent is expressly set forth

untary civil commitment of an incapac-

iitated individual who is alleged to be mentally ill and dangerous under any
provision or proceeding occurring under Chapter 5 of Title 21, except that a
‘guardian may function as a petitioner for the commitment consistent with the
requirements of Chapter 5 of Title 21 or Chapter 13 of Title 7;
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(6} To consent to the waiver of any substantive or procedural right of the

incapacitated individual in any proceedin,

(6) To prohibit the marriage or

g arising from an insanity acquittal; gp-

diverce, or consent to the termination of

parental rights, unless the power is expressly set forth in the ordér of appointment
or after subsequent hearing and order of the court. (Oct. 22, 2008, D.C. Law 17-249,

§ 2(h), 55 DCR 9206.)

Section references, — This section is refer-
enced in § 21-2047.02.

Temporary legislation. — Section 2(h) of D.C.
Law 16-194 added this section,

Section 8(b} of D.C. Law 16-194 provided that
the act shall expire after 225 days of its having
taken effect, - . .

Section 2(h) of D.C. Law 17-100 added this
section.

Section 6(b) of D.C. Law 17-100 provides that
the act shall expire after 225 days of its having
taken effect.

Emergency legislation. — For temporary ad-
dition of section, see § 2(h) of the Health-Care
Decisions for Persons with Developmental Disabil-
ities Emergency Amendment Act of 2006 (D.C. Act
16-480, September 25, 2006, 53 DCR 7940), appli-
cable as of September 22, 2006.

For temporary addition of section, see § 2(h) of
the Health-Care Decisions for Persons with Devel-
opmental Disabilities Congressional Review
Emergency Amendment Act of 2006 (D.C. Act
16-566, December 19, 2006, 53 DCR 10272), appli-
cable as of December 21, 2006.

For temporary addition of section, see § 2(h) of
the Health-Care Decisions for Persons with Devel-

§ 21-2047.02. Powers and duties of emergency and health-caré.g‘uaf ] ian:

(a) Except as limited by sections 21-2046 and 21-2047.01, an emergency guard
or health-care guardian is responsible for providing substituted consent for
incapacitated individual and for any other duties authorized by the court, butis’
persons by reason of that responsibility or actstof thi

personally liable to third
incapacitated individual.

(b) An emergency or health-care guardian shall: ;
(1) Become or remain personally acquainted with the ward ]
sufficient contact with the ward to know of his or her capacities, limitations, needs
opportunities, and physical and mental health; : . SRR
(2) Make decisions on behalf of the ward by conforming as closely as po:
if the ward’s wishes are unkno
to discern them, make the decisi

a standard of substituted judgment or,
remain unknown after reasonable efforts
basis of the ward’s best interests;

(3) Include the ward in the decision-making process to the mammum exi

the ward’s ability.

possihble; and

(5) Make any report the court requires.
(¢} An emergency or health-care guardian may: A
. (1) Grant, refuse, or withdraw consent to medical examination and |
treatment for an individual who has been deemed incapacitated pursuan

21-2204;
(2) Obtain medical records for the
pursuant to section 21-2210; and

(8) Have the status of a legal representative under Chapterk 120 le
2(h), 55 DCR 92206.) L i

22, 2008, D.C. Law 17-249, §

(4) Encourage the individual to act on his or her own behal_f whenever he
is able to do so, and to develop or regain capacity to make decisions in those,ar:
in which he or she is in need of decision-making assistance, to the maxim

purpose of pr'oviding..-éubg\i f{ﬁtédécﬁ

opmental Disabilities Congressional. Review
Emergency Amendment Act of 2006 (D.C. Act -
16-566, December 19, 2006, 53 DCR 10272), appli-
cable as of December 21, 2006. L
For temporary addition-of section, see § 2h) of
the Health-Care Decisions for Persons with Davel- -
opmental Disabilities Emergency Amendment Act
0f 2007 (D.C. Act 17-161, October 18, 2007, 54 DCR
10932).

the Health-Care Decisions for Persons with Devel-
opmental Disabilities Congressional Review :
Emergency Amendment (D.C. Act 17-245, January :
23, 2008, 55 DCR 1230), applicable as of January.
16, 2008. - L b
For temporary addition of section, see § '2(h) of
the Health-Care Decisions for Persons with Devel- -
opmental Disabilities Emergency AmendmentAct
of 2008 (D.C. Act 17-492, August 4, 2008, 55 DR
9167), L
Legislative history of Law 16-194. — See
note to § 21-2002. s
Legislative history of Law 17-100. — Sez
note to § 21-2002. o
Legislative history of Law 17-249. -
note to § 21-2002, 1

and -maintain

e

Xte

For temporary addition of section, see § 2(h)nf . -

g
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