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IUIEIT{ORANDI'}{ OPINION AND ORDER

This matter came before the Court  for a hearing on the

part ies'  cross-motions for summary judgment.  Having considered the

pleadings, the oral-  arguments of counsel- ,  and the relevant case and

statutory law, the Court  f inds that there is no genuine issue of

mater j-al  fact,  and, for t t re reasons set forth herein, concJ-udes

that pet i t ioner j -s ent j - t led to summary judgrnent as a matter of  law.

FACTS

1.  Computer  Network Systems,  Inc.  ( r rCNSIrr ) ,  is  a  Delaware

corporation in the business of providing computer and data

processing serv ices.  Tts  pr inc ipa l  p lace of  bus iness is  in  the

Dist r ic t  o f  Columbia.

2 .  The  D is t r i c t  o f  Co lumb ia  ( "D is t r i c t r ' ) ,  a  mun ic ipa l

corporation chartered by the federal government, is authorized to

impose sales and use taxes pursuant  to  D.C.  Code SS 47-2001 et  seq.



( 1 9 9 0 ) 1  ( " D i s t r i c t  o f  C o l u m b i a  S a l - e s  T a x  A c t r r ) ,  a n d .  4 7 - 2 2 0 1  e t  s e q .

( I tDistr ict  of  Colurnbia Use Tax Act ' r  )  .2

3 .  Pursuant  to  the  D.C.  Sa les  Tax  Ac t  and the  D.C.  Use Tax

Act,  as they existed pr ior to amendrnent in Ju1y, l -989,3 the

Distr ict  imposed taxes upon retai l  sales of t t tangible personal

p r o p e r t y . t r  P r i o r  t o  J u 1 y , t . 9 8 9 ,  t h e  s a l e s  a n d  u s e  t a x  s t a t u t e s  d i d

not include data processing or computer software purchases as

re ta i l  sa les  sub jec t  to  taxa t ion ,  nor  d id  the  s ta tu tes  ident i f y

computer software as tangible personal property.a

4 .  For  the  per iod  June 30 ,  1988,  th rough February  28 ,  l -989,

CNSf  vo lun tar i - l y  f  i l -ed  and pa id  month ly  sa les  and use taxes .  Of

t h e  D . C .  s a l e s  a n d  u s e  t a x e s  p a i d  d u r i n g  t h a t  p e r i o d ,  i 2 ' 1 , 4 8 3 . 4 I

was paid on the purchase of computer software.

1 Un1ess otherwise ind icated,  c i ta t ions to  the D.C.  Code
refer to the 1990 Replacement Volume.

2 Th" ttDistr ict of columbia Sales Tax Actrr and the
t tDis t r ic t  o f  Columbia Use Tax Act i l  compr ised t i t les I  and I I ,
respectj-ve1y , of the ttDistr i-ct of Columbia Revenue Act of L949.t l
63  S ta t .  I I 2  (May  27 ,  1949 ) .

3  See  D .C .  Code  SS  47 -2OOI  e t  seq . ,  and  47 -22OI  e t  ses .
(1981  Rep I .  )

4 R"=pondent contends that prior to the 1989 amendment, the
Distr ict of Columbia dist inguished between rrcannedr' ( or
prepackaged) software and customized software and taxed only canned
software based on the reasoning that customized software was exempt
from the tax because of i ts personal service component, pursuant to
D .c .  Code  547 -2001  (n ) ( z ) ( s )  ( I e87  Rep l . )  and  DCMR 5403 .2  (1e86 ) ) .
This dist inction i-n types of software, however, was not set forth
in any statute or regulation. Further, respondent was unabl-e to
provide any documentation to support i ts claim that canned software
had rralways" been taxed. The Distr ict made a similar assert ion in
D i s t r i c t  o f  Co lumb ia  v .  Acme  Repo r t i nq  Co . ,  530  A .2d  7OB,  7 IO  (D .C .
L9B7),  in  which i t  argued,  to  no avai1,  that  cour t  repor t ing
services were taxable as public stenoqraphic services because DFR
had ttalways taken the posit j-onfl  that they were taxable.



5. The Revenue Amendment Emergency Act of 1989,) enacted on

J u l y  1 ,  1 9 8 9 ,  a m e n d e d  D . C .  C o d e  S S  4 7 - 2 O O 1 -  e L  s e q . ,  a n d  4 7 - 2 2 O L  e t

seq. (1987 Repl.  )  ,  to include rr the sale of or charges f  or data

processing and information servicesrr (  including software purchases)

as  taxab le  re ta i l  sa les  t ransac t ions .6

6. The amendment and the accompanying publ ic not ices

prompted CNSf to review i ts pr ior sales and use tax payments for

overpa l rment .  In  August ,  l .989 ,  pursuant  to  D.C.  Code S 47-2O2O

Revenue Amendment  Emergency  Ac t  o f  1989 (D.C.  Ac t  8 -36 ,
M a y  2 6 ,  1 9 8 9  ,  3 6  D C R  4 1 7 0  )  .

Spec i f i ca l l y ,  D .C.  Law a- I7  added the  fo l low ing  lanquage
( as  (n ) ( r ) (N )  t o  S  47 -2001  and  (a ) ( r ) ( x )  t o  S  47 -22o I )  t o  p rov ide
that  the terms r r reta i l  sa let r  and l tsa le aL reta i l r t  inc lude:

The sale of or charges for data processj-ng and
information services.
( i) For the purposes of this paragraph, the
term rrdata processinq servicesrr means the
processing of information for the cornpilat lon
and production of records of transactionsi the
maintenance, input and retr ieval- of
information; the provision of direct access to
computer equipment to process, examine or
acquire information stored j-n or accessible to
the computer equipment; the specif ication of
computer hardware configurations, the
eva lua t i on  o f  t echn ica l -  p rocess ing
characterist ics, computer programming or
software, provided in conjunction with and to
suppor t  the sa le,  1ease,  operat ion,  o t
application of computer equipment or systems;
word processing, payrol l  and business
accounti-ng, and computerized data and
information storage and manipulation; the
input or inventory control- data for a company,'
the maintenance of records of employee work
time; f i l ing payrol l  tax returns; the
preparation of W-2 formsi the computation and
preparation of payrol l  checks; and any system
or applicatj-on progranming or software.



(1987 Rep l .  ) ,  pe t i t ioner  f i led  a  c la j -m w i th  the  Aud i t  p iv is ion  o f

the Distr ict  of  Columbia Department of Finance and Revenue ( t tDFRtt )

request ing a refund of those sales and/or use taxes paid.

7 .  I n  S e p t e m b e r ,  1 9 8 9 ,  D F R  d e n i e d  p e t i t i o n e r ' s  c l a i m  f o r  a

refund. Later that month, pet i t ioner asked DFR to reconsider the

ru l ing .  By  le t te r  da ted  October  6 ,  1989,  DFR a f f i rmed i t s

dec is ion .  Pet i t j -oner  subsequent ly  f i led  a  compla in t  in  th is

Cour t .  T

DISCUSSION

The issue before the Court  is whether canned computer software

was tangible personal property subject to sal-es and use taxes under

Distr ict  of  Col-umbia law pr ior to the amendment of the D.C. Sales

and Use Tax Acts in JuIy,  L989. That is,  the Court  must determine

as a statutory matter of  law what Congress intended by i ts use of

the term t t tangible personal propertyt '  in the or iginal  sales and use

tax statute, known as the Distr ict  of  Col-umbj-a Revenue Act of 1949,

specif ical ly whether computer software was contemplated within the

def in i t ion  o f  tha t  phrase.

Th is  Cour t  has  ju r isd ic t j -on  over  th is  appea l  pursuant  to  D.C.

C o d e  S S  4 7 - 8 2 5 ( i )  a n d  4 7 - 3 3 0 3 .  S u p e r i o r  C o u r t ' s  r e v i e w  o f  a  t a x

assessment j -s de novo necessitat ing competent evidence to prove the

i s s u e s .  W v n e r  v .  D i s t r i c t  o f  C o l u m b i a ,  4 I I  A . 2 d  5 9 ,  6 0  ( D . C .

7 Pet i t ioner 's  Appeal  f rom DFR's Denia l  o f  Cla i rn  for  Refund
of  Sales and Use Tax,  or ig ina l ly  f i led in  the Civ i l  D iv is ion of  the
Superior Court, was cert i f j-ed to the Tax Division by order of the
Honorab le  Nan  R .  Huhn ,  pu rsuan t  t o  D .C .  Code  S  11 -1201  (1981) .



1980).  The taxpayer bears the burden of proving that the

government 's  assessment  i s  incor rec t .  Sa feway Stores ,  Inc . ,  v .

D i s t r i c t  o f  C o l u m b i a ,  5 2 5  A . 2 d  2 o 7 t  2 1 - 1 -  ( D . c .  L 9 8 7 ) ;  B r i s k e r  v .

D i s t r i c t  o f  C o 1 u m b i a ,  5 1 O  A . 2 d  I O 3 7 ,  1 O 3 9  ( D . C .  1 9 8 6 ) .

The part ies have f i led cross-motions for sunmary judgrment.

Parties rnoving for sunmary. judgment must show that there is no

genuine issue as to any rnater ial  fact,  and that the movant is

e n t i t l - e d  t o  j u d g m e n t  a s  a  m a t t e r  o f  1 a w .  S u p e r .  C t .  C i v .  R .  5 6 ( c ) .

t tThe wel- l -sett led rule is that cross-motj-ons for summary judgment

do not warrant the court in granting sunmary judgment unless one of

the movj-ng parties is entitled to judgrment as a matter of Iaw upon

fac ts  tha t  a re  no t  genu ine ly  d ispu ted . r r  6  J .  MooRE,  W.  TAGGART,

& J .  WICKER,  MOORE'S FEDERAL PRACTfCE,  S  56 .13 ;  see  a lso  Nat iona l

Assoc ia t ion  o f  Government  Emplovees  v .  Campbe l - I  ,  L92  U.S.  App.  D.C.

3 6 9 ,  5 9 3  F . 2 d  L O 2 3  ( L 9 7 8 )  ( r n o t i o n  f o r  s u n m a r y  j u d g r m e n t  p r o p e r l y

granted only when no mater ial  fact is genuinely disputed and when

the movant is ent i t led to prevai l  as a matter of  law). Moreover,

tr [p]resentat ion of an issue on cross-motj-ons for summary judgrment

may signal that there are no mater ial  facts in dispute, alJ-owing

the judge to resolve the quest ion as a matter of  l -aw.rr  Beckman v.

F a r m e r ,  5 7 9  A . 2 d  6 1 8  ( D . C .  1 9 9 0 ) .  T h i s  c o u r s e  o f  a c t i o n  i s

approprJ-ate where, ds here, the motions rrare based on the same

mater ia l -  fac ts  and address  the  same lega l  i ssue. r r  Id .  a t  629

( c i t i n g  R e a d  v .  L e g g ,  4 9 3  A . 2 d  1 0 1 3 ,  1 0 1 6  ( D . C .  1 9 8 5 ) ) .

Pet i t ioner contends that computer software j -s not tangible

personal property;  that according to the language of the statute,



the purchase of any type of computer software was not a taxable

event  p r io r  to  Ju ly  I ,  1989;  and,  tha t  CNSI  i s  there fore  en t i tLed

to a refund for sales and use taxes paid between June 30, 19gg and

F e b r u a r y  2 8 ,  1 9 8 9 .

rn  suppor t  o f  i t s  pbs i t ion ,  cNSr  re r ies  on  D is t r i c t  o f

c o l - u m b i a  v .  u n i v e r s a r  c o m p u t e r  A s s o c i a t e s .  r n c .  ,  4 6 5  F . 2 d  6 1 5  ( D . c .

C i r .  1972)  |  and cases  f rom a  major i t y  o f  o ther  s ta tes  in  wh ich

courts have hel-d that computer sof tware j -s j -ntangible personal

property and therefore is not subject to sales and use taxes levied

upon the purchase of tangj-ble persona1 property.  In Universal the

issue was whether computer software which transferred information

to hardware via punch cards was subject to the sares tax on

tangible personal property.  Based on the reasoning that the

purchaser paid for the intangible information stored on the cards

and not for the mater iaf  comprising the card.s,  the United States

Court of  Appeals for the Distr ict  of  Columbia Circui t  held that

computer software was intangi-b1e personal property,  and therefore

the sales transact ion was not taxable.8 Although Universal is on

point with the instant case, pet i t ioners correct ly acknowledge

tha t ,  pursuant  to  the  doc t r ine  enunc ia ted  i -n  M.A.p .  v .  Ryan,  285

In  the cour t ,s  words:

It is the information derived by the machj_ne
from the cards which stays in the computer,
and which is employed repeatedly by the
machine when it  is used by Universal. What
rests  in  the machine,  then,  i -s  an in tangib le- -
\knowl-edge'--which can hardly be thought to be
subject to a personal property tax.
Un i ve rsa l  |  465  F .2d  a t  618 .



A . 2 d  3 1 0  ( D . C .  I 9 7 I ) ,  t h e  r u l i n g  i n  U n i v e r s a l  i s  n o t  b i n d i n g

precedent in the Superior Court  of  the Distr ict  of  Columbia.e

Despite signi f icant changes in technotogy over the past two

decades, the quest ion of whether computer software j -s tangible or

intangible personal property has not been considered in the

Dis t r i c t  o f  Co lurnb ia  s ince  Un iversa l .  Th is  i ssue,  however ,  has

been addressed in numerous other jur isdict ions, the major i ty of

wh ich  have fo l lowed the  dec is ion  in  Un iversa l . l0  There fore ,  wh i l -e

Universal is not binding upon this Court ,  i t  is nonetheless

o gy  leg is la t ion  enac ted  in  1970,  Congress  nar rowed the
jur isdict ion of the United States Court  of  Appeals and establ ished
the Distr ict  of  Col-umbia Court  of  Appeals as the highest court  in
the Di-str ict  of  Col-umbia. See Di-str ict  of  Columbia Court  Reform
a n d  C r i m i n a l -  P r o c e d u r e  A c t  o f  I 9 - 7 O .  P u b .  L a w  9 1 - 3 5 8 .  I n  M . A . P . ,
the Distr ict  of  Columbia Court  of  Appeals held that as of February
L ,  I97 I ,  i t  was  the  h ighes t  cour t  o f  the  D is t r i c t  o f  Co lumbia ,  Do
Iongrer subject to review by' the United States Court  of  Appeals,  and
not bound by decisions of the United States Court  of  Appeals made
af te r  February  I ,  L97I .  As  dec is ions  o f  the  Super io r  Cour t  a re
subject to review by the Distr ict  of  Columbi-a Court  of  Appeals,  the
Superior Court  is not bound by decisions of the Unj- ted States Court
o f  Appea ls .

10  Sta te  o f  A ]abama v .  Cent ra l  Computer  Serv ices ,  Inc .  |  34g
S o .  2 d  1 1 - 5 6  ( A l a . C i v . A p p .  1 9 7 7  ) ;  N o r t h e a s t  D a t a c o m .  I n c . ,  v .  e t  a l .
v .  C i t y  o f  W a l l i n g f o r d ,  5 6 3  A . 2 d  6 8 8 ,  2 I 2  C o n n .  8 3 9  ( 1 9 8 9 ) ;  F i r s t
Nat iona l  Bank  o f  Spr ing f ie ld  v .  Depar tment  o f  Revenue |  42 I  N.E.  2d
L 7 5 ,  8 5  l 1 l . 2 d  8 4  ( 1 9 8 1 ) ;  A p p e a l  o f  A T & T  T e c h n o l o g i e s .  I n c .  |  7 4 9
P . 2 d  1 0 3 3 , 2 4 2  K a n . 5 5 4  ( 1 9 8 8 ) ;  S p e n c e r  G i f t s ,  I n c .  v .  D i r e c t o r ,
D i v i s i o n  o f  T a x a t i o n ,  4 4 O  A . 2 d  l - O 4 ,  1 - 8 2  N . J .  S u p e r  I 7 9  ( 1 9 8 1 ) ;
C o m p u s e r v e ,  I n c .  v .  L i n d l e y ,  5 3 5  N . E . 2 d  3 6 0 ,  4 I
( L 9 8 7 ) i  C o m m e r c e  U n i o n  B a n k  v .  T i d w e l l ,  5 3 8  S . W
L976 ) ;  F i rs t  Nat iona l  Bank  o f  For t  Wor th  v .  Bu l l -ock ,

ohio App.  260
.2d  4O5  (Tenn .

584  S .W.2d  548
(Tex.  1979) ;  Janesvi l le  Data Center ,  Inc.  v .  Wisconsin Depar tment
o f  Revenue  ,  267  N .W,2d  656 ,  84  Wis .2d  341 ,  (1978)  i  bu t  see  Measurex
Sys tems ,  I nc .  v .  S ta te  Tax  Assesso r ,  49O A .2d  I L92  (Me .  1985 ) ;
Comptro l l -er  o f  the Treasury v .  Equi tab l -e Trust  Co.  |  296 Md.  459,
464  A .2d  248  (1983)  r  Hasb ro  Indus t r j - es ,  I nc .  v .  No rbe rg ,  487  A .2d
I25  (R . I .  1985 ) ;  C i t i zens .and  Sou the rn  Sys tems .  I nc .  v .  Sou th
Caro l i ne  Tax  Commiss ion t  2Bo  S .C .  138 ,  311  S .E .  2d  7 I7  ( 1984 ) ;
Pennsylvania and West  Vi rq in i -a  Supp1y Corporat ion v .  Rose,  368 S.E.
2d  101  (W.Va .  ] - eBB  )  .



ent i t led to great deference and, in that reqard, is considered by

this Court  to be persuasive authori ty.  See Stewart v.  United

S t a t e s ,  4 9 O  A . 2 d 6 L 9 t  6 2 6  ( D . C .  1 9 8 5 )  ( d e c i s i o n s  o f  t h e  D i s t r i c t  o f

Columbia Circui t  Court  are not binding authori- ty in the Superior

court  of  the Distr ict  of  colurnbia but are ent i t led to rgreat

r e s p e c t r ' )  ( q u o t i n g  M . A . p .  v .  R y a n ,  2 8 5  A . 2 d  3 1 0 ,  3 : - 2  ( D . c .  1 9 7 1 )  ) .

Moreover,  pet i t ioner contends that the holding in Universal is

s u p p o r t e d  b y  D i s t r i c t  o f  c o r u m - b i a  v .  A c m e  R e p o r t i n g  c o . ,  5 3 o  A . 2 d

7o8 (D.C.  1 -987)  |  a  case wh ich  prov ides  some usefu l  ins igh ts  fo r  the

ins tan t  case.  In  Acme,  the  D is t r i c t  o f  Cotumbia  appeated  f rom an.

order holding that Acme, a pr ivately-owned business that provided

cour t  repor t ing  serv ices ,  was  j -mproper ly  assessed fo r  sa les  and use

tax  de f ic ienc ies .  DFR took  the  pos i t ion  tha t  cour t  repor t ing

services were publ ic stenographic services for the purpose of the

sal-es and use tax statutes, which were amended in L969 to include

stenographic services. The DFR-promulgated regulat ion def ining

publ ic stenog'raphic services stated only that , r the term publ ic

s tenograph ic  serv ices  inc ludes  typ ing  serv ices . r f  rd .  a t  7 ro

( q u o t i n g  9  D C M R  S  4 6 8 . 3  ( 1 9 8 6 ) ) .  A t  t r i a f ,  t h e  m a n a g e r  o f  t h e  T a x

Audit  and Liabi l i ty Divis ion of DFR test i f j -ed that DFR had nalways

incrude[d]  cour t  repor t ing serv lces .  .  .  f r  rd .  (Ernphasis  added) .

fn i ts opinj-on, the Court of Appeals noted that the witness "did

not  sPeci f ica l ly  re fer  to  any wr i t ten or  ora l  in terpretat ion by the

( E n p h a s i s  a d d e d ) .

8

s wi th i

stenographic services , .  ' r  Id. Having heard that



testimony, the court employed rules of statutory construction and

rejected the Distr ict 's interpretation of the statute, aff irming

the tax cour t 's  dec is ion. l l  rn  a footnote,  the cour t  o f  Appeals

consj-dered decisions from other jurisdict ions and noted that even

though there was no case precedent in Dj-str ict of Colunbia that

addressed the part icular statute at issue in Acme, the hol-ding in

Universal was consistent with the i-dea that the sale of a court

reporter's services constj-tuted the sal-e of personar or

professional services rather than the sal-e of tangible personal

p rope r t y .  I d .  a t  7 I4 ,  no te  B .

CNSI further argues that i ts interpretation of the statute is

consistent with federal tax raw, which , for the rel-evant t]me

period, defined software as intangible personal property, Ronnen v.

commiss ione r ,  90  r .  c .  74  (1988) .  Federa r  t ax  po r i cy  rega rd ing

computer software \^/as one of the factors considered by the court in

Un ive rsa l  .  465  A .2d  a t  619 .

The Distr ict of Columbia contends that the sale and purchase

of canned computer software progirams has always constituted the

sale and purchase of tangible personal property,- 12 that such

transact ions were,  therefore,  subject  to  taxat ion pr ior  to  the 19g9

11 The Distr ict of columbia Court of Appeals concl-uded that
reversal of the tax court 's decision was not warranted since the
proper result was reached. But the Court of Appeals dist inguishedj-ts own rul ing as being decided as a matter of l_aw, oD a basis not
adopted by the tax court. rn this regard, the court adopts the
approach fol l-owed by the Court of Appeals j-n i ts resolution of the
i ssues .

12 ' t r rangibre personar  proper ty '  means corporeal  personal
p rope r t y  o f  any  na tu re . r r  D . c .  code  s  47 -2oo t  ( s )  ( 1987  Rep1 , ) .

9



amendment;  and, that the amount of taxes paid by CNSI was correct.

Despite the absence of any lanquage referr ing to computer software

in the earl ier version of the statute, respondent avers that even

before the statute was arnended rral l  sales, uses, and purchases of

tangible personal property were presumed to be taxable unless

spec i f i ca l l y  s ta ted  o therw ise  I in  the  s ta tu te ] . "  See Respondent 's

Memorandum of Points and Authori t ies in Support  of  Respondent 's

Cross-Motion for Summary Judgrment and Opposit ion to Pet i t ioner 's

Mot ion  fo r  Summary  Judgment ,  p .  13 .13  The Cour t  recogn i -zes  tha t

there is a statutory presumption of taxabi l i ty,  but this

presumption does not address the questi-on of whether computer

so f tware  is  tang ib le  o r  in tang ib le .  Hence,  in  the  mat te r  a t  hand,

the presumption is meaningless. Aside from the assert ions of i ts

attorneys, respondent does not provide any support  for i ts

J-nterpretat ion that software is tangible personal property.  As a

result ,  the Distr ict 's argument is tautologrical ,  leaving a central

quest ion unanswered: On what basis did DFR ini t ia l ly determine

that computer software r . :  tangi-bIe personal property when 1)

computer software was not mentj-oned in the statute; 2) the only

per t inent  case in  th is  ju r i sd ic t ion ,  Un iversa l ,  he ld  tha t  so f tware

was j -n tang ib le ;  and,  3 )  a  ma jor i t y  o f  cour ts  j -n  o ther  ju r i sd ic t ions

fol- lowed the reasoning set forth in Universal? In response, the

Distr ict  of  Col-umbia presents no compel l ing reason for the Court  to

13 In a le t ter  dated September 5,  1989,  DFR in formed CNSI
tha t r r [ t ] he  cos t  f o r  t he  pu rchase ,  l ease ,  oy  r i gh ts  to  use  canned ,
l- icensed, off-the-she1f computer programs has always been held to
be  a  taxab le  t ransac t i on . "  See  Pe t i t i one r ' s  Exh ib i t  5 .  (Enphas is
added ) .

1 0



adopt the minority vj-ew that computer software is tangible personal

property.

The statute's fai lure to def ine the meaninq of l t tangible

personal propertyrr  more precisely and the result ing anbiguity with

reqard to computer software make i t  necessary for the Court  to

examine the statute's legislat ive history. An examinat ion of the

legislat ive history is appropriate where, ds here, there is

ambiguity in the statute. American Cetacean Society v.  Bal-dr idge,

6 0 4  F .  S u p p .  1 3 9 8  ( D . D . C .  1 9 8 5 ) t  B a r b e r  B y  a n d  T h r o u g h  B a r b e r  v .

U n i t e d  S t a t e s ,  6 7 6  F . 2 d  6 5 1  ( C t .  C l .  L 9 8 2 ) .  I n  t h i s  c a s e ,  h o w e v e r ,

the legr is latJ-ve history of the statute provides the Court  with

l i t t te direct guidance, ds i t  is hiqhly j -mprobable that computer

software was contemplated when the statute was enacted in J-949.

A decade pr ior to the passage of the Distr ict  of  Columbia

Revenue Ac t  o f  1949,  63  Sta t .  112 (L949)  t  Congress  appropr ia ted

funds to provide for a survey of the entire tax structure of the

D j - s t r i c t  o f  C o l u m b i a .  5 2  S t a t .  3 5 4  ( 1 9 3 8 ) .  I n  t h e  r e s u l t i n g  s t u d y

and recommendatj-on, the director of the survey, DL. Chester B. Pond

of the Bureau of Research Stat ist ics of the Department of Taxat ion

and F j -nance fo r  the  Sta te  o f  New York ,  conc luded tha t ,  " l€ r ] l though

it  is without para1leI amonq pol i t ical  uni ts in the United States,

the Distr ict  of  Columbia j -s more l ike a State than any other type

of government.  .  In order to meet the increasing dernands of

the Distr ict  budget .  a retai l -sales tax, supplemented by a use

t a x ,  i s  p r o p o s e d . r r  S .  R e p .  N o .  2 6 0 ,  8 1 s t  C o n g . ,  1 s t  S e s s .  ( 1 9 4 9 ) ,

repr in ted  in  1 -949 U.S.  Code Congress iona l  Serv ice  129 '7 ,  1300.
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Moreover,  Congress vaguely def ined tangible personal property as

rrcorporeal property of any nature.t t l4

The legi-slat j -ve background of the 1989 amendment provides no

addit ional guidance on the intended meaning of t t tangj-ble personal

property.  rr  The Counci l -  Committee Report  explains only that the

rrexpansion of the sales and use tax base ref lects the real i ty that

the  D is t r i c t ' s  economy,  l i ke  tha t  o f  much o f  the  na t ion ,  i s

becoming increas ing ly  serv ice  or ien ted .  In  response to  th is  t rend,

a number of states have bequn to expand their  sales tax base into

the service area .  .  rr  Report  of  the Cornmit tee on Finance and

Revenue on  B i l l  a -224,  t rRevenue Ac t  o f  1 -989, t t  p .  7 -  In  sum,  the

Iegris lat ive history indicates that the purpose of the statute was

and is to raise revenue, which, thougth not disposit ive, is usef ul-

information for purposes of statutory construct ion.

The general  rule of statutory construct ion is that f fan

agency's interpretat ion of the statute i t  administers is binding

un less  i t  con f l i c ts  w i th  the  p la in  mean ing  o f  the  s ta tu te  o r

i ts legislat ive history. "  Smith v.  Department of Employrnent

S e r v i c e s ,  5 4 8  A . 2 d  9 5 ,  9 ' 7  ( D . C .  1 9 8 8 ) .  I n  t h e  c a s e  o f  r e v e n u e

statutes, however,

I t  is the established rule not to extend their
provisions, by irnpl icatj-on, beyond the clear
import of the language used, or to enlargie
their operations so as to embrace matters not
speci f ica l ly  po inted out .  In  case of  doubt ,
they are construed rnost stroncrly against the
government .  and in  favor  of  the c i t izen.

14 In  i ts  usual  accepted sense,
which is palpable or tangible material-
63  Am.  Ju r .  2d ,  P rope r t y ,  5  11 .

corporeal property is that
and phys ica l -  in  i ts  nature.
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E s t a t e  o f  R e n i c k  v .  U n i t e d  S t a t e s  |  6 8 7  F . 2 d  3 7 I t  3 7 6  ( C t .  C I .  L 9 B 2 )

( q u o t i n g  G o u l d  v .  G o u l d ,  2 4 5  U . S .  1 5 1  ( a 9 1 . 7 ) )  ( E m p h a s i s  a d d e d ) . 1 s

Th is  p r inc ip le  bo ls te rs  the .Cour t ' s  dec is ion  in  favor  o f  CNSI .  The

qeneral  lanquage in the Distr ict  of  Columbia sales and use tax

statutes pr i-or to 1989 and the ci ty,s fai lure to promulgate

regulat ions to clar i fy the scope of the statute pr ior to 1989

shou1d not be construed to the detr iment of the taxpayer.

CONCLUSTON

In vj-ew of the absence of bindingl precedent on this subject i -n

this jur isdict ion; the rul ing in Universal that software is

intangible personal property;  the persuasive holdings by numerous

other courts that t rave fol lowed Universal;  federal-  tax pol icy that

software is intangible personal property;  the Distr ict  of

Co lumbia 's  fa i lu re  to  p rov ide  any  reasonab le  exp lanat ion  fo r  DFR,s

determinat ion that cornputer software is tangible personal-  property;

and, DFR's fai lure to promulgate regulat ions with regard to the

appl icat ion of the sales and use taxes to the purchase of computer

software, the Court  holds that for purposes of the sales and use

15 Accord,  Western Elect r ic  Company,  Inc.  v .  Uni ted States,
564  F .2d  53  (C t .C I .  1977 )  ( I f  t he re  i s  a  se r i ous  doub t  as  t o
taxabil i ty, the doubt shoul-d be resolved in favor of the taxpayer);
see  a l - so  Su the r land  S ta t .  Cons t .  S  66 .04  a t  309  (4 th  Ed )  ( " I n fo rma l
or unauthoritat ive administrative rul ings, t ike interpretive
regulations, are given weight j-n the construction of doubtful
language. However, since such rul ings are made without the
authority, care and deliberation with which ordinary j-nterpretive
regulat ions are promulgated,  the i r  e f f icacy is  reduced.  r r ) ;
K le i bomer  v .  D i s t r i c t  o f  Co lumb ia ,  458  A .2d  73 I  (D .C .  1983 )  ( t ax
statutes are to  be s t r ic t ly  construed) .
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taxes statutes as they exj-sted pr ior to amendment in 1989, Congress

did not intend for canned cornputer software to be cl-assi f ied as

intangj-bIe personal property,  subject to sales and use taxes pr ior

to July ,  l -989.

ORDER

WHEREFORE, it is on this tr4 day of August L99I, oRDERED,

ADJUDGED, AND DECREED,

That the Motion for Summary Judgment of Pet i t ioner is hereby

GRANTED;

That the Motion for Summary Judgment of Respondent is DENIED;

That  the  D is t r i c t  o f  Co lumbia 's  assessnent  aga ins t  CNSI  fo r

the t j -me period as stated herein is void;

That  pe t i t ioner  i s  en t i t led  to  a  re fund o f  the  sa les  and use

taxes  i t  pa id ,  incJ-ud ing  any  pena l t ies  and j -n te res t ;

That the Distr ict  of  Columbia shal l  refund to Computer Network

Sys tems,  Inc . ,  those sa les  and use taxes  pa id  by  the  pe t i t ioner  (on

computer software purchases) during the period of June 30, 1988 to

February  28 ,  1989.  Accord ing ty ,  w i th in  twenty  (2O)  days  o f  the

s ign ing  o f  th is  Order ,  pe t i t ioner  sha l l  submi t  to  the  Cour t  a

proposed order sett ing forth the a of the refund. A copy of

the proposed order shal l  be se ':;t{

EMMET G.
S igned

suT,r.Iv,lu{, Judge
in chambers

V
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