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BEFORE: Blackburne-Rigsby, Chief Judge; Glickman, Fisher, Thompson,
Beckwith, Easterly, and McLeese, Associate Judges.

ORDER
(FILED — May 31, 2018)

On consideration of the proposed amendments to Rule 49 of this court’s
rules, published for notice and comment on June 24, 2016, and the comments
received concerning those proposed amendments, it is

ORDERED that, with minor revisions, the proposed amendments are hereby
adopted, effective August 1, 2018. Clean and track-changes versions of the text of
the Rule as amended are attached to this order.

PER CURIAM



Rule 49. Unauthorized Practice of Law.
(a) IN GENERAL. Except as otherwise permitted by these rules, no person may engage in the

practice of law in the District of Columbia or in any manner hold out as authorized or competent
to practice law in the District of Columbia unless enrolled as an active member of the D.C. Bar.

(b) DEFINITIONS. The following definitions apply to this rule:

(1) “Person” means any individual, group of individuals, firm, unincorporated association,
partnership, corporation, mutual company, joint stock company, trust, trustee, receiver, or other
legal or business entity.

(2) “Practice of law” means providing professional legal advice or services where there is a
client relationship of trust or reliance. One is presumed to be practicing law when engaging in
any of the following conduct on behalf of another:

(A) preparing any legal document, including:

e adeed;

* amorigage;

e an assignment;

e adischarge;

s 2 lease;

e atrust instrument;

» an instrument intended to affect interests in real or personal property;

e awill;

e acodicil;

» aninstrument intended to affect the disposition of property of decedents’ estates;
¢ an instrument intended to affect or secure legal rights; and

» acontract except a routine agreement incidental to a regular course of business;
(B) preparing or expressing a legal opinion;

(C) appearing or acting as an attorney in any tribunal;



(D} preparing any claim, demand, or pleading of any kind, or any written document
containing legal argument or interpretation of law, for filing in any court, administrative agency,
or other tribunal;

(E} providing advice or counsel as to how an activity described in Rule 49 (b)(2)(A)-(D)
might be done, or whether it was done, in accordance with applicable law; or

(F) furnishing an attorney or attorneys, or other persons, to render the services described in
Rule 49 (b)(2)(A)-(E).

(3) “In the District of Columbia” means conduct in, or conduct from an office or location
within, the District of Columbia,

(4) “Hold out as authorized or competent to practice law in the District of Columbia™ means to
indicate in any manner to any other person that one is competent, authorized, or available to
practice law from an office or location in the District of Columbia. Among the terms which may
give that indication are “‘esquire,” “lawyer,” “attorney,” “attorney at law,” “counsel,”
“counselor,” “counselor at law,” “contract lawyer,” “trial advocate,” “legal representative,”
“legal advocate,” “notario,” and “judge.”

(5) “Committee” means the District of Columbia Court of Appeals Committee on
Unauthorized Practice of Law, as constituted under this rule,

{c) EXCEPTIONS. The following activities are permitted as exceptions to Rule 49 (a) if the
person is not otherwise engaged in the practice of law or holding out as authorized or competent
to practice law in the District of Columbia.

(1) United States Government Employee. A person may provide legal services to the United
States as an employee thereof.

(2) Representation Before United States Government Special Court, Department, or Agency. A
person may provide legal services to members of the public solely before a special court,
department, or agency of the United States, when:

(A) the legal services are confined to representation before such fora and other conduct
reasonably ancillary to that representation;

(B) the conduct is authorized by statute, or the special court, department, or agency has
adopted a rule expressly permitting and regulating that practice; and

(C) if the persen has an office in the District of Columbia, the person expressly gives
prominent notice in all business documents of the person’s bar status and that his or her practice
is limited consistent with Rule 49 (c).

(3) Practice Before United States Court. A person may provide legal services in or reasonably
related to a pending or potential proceeding in any court of the United States if the person has
been or reasonably expects to be admitted to practice in that court, but if the person has an office
in the District of Columbia, the person must expressly give prominent notice in all business



documents of the person’s bar status and that his or her practice is limited consistent with Rule
49 (c).

(4) District of Columbia Employee. A person may provide legal services to the government of
the District of Columbia during the first 360 days of employment as a lawyer for the government
of the District of Columbia, when the person:

(A) is authorized to practice law and in good standing in another state or territory;
(B) is not disbarred or suspended for disciplinary reasons;

(C) has not resigned with charges pending in any jurisdiction or court; and

(D) has been authorized by her or his government agency to provide such services.

(5) Representation Before District of Columbia Department or Agency. A person may provide
legal services to members of the public solely before a department or agency of the District of
Columbia government, when:

(A) the representation is confined to appearances in proceedings before tribunals of that
department or agency and other conduct reasonably ancillary to those proceedings;

(B) the representation is authorized by statute, or the department or agency has authorized it
by rule and undertaken to regulate it;

(C) if the person has an office in the District of Columbia, the person expressly gives
prominent notice in all business documents of the person’s bar status and that his or her practice
is limited consistent with Rule 49 (c); and

(D) if the person does not have an office in the District of Columbia, the person expressly
gives written notice to clients and other parties, with respect to any proceeding before tribunals
of that department or agency and any conduct reasonably ancillary to those proceedings, of the
person’s bar status and that his or her practice is limited consistent with Rule 49 (c).

(6) Internal Counsel. A person may provide legal advice only to one’s regular employer, when
the employer does not reasonably expect that it is receiving advice from a person authorized to
practice law in the District of Columbia.

(7) Pro Hac Vice in the Courts of the District of Columbia. A person may provide legal
services in or reasonably related to a pending or potential proceeding in a court of the District of
Columbia, if the person has been or reasonably expects to be admitted pro hac vice, in
accordance with the following provisions.

(A) Limitation to 5 Applications Per Year. No person may apply for admission pro hac vice
in more than 5 cases pending in the courts of the District of Columbia per calendar year, except
for exceptional cause shown to the court.



(B) Applicant Declaration. Each application for admission pro hac vice must be
accompanied by a declaration under penalty of perjury:

(i) certifying that the applicant has not applied for admission pro hac vice in more than 5
cases in courts of the District of Columbia in this calendar year;

(ii) identifying all jurisdictions and courts where the applicant is authorized to practice law
and whether the applicant is in good standing in each such jurisdiction or court;

(iii) certifying that there are no disciplinary complaints pending against the applicant for
violation of the rules of any jurisdiction or court, or describing all pending complaints;

(iv) certifying that the applicant has not been suspended or disbarred for disciplinary
reasons or resigned with charges pending in any jurisdiction or court, or describing the
circumstances of all suspensions, disbarments, or resignations;

(v) certifying that the applicant has not had an application for admission to the D.C. Bar
denied, or describing the circumstances of any denials;

(vi) agreeing promptly to notify the court if, during the course of the proceeding, the
applicant is suspended or disbarred for disciplinary reasons or resigns with charges pending in
any jurisdiction or court;

(vii) identifying the name, address, and D.C. Bar number of the D.C., Bar member with
whom the applicant is associated under Superior Court Rule of Civil Procedure 101;

(viii) certifying that the applicant does not practice law or hold out as authorized or
competent to practice law in the District of Columbia or that the applicant qualifies under an
identified exception in Rule 49 (c);

(ix) certifying that the applicant has read the rules of the District of Columbia Court of
Appeals and the relevant division of the Superior Court, and has complied with District of
Columbia Court of Appeals Rule 49 and, as applicable, Superior Court Rule of Civil Procedure
101;

(x) explaining the reasons for the application;

(xi) acknowledging the power and jurisdiction of the courts of the District of Columbia
over the applicant’s professional conduct in or related to the proceeding; and

(xii) agreeing to be bound by the District of Columbia Rules of Professional Conduct in the
matter if the applicant is admitted pro hac vice.

(C) Office in the District of Columbia Prohibited. A person who maintains or operates from
an office or location within the District of Columbia that is for the practice of law may not be
admitted to practice before a court of the District of Columbia pro hac vice, unless that person
qualifies under another exception provided in Rule 49 (c).



(D) Supervision. Any person admitted pro hac vice must comply with Superior Court Rule of
Civil Procedure 101 and other applicable rules of the District of Columbia courts.

(E) Filing Process. The applicant must submit a copy of the application te the Committee,
pay an application fee, and receive a receipt for payment of the fee. The applicant must then file
the application with the receipt in the appropriate office of the Clerk of Court. An application
will not be accepted for filing without the required receipt.

(F) Application Fee. The application fee for admission pro hac vice is $100. The fee may be
paid in cash, by credit card, or by cashier’s check, certified check, or money order made payable
to “Clerk, District of Columbia Court of Appeals.” The fee is waived for a person whose
conduct is covered by Rule 49 (c)(9) or whose client’s application to proceed in forma pauperis
has been granted.

(G) Power of the Court. The court to which the relevant matter is assigned may grant or deny
applications for admission pro hac vice, and may withdraw those admissions in its discretion.

(8) Limited Duration Supervision by D.C. Bar Member. A person may practice law from a
principal office located in the District of Columbia for a period not to exceed 360 days from the
commencement of such practice, during pendency of the person’s first application for admission
to the D.C. Bar, if:

(A) the person is authorized to practice law and in good standing in another state or territory;
(B) the person is not disbarred or suspended for disciplinary reasons;
(C) the person has not resigned with charges pending in any jurisdiction or court;

(D) the person is under the direct supervision of an enrolled, active member or members of
the D.C. Bar;

(E) the person has submitted the application for admission within 90 days of commencing
practice in the District of Columbia;

(F) the D.C. Bar member takes responsibility for the quality of the work and complaints
concerning the services;

(G) the person or the D.C. Bar member gives notice to the public of the member’s
supervision and the person’s bar status; and

(H) the person is admitted pro hac vice to the extent he or she provides legal services in the
courts of the District of Columbia.

(9) Pro Bono Legal Services. A person may provide legal services pro bono publico when:

(A) the person is an enrolled, inactive member of the D.C. Bar who is employed by or
affiliated with a legal services or referral program in any matter that is handled without fee and
who is not disbarred or suspended for disciplinary reasons and has not resigned with charges



pending in any jurisdiction or court, but, if the matter requires the attorney to appear in court, the
attorney must file with the court having jurisdiction over the matter, and with the Committee, a
certificate that the attorney is providing representation in the case without compensation;

(B) the person is authorized to practice law and in goed standing in another state or territory,
is not disbarred or suspended for disciplinary reasons, has not resigned with charges pending in
any jurisdiction or court, and is employed by or affiliated with the Public Defender Service or a
non-profit organization located in the District of Columbia that provides legal services for
indigent clients without fee or for a nominal processing fee, if:

(i) the person has submitted an application for admission to the D.C. Bar within 90 days
after commencing the practice of law in the District of Columbia;

(ii) the attorney is supervised by an enrolled, active member of the D.C. Bar who is
employed by or affiliated with the Public Defender Service or the non—profit organization; and

(iii) the attorney practices under Rule 49 (¢)(9)(B) for no longer than 360 days from the
date of employment by or affiliation with the Public Defender Service or the non-profit
organization, or until admitted to the D.C. Bar, whichever occurs first;

(C) the person is an officer or employee of the United States, is authorized to practice law
and in good standing in another state or territory, is not disbarred or suspended for disciplinary
reasons, has not resigned with charges pending in any jurisdiction or court, is assigned or
referred by an organization that provides legal services to the public without fee, and is
supervised by an enrolled, active member of the D.C. Bar; or

(D) the person is an internal counsel, is authorized to practice law and in good standing in
another state or territory, is not disbarred or suspended for disciplinary reasons, has not resigned
with charges pending in any jurisdiction or court, is assigned or referred by an organization that
provides legal services to the public without fee, and is supervised by an enrolled, active member
of the D.C. Bar.

An attorney practicing under Rule 49 (c)(9) must give notice of his or her bar status, and is
subject to the District of Columbia Rules of Professional Conduct and the enforcement
procedures applicable thereto to the same extent as if he or she were an enrolled, active member
of the D.C. Bar.

(10) Specifically Authorized Court Programs. A person may provide legal services to members
of the public as part of a special program for representation or assistance that has been expressly
authorized by the District of Columbia Court of Appeals or the Superior Court of the District of
Columbia if the person gives notice of his or her bar status, is not disbarred or suspended for
disciplinary reasons, and has not resigned with charges pending in any jurisdiction or court.

(11) Limited Practice for Corporations or Partnerships. An authorized officer, director, or
employee of a corporation or partnership may appear in defense of the corporation or partnership
in a small claims action, or in settlement of a landlord-tenant matter, if:



{A) the organization does not file a crossclaim or counterclaim, or the matter is not certified
to the Civil Actions Branch; and

(B) the person so appearing files at the time of appearance an affidavit vesting in the person
the requisite authority to bind the organization.

(12) Practice in ADR Proceedings. A person may provide legal services in or reasonably
related to a pending or potential arbitration, mediation, or other alternative dispute resolution
(“ADR”) proceeding if the person:

(A} is authorized to practice law and in good standing in another state or territory or
authorized to practice law in a foreign country;

(B) is not disbarred or suspended for disciplinary reasons;
(C) has not resigned with charges pending in any jurisdiction or court;

(D) provides these services in no more than 5 ADR proceedings in the District of Columbia
per calendar year; and

(E) does not maintain or operate from an office or location within the District of Columbia
that is for the practice of law or otherwise practice or hold out as authorized or competent to
practice law in the District of Columbia, unless that person qualifies under another express
exception provided in Rule 49 (c).

(13) Incidental and Temporary Practice. A person may provide legal services in the District of
Columbia on an incidental and temporary basis if the person is authorized to practice law and in
good standing in another state or territory or authorized to practice law in a foreign country, is
not disharred or suspended for disciplinary reasons, and has not resigned with charges pending in
any jurisdiction or court.

(d) THE COMMITTEE ON UNAUTHORIZED PRACTICE OF LAW. The court must appoint
a standing committee known as the Committee on Unauthorized Practice of Law.

(1) Membership. The court will appoint at least 6, but not more than 12, members of the D.C.
Bar and one resident of the District of Columbia who is not a member of the D.C. Bar. The court
must designate the Chair and Vice Chair.

(2) Member’s Term of Service.
(A) In General. The court will appoint members for terms of 3 years.

(B) Vacancy Before Term Expires. In case of vacancy caused by death, resignation or
otherwise, the court must appoint a successor to serve the unexpired term of the predecessor
member.

(C) Holdover. After a member’s term has expired, the member may continue to serve until
the court appoints a successor or reappoints the member. If a member holds over after expiration



of a term and is reappointed, the holdover period is part of that member’s new term. A successor
will serve a full 3-year term from the date of appointment without reference to any holdover.

(D) Term Limit. A member cannot serve for more than 2 consecutive, full 3-year terms unless
the court makes a special exception.

(3) Power to Adopt Rules and Regulations. Subject to the approval of the court, the Committee
may adopt rules and regulations that it deems necessary to carry out the provisions of Rule 495.

(4) Subpoena Power and Process. When conducting investigations and hearings, the
Committee may authorize any member to subpoena, subject to Superior Court Rule of Civil
Procedure 45, the respondent, witnesses, and documents.

(5) Capacity to Appear. The Committee may appear in its own name in legal proceedings
addressing issues relating to the performance of its functions and compliance with Rule 49.

(6) Compensation and Expenses. The court may approve compensation and necessary expenses
for the Committee members.

(7) Additional Staff. The court will designate a deputy clerk to serve as Executive Secretary to
the Committee and will provide necessary staff and secretarial services.

(8) Duties.

(A) In General. The Committee will investigate matters of alleged unauthorized practice of
law and alleged violations of court rules governing the unauthorized practice of law, and if
warranted, the Committee may take any action that is provided in these rules.

(B) Law Student Practice. In addition to the duties described in Rule 49, the Committee must
oversee the participation of law students permitted to practice under Rule 48.

(9) Meetings. The Chair must call at least 8 meetings each year. The Committee must hold a
special meeting if a majority of its members request such a meeting by notifying the Executive
Secretary.

(A) Chair or Vice Chair Presides. The Chair will preside at all meetings of the Committee,
In the Chair’s absence, the Vice Chair will preside.

(B) Confidentiality. Any matter under investigation by the Committee must remain
confidential until initiation of formal proceedings under Rule 49 (d)(11), or until resolution of
the matter under Rule 49 (d)(12)(B) or (C). To ensure this confidentiality, the Committee must
meet in executive session.

(C) Notice of Absence. Members who are unable to attend a meeting must notify the Chair or
the Executive Secretary at least 2 days in advance of the meeting.

(D) Order of Business. The Chair will determine the order of business.



(E) Quorum. A quorum consists of 4 members, and all decisions must be made by a majority
of those members present and voting.

(F) Telephone or Electronic Vote. In appropriate circumstances, as may be determined by the
Chair, a telephone or electronic vote of a majority of members polled, numbering no less than 4
Committee members concurring in a decision, constitutes a Committee decision, Any such
decision must be recorded in the minutes of the next Committee meeting.

(G) Minutes. The Executive Secretary will direct preparation of minutes for all Committee
meetings and will furnish copies of the minutes to all members of the Committee and to the
Chief Judge of this court or a judge designated by the Chief Judge.

(10) Investigation.

(A) Assignment. When a complaint is filed with the Committee or the Committee decides to
investigate on its own volition, the Chair will assign the matter, on a random basis or as the Chair
otherwise determines may be appropriate, to a Committee member for preliminary investigation.

(B) Conduct and Content of Investigation. This investigation must consist of an analysis of
the complaint, a survey of the applicable law, and discussions with witnesses and the respondent.
It will not be deemed a breach of the confidentiality required of an assigned matter for the
Committee or one of its members to reveal facts and identities during the investigation of the
matter.

(C) Report. At the next regular meeting of the Committee, the investigating member must
provide a report for the purpose of determining what action, if any, should be taken by the
Committee. Complaints must be investigated and reported on within 6 weeks. The Executive
Secretary must notify the Chair about any delays in the investigation of and reporting on
complaints.

(D) Decision to Hold Formal Proceedings. If the Committee concludes that formal
proceedings will assist its determination, formal proceedings may be held as specified in Rule 49

(dX(11).

(11) Formal Proceedings. To assist the Committee in performing its functions, it may take
sworn testimony of witnesses and the respondent.

(A) Written Notice to Respondent. Formal proceedings before the Committee are commenced
by written notice to the respondent informing the respondent of the nature of the conduct which
the Committee belicves may constitute the unauthorized practice of law. The notice must be
accompanied by a copy of Rule 49. The notice may be served by:

(i) delivering it in person,

(ii) mailing it by first-class mail, postage prepaid, to the respondent’s last known business
or residence address;



(iii) delivering it to a commercial carrier for delivery to the respondent’s last known
business or residence address; or

(iv) other means such as email or facsimile, reasonably calculated to reach the respondent,
including any method described in Superior Court Rule of Civil Procedure 4.

(B) Certificate of Service. The Committee or its designee must prepare a certificate of service
stating how the respondent was served.

(C) Time to Respond. The respondent must be given 30 days to provide a written response to
the notice.

(D) Appointing Attorneys. The Chair (or the Vice Chair if the Chair is to be appointed) may
appoint one or more attorney members of the Committee or outside counsel to present, at a
hearing, evidence of conduct which may constitute the unauthorized practice of law. If a
Committee member is appointed, the member may not participate further in the Committee’s
consideration of actions to dispose of the matter under Rule 49 (d)(12), but may participate in
any proceedings under Rule 49 (e).

(E) Conduct of Hearing. The respondent may be accompanied by counsel at the hearing.
Formal rules of evidence do not apply. The respondent may present documentary evidence,
testify, present testimonial evidence from witnesses, and cross-examine witnesses, all subject to
any rules and regulations adopted by the Committee and such reasonable limitations as are
imposed by the Committee.

(F) Findings of Fact and Conclusions of Law. Following a formal hearing, the Committee
may prepare written findings of fact and conclusions of law in support of its final disposition of
the matter under Rule 49 (d)(12). In preparing its findings, the Committee must apply a
preponderance of the evidence standard.

(12) Actions by the Committee. During any stage of the investigation or formal proceedings the
Committee may dispose of any matter pending before it by any of the following methods:

(A) If no evidence of unauthorized practice is found, the matter must be closed and the
complainant notified.

(B) If the respondent agrees to cease and desist from actions which appear to constitute the
unauthorized practice of law, the matter may be closed by formal agreement, with notification of
such action given to the complainant. A formal agreement may require restitution to the clients
of fees obtained by the respondent. The Committee may file a formal agreement with the court
with a proposed consent order memorializing the agreement’s terms. A proposed consent order is
effective when signed by a judge of the District of Columbia designated by the Chief Judge of
this court.

(C) If, following a formal proceeding under Rule 49 (d)(11), the Committee finds by a
preponderance of the evidence a violation of this rule, or of an injunction or consent order issued
pursuant to proceedings under this rule, the Committee may initiate proceedings under Rule
49(e).
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(D) The Committee may also refer cases to the Office of the United States Attorney or the
Attorney General of the District of Columbia for investigation and possible prosecution or to
other appropriate authorities.

(13) Closed Files. When the Committee closes a file, the file must be retained in the records of
this court.

(14) Opinions. On the request of a person or organization or when the Committee believes that
an opinion will aid the public’s understanding of Rule 49, the Committee may by approval of a
majority of its members present in quorum provide opinions as to what constitutes the
unauthorized practice of law.

(A) Publication. The Committee’s opinions must be published in the same manner as
opinions rendered under the District of Columbia Rules of Professional Conduct.

(B) Reliance on Opinion. Conduct of a person, which was undertaken in good faith, in
conformity with, and in reliance on the Committee’s written interpretation or opinion requested
by that person, constitutes a prima facie showing of compliance with Rule 49 in any
investigation or proceeding before the Committee or this court.

(e) Proceedings Before the Court.

(1) Contempt. Violations of Rule 49, or of any injunction or consent order issued pursuant to
proceedings under Rule 49, are punishable by this court as contempt.

(2) Injunction and Equitable Relief. The court may issue a permanent injunction to restrain
violations of Rule 49, together with such ancillary equitable remedies so as to afford complete
relief, including but not limited to equitable monetary relief in the form of disgorgement,
restitution, or reimbursement of those harmed by the conduct.

(3) Original Proceeding. The Committee may initiate an original proceeding before this court
for violation of Rule 49, or for violation of an injunction or consent order issued pursuant to
proceedings under Rule 49.

(A) By Petition. The proceeding must be initiated by a petition served on the respondent or
his designated counsel.

(B) Special Counsel. The court may, on motion of the Committee or on its own initiative,
appoint a special counsel to represent the Committee and to present the Committee’s proof and
argument in the proceeding.

(C) Conduct of Proceedings. An original proceeding must be conducted before a judge of the
District of Columbia designated by the Chief Judge of this court under the D.C. Code, and is
governed by the Superior Court Rules of Civil Procedure.

(D) Notice of Appeal. Decisions of the designated judge are final and effective
determinations which are subject to review in the normal course, by the filing of a notice of

11



appeal by any party with the Clerk of the Court of Appeals within 30 days from the entry of the
judgment by the designated judge.

COMMENTARY

The following Commentary provides guidance for interpreting and complying with Rule 49, but
in proceedings before the court or the Committee on Unauthorized Practice of Law, the text of
Rule 49 will govern.

Commentary to § 49 (a):

Section (a) states the rule’s general prohibition, which was formerly set forth in Rule 49 (b)(1). 1t
is intended to retain the essential meaning of the original text adopted by the Court of Appeals. It
adds for clarification that the rule applies unless an exception is provided.

The rule is applied first by determining whether the conduct in question falls within the
definitions of practicing law or holding out to practice law in the District of Columbia. If the
conduct falls within those definitions, such conduct by a person not admitted to the D.C. Bar is a
violation of the rule, unless there is an express exception covering the conduct.

While one has a right to represent oneself, there is no right to represent or advise another as a
lawyer. Authority to provide legal advice and services to others is a privilege granted only to
those who have the education, competence, and fitness to practice law. When one is formally
recognized to possess those qualifications by admission to the D.C. Bar, he or she is authorized
to practice law.

The rule prohibits both the implicit representation of authority or competence by engaging in the
practice of law, and the express holding out of oneself as authorized or qualified to practice law
in the District of Columbia.

This rule against unauthorized practice of law has 4 general purposes:

(1) To protect members of the public from persons who are not qualified by competence or
fitness to provide professional legal advice or services;

(2) To ensure that any person who purports or holds out to perform the services of a lawyer is
subject to the disciplinary system of the D.C. Bar;

(3) To maintain the efficacy and integrity of the administration of justice and the system of
regulation of practicing lawyers; and

(4) To ensurc that that system and other activities of the D.C. Bar are appropriately supported
financially by those exercising the privilege of membership in the D.C. Bar.

See the commentary to subsection (b)(2), below, concerning the activities of persons relating to
legal matters where a license to practice law is not required.



Competence and fitness to practice law are safeguarded by the examination and character
screening requirements of the admissions process, and by the disciplinary system. The D.C. Bar
further protects the interests of members of the public by maintaining a clients’ security fund
through membership dues.

Commentary to § 49 (b)(2):

As originally stated in subsections (b)(2) and (3) of the prior rule, the “practice of law” was
broadly defined, embracing every activity in which a person provides services to another relating
to legal rights. This approach has been refined, in recognition that there are some legitimate
activities of non-Bar members that may fall within an unqualifiedly broad definition of “practice
of law.”

The definition of the “practice of law” set forth in subsection (b)(2) is designed to focus first on
the 2 essential elements of the practice of law: (1) the provision of legal advice or services; and
(2) a client relationship of trust or reliance. Where one provides such advice or services within
such a relationship, there is an implicit representation that the provider is authorized or
competent to provide them--just as one who provides any services requiring special skill gives an
implied warranty that they are provided in a good and workmanlike manner. See, e.g., Ehrenhaft
v. Malcolm Price, Inc., 483 A.2d 1192, 1200 (D.C.1984); Carey v. Crane Serv. Co., 457 A.2d
1102, 1107 (D.C.1983).

Recognizing that the definition of “practice of law” may not anticipate every relevant
circumstance, the rule includes 3 other tools to assist in defining the phrase: (1) an enumerated
list of the most common activities which are rebuttably presumed to be the practice of law; (2)
this commentary; and (3) where further questions of interpretation may arise, opinions of the
Committee on Unauthorized Practice of Law, as provided in subsection (d)(14).

The definition of “practice of law,” the list of activities, this commentary, and opinions of the
Committee on Unauthorized Practice of Law are to be considered and applied in light of the
purposes of the rule, as set forth in the commentary to sections (a) and (b).

The presumption that one’s engagement in one of the enumerated activities is the “practice of
Jaw” may be rebutted by showing that there is no client relationship of trust or reliance, or that
there is no explicit or implicit representation of authority or competence to practice law, or that
both are absent.

While the rule is meant to embrace every client relationship where legal advice or services are
rendered, or one holds oneself out as authorized or competent to provide such services, the rule is
not intended to cover conduct which lacks the essential features of an attorney-client
relationship.

For example, a law professor instructing a class in the application of law to a particular, real
situation is not engaged in the practice of law because she is not undertaking to provide advice or
services for one or more clients as to their legal interests. An experienced industrial relations
supervisor is not engaged in the practice of law when he advises his employer what he thinks the
firm must do to comply with state or federal labor laws, because the employer does not
reasonably expect it is receiving a professional legal opinion. See also the exception for Internal
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Counsel set forth in subsection (c)(6). Law clerks, paralegals, and summer associates are not
practicing law where they do not engage in providing advice to clients or otherwise hold
themselves out to the public as having authority or competence to practice law. Tax accountants,
real estate agents, title company attorneys, securities advisors, pension consultants, and the like,
who do not indicate they are providing legal advice or services based on competence and
standing in the law are not engaged in the practice of law, because their relationship with the
customer is not based on the reasonable expectation that learned and authorized professional
legal advice is being given. Nor is it the practice of law under the rule for a person to draft an
agreement or resolve a controversy in a business context, where there is no reasonable
expectation that she is acting as a qualified or authorized attorney.

The rule is not intended to cover the provision of mediation or alternative dispute resolution
(“ADR™) services. This intent is expressed in the first sentence of the definition of the *practice
of law” which requires the presence of 2 essential factors: The provision of legal advice or
services and a client relationship of trust or reliance. ADR services are not given in
circumstances where there is a client relationship of trust or reliance; and it is common practice
for providers of ADR services explicitly to advise participants that they are not providing the
services of legal counsel.

While payment of a fee is often a strong indication of an attorney-client relationship, it is not
essential.

Ordinarily, one who provides or offers to provide legal advice or services to clients in the
District of Columbia implies to the consumer that he or she is authorized and competent to
practice law in the District of Columbia. It is not sufficient for a person who is not an enrolled,
active member of the D.C. Bar merely to give notice that he is not a lawyer while engaging in
conduct that is likely to mislead consumers into believing he is a licensed attorney at law. Where
consumers continue to seek services after such notice, the provider must take special care to
assure that they understand that the person they are consulting does not have the authority and
competence to render professional legal services in the District of Columbia. See In re Banks,
561 A.2d 158 (D.C. 1987).

The rule also confines the practice of law to provision of legal services under engagement for
another. One who represents himself or herself is not required to be admitted to the D.C. Bar.

The conduct described in subsection (b)(2)(F) conceming the furnishing of attorneys is not
intended to include legitimate or official referral services, such as those offered by the D.C. Bar,
bar associations, labor organizations, non-fee pro bono organizations, and other court-authorized
organizations.

Commentary to § 49 (b)(3):
Subsection (b)(3) clarifies by explicit definition the geographic extent of the rule.

The rule is intended to regulate all practice of law within the boundaries of the District of
Columbia. The fact that an attorney is associated with a law firm that maintains an office in the
District of Columbia does not, of itself, establish that that attorney is maintaining an office in the
District of Columbia.
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The practice of law subject to this rule is not confined to the matters subject to the law of the
District of Columbia. The rule applies to the practice of all substantive areas of the law and
requires admission to the D.C. Bar where the practice is carried on in the District of Columbia
and does not fall within one of the exceptions enumerated in section (c).

A lawyer is engaged in the practice of law in the District of Columbia when the lawyer provides
legal advice from an office or location within the District. That is true if the lawyer practices in a
residence or in a commercial building, if all of the lawyer’s clients are located in other
jurisdictions, if the lawyer provides legal advice only by telephone, letter, email, or other means,
if the lawyer provides legal advice only concerning the laws of jurisdictions other than the
District of Columbia, or if the lawyer informs the client that the lawyer is not authorized to
practice law in the District of Columbia and does not provide advice about District of Columbia
law. A lawyer in the District of Columbia who advises clients or otherwise provides legal
services in another jurisdiction may be subject to the rules of that jurisdiction concerning
unauthorized practice of law.

The prohibition on unauthorized practice applies only if a lawyer is physically present in the
District of Columbia at least once during the course of a matter. Even if a matter involves a
client, and a dispute or transaction, in the District, the prohibition on unauthorized practice does
not apply if a lawyer located outside the District advises a client in-person only when the client
visits the lawyer in the lawyer’s office, or if the lawyer advises the client only by telephone,
regular mail, or electronic mail. However, if a lawyer is physically present in the District even
once during the course of a matter, the lawyer may be engaged in the District of Columbia in the
practice of law with respect to the entire matter, even if the lawyer otherwise operates only from
a location outside the District. See alse below commentary to subsection (b)(4).

The definition of “in the District of Columbia™ is intended to cover the practice of law within the
District under the supervision of, or in association with, a member of the D.C. Bar. Persons who
provide legal services as lawyers with law firms and other legal organizations in the District of
Columbia, with or without bar memberships elsewhere, are practicing law in the District and are
in violation of the rule, unless they fall within one of the express exceptions set forth in section

(c).
Commentary to § 49 (b)(4):

As a regulation with a purpose to protect the public, the rule requires that representation of non-
Bar members must avoid giving the impression to persons not learned in the law that a person is
a qualified legal professional subject to the high ethical standards and discipline of the D.C. Bar.

The listing of terms, which normally indicate one is holding oneself out as authorized or
qualified to practice law, is not intended to be exhaustive. Experience has shown that the listed
terms are often used to misleadingly represent that an individual is authorized to provide legal
services. The definition of “hold out” is intended to cover any conduct which gives the
impression that one is qualified or authorized to practice. See In re Banks, 561 A.2d 158 (D.C.
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A person ot a law firm may hold out that person as authorized or competent to practice law in the
District of Columbia by describing that person as a “contract lawyer.” See Opinion 16-05 of the
District of Columbia Court of Appeals Committee on Unauthorized Practice of Law. In general,
Rule 49 applies to contract lawyers to the same extent that it applies to other lawyers.

Where a member of the public correctly understands that a person is not admitted to the D.C. Bar
but is nonetheless offering to perform services functionally equivalent to those performed by a
lawyer, that person is subject to sanction under the consumer protection statutes of the District of
Columbia. See Banks v. District of Columbia Dep 't of Consumer & Regulatory Affairs, 634 A.2d
433 (D.C. 1993).

Although the rule’s prohibition on unauthorized practice is limited to conduct within the District
of Columbia, a person located outside of the District of Columbia may still violate Rule 49 by
holding out as authorized to practice law in the District of Columbia.

Commentary to § 49 (c)(1):

Subsection (c)(1) is designed to state expressly what has been implicit in prior interpretations and
application of the rule; and it removes the implication that representatives of the federal
government must become members of the D.C. Bar or appear pro hac vice. Attorneys employed
by departments, agencies, and courts of the federal government are entitled to advise and
represent their employers as part of their official duties. Such advice and representation includes
bath internal consultation and external representation in contact with the public and the courts.
Permission for employees of the government of the District of Columbia to practice in the
District is more limited. See Rule 49 (c)(4).

Commentary to § 49 (c)(2):

Subsection (c)(2) provides a limited exception to the requirement for admission to the D.C. Bar
for persons who practice before federal fora in circumstances where all 3 of the listed conditions
are met.

The United States Supreme Court has held that states may not limit practice before a federal
agency, or conduct incidental to that practice, where the agency maintains a registry of
practitioners and regulates standards of practice with sanctions of suspension or disbarment.
Sperry v. Florida, 373 U.S. 379 (1963). By contrast, a person advertising patent advice and
search services who is not on the Patent Office registries of attorneys and agents is subject to the
jurisdiction of the District of Columbia Court of Appeals through its Committee on the
Unauthorized Practice of Law. In re Amalgamated Dev. Co., 375 A.2d 494 (D.C. 1977). See also
Kennedy v. Bar Ass’n of Montgomery County, 561 A.2d 200 (Md. 1989); In re Peterson, 163
B.R. 665 (Bankr. D. Conn. 1994); Spanos v. Skouras Theatres Corp., 364 F.2d 161, 171 (2d Cir.
1966).

As the seat of the national government, the District of Columbia is naturally the place where
people locate to provide representation of persons or entities petitioning federal departments or
agencies for relief. Inasmuch as such activity would often constitute the practice of law, the
Supremacy Clause of the United States Constitution, case law, and comity between the District
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and federal governments counsel a deference to federal departments and agencies that determine
to allow persons not admitted to the Bar to practice before them. At the same time, experience
under this rule has shown that some persons have abused the deference set forth in the original
rule by engaging in misieading holding out or practicing law in proceedings other than those of
the authorizing federal fora.

With respect to persons who hold out and purport to provide legal representation before federal
fora from locations outside the District of Columbia, the rule does not apply because the activity,
even if the practice law, is not carried on within the District of Columbia. See Rule 49 (b)(3) and
the commentary thereto.

Subsection (c)(2) is designed to permit persons to practice before a federal department or agency
without becoming members of the Bar where the agency has a system in place to regulate
practitioners not admitted to the Bar, and where the public is adequately informed of the limited
nature of the person’s authority to practice.

Where there is doubt whether a federal agency undertakes to regulate the quality or integrity of
practitioners before it, there is necessarily doubt under subsection (c)}2)(B) whether this
exception would apply to allow persons practicing before the agency who are not admitted to the
D.C. Bar to engage in any practice of law in the District of Columbia. In order to resolve such
doubt, the Committee will refer to an agency any complaints it should receive concerning
practitioners before the agency who are not admitted to the D.C. Bar. If the agency does not take
any action, or advises that it will not take any action, on the referred complaint in 90 days
following the referral, the Committee will inform the agency that it presumes the agency does
not undertake to regulate the conduct of practitioners before it; and the Committee will then
proceed to consider the complaint under the provisions of Rule 49.

Under the third condition, (C), a person seeking to practice under the (c}(2) exception must
include the indicated notice on all letterhcad, business cards, formal papers of all kinds,
promotions, advertisements, social media, and any other document submitted or expression made
to any third party, the public, or any official entity.

Experience under the rule has indicated that, in many instances, persons seeking representation
involving jurisdiction of federal departments and agencies also have rights to plead their claims
before the courts. Advising persons whether they have rights to pursue their claims beyond
federal agencies into the courts, or representing entities in challenges to or review of federal
agency action in federal courts, would, without more, not require that the advisor be a member of
the D.C. Bar, as such advice is reasonably ancillary to representation before the agency and is
subject to the jurisdiction of the federal courts. See Rule 49 {c)(3). The exception set forth in
(¢)(2) does not, however, otherwise authorize active advice to or representation of persons in the
courts.

Commentary to § 49 (¢)(3):

Practice before the courts of the United States is a matter committed to the jurisdiction and
discretion of those entities. If a practitioner has an office in the District of Columbia and is
admitted to practice before a federal court in the District of Columbia but is not an active



member of the D.C. Bar, the practitioner may use the D.C. office to engage in the practice of law
before that federal court, but only if the practitioner provides clear notice in all business
documents, including advertisements and social media, that the practitioner is not a member of
the D.C. Bar and that the practice is limited to matters before that federal court (or to other
matters within the scope of other exceptions in section (c)). This exception applies only if a
person’s entire practice falls within section (c); if any part of the person’s practice is not covered
by an exception, Rule 49 requires a practitioner with an office in the District of Columbia to be
an active member of the D.C. Bar. The rules of federal courts in the District of Columbia may or
may not authorize admission, on a regular or pro hac vice basis, of an attorney with an office in
the District of Columbia if the attorney is not a member of the D.C. Bar.

Commentary to § 49 (c)(4):

Subsection (c)(4) addresses the persistent question whether a person employed by the District of
Columbia and admitted in another jurisdiction may perform the services of a lawyer for the
District government without being admitted to the D.C. Bar. The requirement that the person be
“authorized to practice law and in good standing in another state or territory” includes attorneys
licensed to practice law generally in another state or territory in accordance with that state or
territory’s rules. It is not intended to include persons authorized to practice in another state or
territory only in limited circumstances under the jurisdiction’s rules, such as law students or
those permitted to provide legal services under other forms of limited practice. The subsection
gives the person 360 days to be admitted, which is ample time if application is made promptly.
Like the exception for lawyers employed by the United States, the subsection also requires that
the person be authorized by her or his agency to perform such services.

Commentary to § 49 (c)(5):

Subsection (c)(5) provides an exception for private practice before District of Columbia fora
similar to the exception for practice before departments and agencies of the United States. This
provision was added in recognition that the same considerations may exist for allowing persons
not authorized as lawyers to represent members of the public before some District of Columbia
fora, as exist before some federal agencies. Like the federal-agency provision, this exception
requires satisfaction of all of its enumerated conditions. Subsection (c)(5)(C) requires that a
person seeking to practice under this exception from an office in the District of Columbia must
include the indicated notice on all letterhead, business cards, formal papers of all kinds,
promotions, advertisements, social media, and any other document submitted or expression made
to any third party, the public, or any official entity. If the person does not have an office in the
District of Columbia, notice must be given in accordance with subsection (¢)(5}(D).

Commentary to § 49 (c)(6):

The provision of advice, and only advice, to one’s regular employer, where the employer does
not reasonably expect that it is receiving advice from an authorized member of the D.C. Bar, and
no third party is involved as client or otherwise, is considered to be the employer’s provision of
advice to itself; and, accordingly, it is not considered practicing law.
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For example, an internal personnel manager advising her employer on the requirements of equal
employment opportunity law, or a purchasing manager who drafts contracts, fall within this
exception, as they do not give the employer a reasonable expectation that it is being served by an
authorized member of the D.C. Bar. Similarly, a lawyer on the staff of a trade association who
gives only advice concerning leases, personnel, and contractual matters, would be covered by the
exception if, in fact, the lawyer does not give the employer reason to believe she is an authorized
member of the D.C. Bar.

This exception is a limited one arising from the position of the lawyer, the confinement of the
lawyer’s professional services to activities internal to the employer, and the absence of conduct
creating a reasonable expectation that the employer is receiving the services of an authorized
member of the D.C. Bar.

Commentary to § 49 (¢)(7):

The District of Columbia courts are open to attorneys from other jurisdictions who have an
incidental need to appear in proceedings before them.

As the Court of Appeals has observed, however:

... [Alppearance pro hac vice is meant to be an exception to the general
prohibition against practicing law in the District without benefit of membership in
the District of Columbia Bar. As an exception, it is equally clear, that it is
designed as a privilege for an out-of-state attorney who may, from time to time,
be involved in a particular case that requires appearance before a court in the
District.

Brookens v. Comm. on Unauthorized Practice of Law, 538 A.2d 1120, 1124 (D.C. 1988).

Superior Court Rule of Civil Procedure 101 requires that persons secking admission pro hac vice
in the Superior Court must associate with an enrolled, active member of the D.C. Bar who has
continuing responsibilities as associated counsel.

The fact that an attorney is associated with a law firm that maintains an office in the District of
Columbia does not, of itself, establish that that attorney is maintaining an office in the District of
Columbia.

Experience under the rule has indicated that the pro hac vice exception has occasionally been
abused to allow persons who regularly operate from a location within the District of Columbia or
its surrounding jurisdictions to engage regularly in litigation practice before the District of
Columbia courts. The purpose of the provision, however is to permit attorneys to appear in the
District of Columbia courts only incidentally or during their initial application for admission
after moving into the District of Columbia. Accordingly, a person generally may not apply for
admission pro hac vice in more than 5 cases pending in District of Columbia courts per calendar
year. In addition, each application must be accompanied by a sworn declaration certifying the
applicant’s compliance with the rule.

19




Additionally, the pro hac vice exception has at times been erroneously interpreted by some
practitioners to permit regular practice of law in the District of Columbia by an attorney admitted
only in another jurisdiction upon the assertion that the person is a practicing litigator who
appears no more than 5 times per calendar year in the courts. Subsection (c)(7)(C) makes clear
that any such interpretation is incorrect.

The fee for admission is intended to approximate the value of the privilege to practice before the
District of Columbia courts. The power of the courts to deny or withdraw admission is expressly
set forth.

Commentary to § 49 (¢)(8):

Subsection (c)(8) is designed to provide a one-time grace period within which attorneys admitted
in other jurisdictions who come to practice law in the District of Columbia as their principal
office may continue to practice law under the active supervision of a member of the D.C. Bar,
while they promptly pursue admission to the D.C. Bar. This subsection is intended, conversely,
to make it clear that a person admitted to the bar of another jurisdiction may not come to the
District of Columbia and practice law under the supervision of a member of the D.C. Bar
indefinitely while waiting for the period for admission on waiver to be satisfied.

This subsection does not affect the limitation of pro hac vice applications to 5 per calendar year,
as provided in subsection (¢)(7) above. A person practicing under this provision may not apply to
appear pro hac vice in District of Columbia courts more than 5 times in any calendar year.

Neither this provision nor other provisions of the rule are intended to prohibit lawyers admitted
to and in good standing in the bars of other jurisdictions from providing professional services to
their clients in the District of Columbia, where the principal offices of those lawyers are located
elsewhere and their presence in the District is occasional and incidental to a practice located
elsewhere.

With respect to District of Columbia Rules of Professional Conduct 5.1 through 5.3, the
provisions of this rule are controlling over the conduct of a person performing the services of a
lawyer where the elements of the practice of law are present, i.e., where there is a client
relationship of trust or reliance, or an indication of authority or competence to practice law in the
District of Columbia. This means that, where either of those elements is present, a person may
not participate indefinitely in the delivery of legal services as a lawyer under the supervision of a
member of the D.C. Bar: he or she must become a member of the D.C. Bar within the period
specified in this subsection.

Commentary to § 49 (c)(9):

Subsection (c)(9) is intended to increase access to justice in the District of Columbia for those
unable to afford an attorney by providing an exception to the requirement of admission to the
D.C. Bar for lawyers licensed in other jurisdictions to provide pro bono representation, where the
requirements of the exception are met. It includes a provision, at the request of the United States
Department of Justice, allowing government lawyers to participate in providing legal services
pro bono publico.
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When persons practice under this exception, they should give formal notice to the court and the
parties of doing so. A form of certificate for such notice is appended to the rules, addressing the
4 alternatives under (¢)(9) and adding a certificate for pro bono representation under the limited
duration supervision exception of (¢)(8).

Commentary to § 49 (c)(9)(D):

Recognizing the increased need for attomeys to serve as pro bono counsel and given the
importance of access to justice, the purpose of this rule is to permit individuals who are
authorized to practice law and in good standing in another state or territory and who are
appropriately supervised by a licensed D.C. Bar member to perform pro bono work in the
District of Columbia, provided the work is assigned or referred by an organization that provides
pro bono legal services to the public without fee.

Commentary to § 49 (c)(10):

Subsection (c)(10) is intended to give express authorization to the number of individual- and
group-assistance programs, services, and projects that are operated under the direct approval of
the courts of the District of Columbia.

Commentary to § 49 (¢)(12):

Subsection (c)(12) allows lawyers to represent clients in up to 5 new ADR proceedings annually.
This provision furthers the strong public policy favoring the efficient and expeditious resolution
of disputes outside the judicial process, to the extent consistent with the broader public interest.
This provision gives clients who agree to resolve their disputes through ADR proceedings an
option to retain attorneys not admitted in the District of Columbia that is generally equivalent to
the option provided through the pro hac vice exception in subsection (c)(7) to clients who
resolve their disputes in judicial proceedings.

The exception contains 3 important provisos, each of which is based on provisos for the pro hac
vice exception in subsection (c)(7). First, the lawyer must be authorized to practice law and in
good standing in another state or territory or in a foreign country, and must not be disbarred or
suspended for disciplinary reasons, or have resigned with charges pending, in any jurisdiction or
court. Second, the lawyer may begin to provide such services in no more than 5 ADR
proceedings in the District of Columbia in each calendar year. An ADR proceeding would not
count as a new ADR proceeding for purposes of this limit if it is ancillary to a judicial
proceeding in which a lawyer is admitted pro hac vice (for example, when the court orders or
encourages the parties to try to resolve the matter through ADR). Similarly, this limit of 5 new
ADR proceedings annually would not apply so long as the lawyer’s participation in an ADR
proceeding in the District of Columbia is temporary and incidental to his or her practice in
another jurisdiction. Third, the lawyer may not maintain a base of operations in the District of
Columbia or otherwise practice here, uniess the lawyer qualifies under another exception in Rule
49 (c).

This provision allows lawyers to represent clients in ADR proceedings that require more than
incidental or temporary presence in the District. Separate from the authority granted by this
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exception, a lawyer may represent parties in ADR proceedings (or other matters) under
subsection (¢)(13) if the lawyer’s presence in the District is incidental and temporary.

This exception relates only to lawyers’ representation of clients in ADR proceedings. As
explained in the Commentary to Rule 49 (b)(2), lawyers who serve as arbitrators, mediators, or
other kinds of neutrals in ADR proceedings are not engaged in the practice of law.

Commentary to § 49 (c)(13):

The exception in subsection (¢){13) recognizes that Rule 49 is not intended to require admission
to the D.C. Bar where an attorney with a principal office outside the District of Celumbia is
incidentally and temporarily required to come into the District of Columbia to provide legal
services to a client.

The exception requires that the lawyer’s presence in the District of Columbia be both incidental
and temporary. Whether the lawyer’s presence in the District is “incidental” to the District of
Columbia and to the lawyer’s authorized practice in another jurisdiction depends on a variety of
factors. For example, there is no intent to prohibit a lawyer based outside the District from taking
a deposition in an actien pending in another forum, or closing a transaction relating to another
jurisdiction, at a location in the District of Columbia, where the person performing the legal
services is authorized to practice law and in good standing in another state or territory or in a
foreign country and the person does not suggest to any client or other persons involved in the
matter that the lawyer is licensed in the District.

Where, however, an attorney provides legal services concerning a transaction related to the
District from a location within the District of Columbia, the attorney may be engaged in the
practice of law in the District of Columbia because the attorney’s presence is not incidental.
Whether a transaction is related to the District of Columbia depends on the location of the
parties, the location of the property and interests at issue, and the law to be applied. Another
relevant factor is whether the lawyer not admitted to the D.C. Bar is the only lawyer for a party,
or whether the lawyer is co-counsel or the lawyer’s role is limited to one aspect of a transaction
with respect to which a D.C. Bar member is lead counsel. For example, where a transaction
concerns real estate located in the District of Columbia, a lawyer based outside the District who
comes to the city to provide legal services to a client located inside or outside the District
relating only to the federal tax aspects of the transaction may qualify for this exception.
However, a lawyer based outside the District who comes to the city to be primary counsel to a
District-based client with respect to all aspects of the real estate transaction may not qualify for
this exception. Whether the lawyer who is not admitted to the D.C. Bar and whose principal
office is outside the District is associated with or supervised by a member of the D.C. Bar is a
relevant, but not controlling, factor in determining whether the lawyer’s practice in the District is
“incidental.”

Subsection (c)(13) also requires that the lawyer’s presence in the District be “temporary.” There
is no absolute limit on the number or length of a lawyer’s visits to the District that makes the
lawyer’s presence “temporary.” For example, a lawyer who spends several weeks or even
months in the District in connection with a case that does not involve the District and that is
pending in a court outside the District may be only temporarily, and incidentally, in the District
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for purposes of subsection (c)(13). If a lawyer’s principal place of business is in the District, the
lawyer is not practicing law in the District on a temporary basis and must be a member of the
D.C. Bar unless another exception in section (c) applies.

This exception permits a person authorized to practice law in another country to practice law in
the District on an incidental and temporary basis, subject to the specified conditions. Those
conditions, including the requirements that a foreign lawyer be authorized to practice law in a
foreign country and not be disbarred or suspended in any jurisdiction, are consistent with the
requirements in Rule 46 (f) concerning special legal consultants that the foreign lawyer be in
good standing as an attorney or counselor at law (or the equivalent of either) in the country
where he or she is authorized to practice law.

The exception in subsection (c)(13) is separate from other exceptions in Rule 49 (c), and the
specific exception controls the general exception. For example, whether or not regular
appearances before federal agencies located in the District of Columbia by attorneys with their
principal offices in other jurisdictions fit within this exception for temporary practice, they may
qualify under the federal practice exception in subsection (c)(2). A lawyer with a principal office
outside the District who comes to the District in connection with a pending or potential case in
the District of Columbia courts must qualify for the pro hac vice exception in subsection (c)(7)
regardless of whether the lawyer’s practice in the District is otherwise temporary and incidental.

A lawyer whose principal office is outside the District of Columbia and who provides pro bono
services in the District of Columbia on an incidental and temporary basis under Rule 49 (¢)(13)
is not required to comply with the application, supervision, and notice requirements of the
exception in Rule 49 (c)(9)(B) for provision of pro bono services. The (c)}(9)B) exception
facilitates the provision of pro bono services by lawyers whose principal office is in the District
of Columbia and who qualify for another exception to Rule 49, such as the exception in Rule 49
(¢)(2) for certain U.S. government practitioners. Consistent with its purpose to encourage the
provision of pro bono services, the exception in Rule 49 (€)(9) does not impose additional
obligations on lawyers who are permitted under another exception to provide pro bono services
in the District of Columbia. In particular, unlike lawyers who are authorized to provide pro bono
services only under the (c)(9) exception, lawyers who provide pro bono services under the
(c)(13) exception are not required to apply for admission to the D.C. Bar, to be supervised by a
D.C. Bar member, or to provide notice of their bar status. Clients who obtain services on a pro
bono basis from lawyers practicing under the (c)(13) exception are protected to the same extent
as clients who pay lawyers a fee to provide services under the (¢)(13) exception.

The 2018 technical revisions amended subsection (¢)(13) to employ consistent language
referring to lawyers licensed in other jurisdictions.

Commentary to § 49 (d):

Section (d) sets forth the mandate, powers, and procedures of the Committee on Unauthorized
Practice of Law. The United States Court of Appeals for the District of Columbia Circuit has
observed:
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The Committee members’ work is functionally comparable to the work of Jjudges.
... They serve as an arm of the court and perform a function which traditionally
belongs to the judiciary. . . . [T]he Committee acts as a surrogate for those who sit
on the bench. Indeed, were it not for the Committee, judges themselves might be
forced to engage in the sort of inquiries [authorized by Rule 49].

Simons v. Bellinger, 643 F.2d 774, 780-81 (D.C. Cir. 1980).

The provisions of section (d) retain virtually all of the language of the original rule concerning
establishment of the Committee and its rules of procedure. Subsection (d)(14) provides specific
authority for the Committee to issue opinions to facilitate understanding and enforcement of the
rule.

It is expected that most matters considered by the Committee will be resolved within its informal
and formal proceedings.

Commentary to § 49 (e):

Section (e) sets forth the procedures and effect of proceedings commenced by the Committee,
the relief available in the Court of Appeals in formal proceedings initiated by the Committee, and
the method for appealing a decision of the designated hearing judge.

The powers and procedures provided in sections (d) and (e) are not the exclusive means for
enforcing the provisions of this rule. Disciplinary Counsel may initiate an original proceeding
before the Court of Appeals for contempt where it alleges that the respondent has violated Rule
49 by practicing law while disbarred. /n re Burton, 614 A.2d 46 (D.C. 1992). Disciplinary
Counsel may also rely on unauthorized law practice in opposing reinstatement of an attorney
suspended from the D.C. Bar. In re Stanton, 532 A.2d 95 (D.C. 1987). The District of Columbia
courts have subject matter jurisdiction to consider original complaints of unauthorized practice of
law initiated by private parties and to issue relief if such practice is found. J.H Marshall &
Assocs., Inc. v. Burleson, 313 A.2d 587 (D.C. 1973).
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Rule 49. Unauthorized Practice of Law.

(a) IN GENERA Lenesal-Rule. Except as otherwise permitted by these rules, Nno person_may
shall-engage in the practice of law in the District of Columbia or in any manner hold out as
authorized or competent to practice law in the District of Columbia unless enrolied as an active

member of the Distriet-of- Columbia-D.C. Barrexceptas-otherwise-permitted-by-these-Rules.

(b) DEFINITION Sefinitiens. The following definitions apply to the-interpretation-and
apphicationofthis rule:

_ (1) “Person” means any individual, group of individuals, firm, unincorporated association,
partnership, corporation, mutual company, joint stock company, trust, trustee, receiver, or other
legal or business entity.

_(2) “Practice of Eawlaw” means 5t providing professional legal advice or
services where there is a client relationship of trust or reliance. One is presumed to be practicing
faw when engaging in any of the following conduct on behalf of another:

__(A) Ppreparing any legal document, including;

s any deeds:

* 3 mortgages:;

e an assignments;;

s adischarges:;

s g leases;

e a trust instruments:;

o oramy-etheran instruments intended to affect interests in real or personal property;

o g wills;s

e acodicils;

e _an instruments intended to affect the disposition of property of decedents’ estates:; other

¢ __an instruments intended to affect or secure legal rights;; and
e a contracts except a routine agreements incidental to a regular course of business;
(B) Bpreparing or expressing a legal opinions;

___(C) Aappearing or acting as an attorney in any tribunal;
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(D) Ppreparing any claims, demands, or pleadings of any kind, or any written documents
containing legal argument or interpretation of law, for filing in any court, administrative agency,
or other tribunal;

___(E) Pproviding advice or counsel as to how any-efthe activityies described in subparagraph
Rule 49 (b)(2)}(A)-(D)+through-13 might be done, or whether they-wereit was done, in
accordance with applicable law; or

(F) Efurnishing an attorney or attorneys, or other persons, to render the services described in

Rule 49 (b)(2YA)-(E). subparagraphs-{a)-through{e) abeve:

_(3) “In the District of Columbia” means conduct in, or conduct from an office or location
within, the District of Columbia.

_(4) “Hold out as authorized or competent to practice law in the District of Columbia™ means to
indicate in any manner to any other person that one is competent, authorized, or available to
practice law from an office or location in the District of Columbia. Among the-eharacterizations
whieh terms which may give sueh-anthat indication are “Eesquire:,” “lawyer,” “attorney,”
“attorney at law,” “counsel.” “counselor,” “counselor at law,-"; “contract lawyer ? “trial er-legal

advocate,” “legal representative,” “legal advocate,” “notario.” and “judge.”

_(5) “Committee” means the District of Columbia Court of Appeals Committee on
Unauthorized Practice of Law, as constituted under this rule.

(c) EXCEPTIQNS Sxeeptions. The following activitiesy in-the District-of-Columbia-is-exceptedare
permitted as exceptions tofrom-the-prohibitions-ofsection- Rule 49 (a) ofthisRule,-providedif

the person is not otherwise engaged in the practice of law or holding out as authorized or
competent to practice law in the District of Columbia.z

_ (1) United States Government Employee.: PA person may provideing sutherized-legal services
to the United States as an employee thereof;,

_(2) Representation Before United States Government PraetitionerSpecial Court, Department,
or Agency: PA person may provideing legal services to members of the public solely before a
special court, department, or agency of the United States, whenre:

(A) Suehthe legal services are confined to representation before such fora and other conduct
reasonably ancillary to suehthat representation;

___(B) Suehthe conduct is authorized by statute, or the special court, department, or agency has
adopted a rule expressly permitting and regulating suehthat practice; and

___(C) lif the praetitionerperson has an office in the District of Columbia, the practitionerperson
expressly gives prominent notice in all business documents of the practitionerperson’s bar status
and that his or her practice is limited consistent with this-seetienRule 49 (c).

_(3) Practice Before United States a-Courr-efthe-Diited-States.: PA person may provideing
legal services in or reasonably related to a pending or potential proceeding in any court of the
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United States if the person has been or reasonably expects to be admitted to practice in that court,
provided-thatbut if the practitienerperson has an office in the District of Columbia, the
praetitionerperson must expressly gives prominent notice in all business documents of the
practitierierperson’s bar status and that his or her practice is limited consistent with this-section
Rule 49 (c).

_(4) District of Columbia Employee.: BA person may providetng legal services to the

government of the District of Columbiafer his-er-her-employer during the first 360 days of
employment as a lawyer byfor the government of the District of Columbia, whenre the person;

(A} is an-enrelled Barmemberauthorized to practice law and in good standing in ef-another

state or territoryy;

(B} is not disbarred or suspended for disciplinary reasons; and
(C) has not resigned with charges pending in any jurisdiction or court;-; and
(D) has been authorized by her or his government agency to provide such servicess:.

—(5) Representation Before District of Columbia RraetitionerDepartment or A gency.: BA person
may provideng legal services to members of the public solely before a department or agency of
the District of Columbia government, whenge:

—(A) Suehthe representation is confined to appearances in proceedings before tribunals of that
department or agency and other conduct reasonably ancillary to suehthose proceedings;

___(B) Suehthe representation is authorized by statute, or the department or agency has
authorized it by rule and undertaken to regulate it;

— (C) {if the praetitionerperson has an office in the District of Columbia, the practitienesperson
expressly gives prominent notice in all business documents of the praetitonerperson’s bar status

and that his or her practice is limited consistent with this-sestionRule 49 (¢); and

—.—.(D) }if the practitionerperson does not have an office in the District of Columbia, the
praetitionerperson expressly gives written notice to clients and other parties, with respect to any
proceeding before tribunals of that department or agency and any conduct reasonably ancillary to
saehithose proceedings, of the prastitienerperson’s bar status and that his or her practice is
limited consistent with this-seetionRule 49 (c)-of-thisRule.

—(6) Internal Counsel .+ PA person may provideins legal advice only to one’s regular employer,
whenge the employer does not reasonably expect that it is receiving advice from a person
authorized to practice law in the District of Columbia.;

—{7) Pro Hac Vice #in the Courts of the District of Columbia.: PA person may provideing legal
services in or reasonably related to a pending or potential proceeding in a court of the District of
Columbia, if the person has been or reasonably expects to be admitted pro hac vice, providedin
accordance with the following provisions.:
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___(#A) Limitation to 5 Applications Per Year. No person may apply for admission pro hac vice
in more than five-{5} cases pending in the courts of the District of Columbia per calendar year,
except for exceptional cause shown to the court.

___(#B) Applicant Declaration. Each application for admission pro hac vice-shall- must be
accompanied by a declaration under penalty of perjury:

(4) certifying that the applicant has not applied for admission pro hac vice in more than
five5 cases in courts of the District of Columbia in this calendar years-;

(2ii) identifying all jurisdictions and courts where the applicant is a-member-of-the-bar
authorized to practice law and whether the applicant is in good standing in each such jurisdiction

or courtin-geed-standing;-;

(3iii) certifying that there are no disciplinary complaints pending against the applicant for
violation of the rules of any jurisdiction or court, or describing all pending complaintss;

(4iv) certifying that the applicant has not been suspended or disbarred for disciplinary
reasons or resigned with charges pending in any jurisdiction or court, or describing the
circumstances of all suspensions, disbarments, or resignations;-;

(3v) certifying that the persen-applicant has not had an application for admission to the
D.C. Bar denied, or describing the circumstances of al-suehany denials;

(6vi) agreeing promptly to notify the €court if, during the course of the proceeding, the
persenapplicant is suspended or disbarred for disciplinary reasons or resigns with charges
pending in any jurisdiction or court;

(#vii) identifying by-the name, address, and D.C. Bar number of the D.C. Bar member with
whom the applicant is associated under Superior Court Rule of Civil Procedure 101Super—€t:
Civi R4

(8viii) certifying that the applicant does not practice law or hold out as authorized or
competent to practice law in the District of Columbia or that the applicant qualifies under an
identified exception in Rule 49 _(¢);;

_____(9ix) certifying that the applicant has read the rules of the District of Columbia Court of
Appeals and the relevant division of the Superior Court-ef-the-Bistrict of Columbia-and-the
Distrietof Columbia-Court-ef-Appeals, and has complied fully-with District of Columbia Court
of Appeals Rule 49 and, as applicable, Superior Court Rule of Civil ProcedureSuper—Et—Giv—Re:
101

(40x) explaining the reasons for the applications;

(Hxi) acknowledging the power and jurisdiction of the courts of the District of Columbia
over the applicant’s professional conduct in or related to the proceedings; and
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(32xil) agreeing to be bound by the District of Columbia Gourt-of-Appeals-Rules of
Professional Conduct in the matter; if the applicant is admitted pro hac vice,

__(#C) Office Outsideofin the District of -Columbia Prohibited. NeA person who maintains or
operates from an office or location for-the-practice-oflaw-within the District of Columbia that is
for the practice of law may not be admitted to practice before a court of the District of Columbia
pro hac vice, unless that person qualifies under another express-exception provided in seetion
Rule 49 (c)-hereef.

___(#D) Supervision. Any person admitted pro hac vice must comply with Superior Court Rule
of Civil ProcedureSuper—CtCiv—R= 101 and other applicable rules of the District of Columbia

courts,

—(+#E) Filing Process. The applicant firstshal-must submit a copy of the application to the
effice-of-the-Committee, pay thean application fee, and therereceive a receipt for payment of the
fee.; whereupontThe applicant sheH-must then file the application with the receipt in the
appropriate office of the Clerk of Court. Only-ecertified-checksreashiers-checks-or-money-orders

peats—The-An
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application will not be accepted for ﬁ}iﬁg without the required receipt.

(F) Application Fee. The application fee for admission pro hac vice is $100. The fee may be
paid in cash, by credit card. or by cashier’s check. certified check, or money order made pavable
to *Clerk, District of Columbia Court of Appeals.” The fee is waived for a person whose
conduct is covered by Rule 49 (¢)(9) or whose client’s application to proceed i# forma pauperis
has been granted,

_(¥#G) Power of the Court. The court to which the relevant litigatien-matter is assigned may
grant or deny applications_for admission pro hac vice, and may withdraw those admissions te

partietpate-pre-haewies-in its discretion.

—(8) Limited Duration Supervision Bby D.C. Bar Member .= BA person may practiceing law from
a principal office located in the District of Columbia_for a period not to exceed 360 days from the
commencement of such practice. during pendency of the person’s first application for admission
to the D.C. Bar,-while if:

(A) the person is anaective-memberauthorized to practice law and in good standing efthe
highest-eourt-ofin another-e state or territory;; and-while

(B) the person is not disbarred or suspended for disciplinary reasons;; and

(C) the person has not resigned-er-afterresignatien with charges pending in any jurisdiction
or court;;
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(D) the person is under the direct supervision of an enrolled, active member or members of

the Bistriet-of Columbia-D.C. Bar;; forene-period-not-to-exceed-360-daysfromthe

(E) the person has submitted the application for admission within rirety-(903} days of
commencing practice in the District of Columbiag;

(F) thatthe Distrietof Columbia-D.C. Bar member takes responsibility for the quality of the
work and complaints concerning the services; that-the-praetittoner

(G) the person or the Bistrietof-Cotumbia-D.C. Bar member gives notice to the public of the
member’s supervision and the praetitionerperson’s bar status;; and that

(H) the praetitionerperson is admitted pro hac vice to the extent he or she provides legal
services in the courts of the District of Columbia.

_(9) Pro Bono Legal Services.: PA person may provideing legal services pro bono publico inthe

foltowingcirenmstanceswhen:

___(A) Where-the person is an enrolled, inactive member of the Bistriet-ef-CelumbiaD.C. Bar
who is employed by or affiliated with a legal services or referral program in any matter that is
handled without fee and who is not disbarred or suspended for disciplinary reasens and has not
resigned with charges pending in any jurisdiction or court,; previded-thatbut, if the matter
requires the attorney to appear in court, the attorney shat-must file with the court having
jurisdiction over the matter, and with the Committee, a certificate that the attorney is providing
representation in that-partieslarthe case without compensation;-

___(B) Where-the person is a-memberauthorized to practice law and in good standing efthe
highest-eourt-efany-in another state or territory, is not disbarred or suspended for disciplinary
reasons, and-has not resigned with charges pending in any jurisdiction or court, and is employed

by or affiliated with the Public Defender Service; or-is-empleyed-by-eraffiliated-with a non-

profit organization located in the District of Columbia that provides legal services for indigent
clients without fee or for a nominal processing fee sprovided-that if:

(i) the person has submitted an application for admission to the Distrietof-Columbia-D.C.
Bar within airety-£90) days after commencing the practice of law in the District of Columbia;

(ii) -and-that-suehthe attorney is supervised by an enrolled, active member of the D.C. Bar
who is employed by or affiliated with the Public Defender Service or the non—profit
organization;-_and

(iii) Anthe attorney may-practices under Rart-seetion- Rule 49 (c)(9)B) efthis-Rude-of this
section{e¥M-for no longer than 360 days from the date of employment by or affiliation with the
Public Defender Service or the non-profit organization, or until admitted to the D.C. Bar,
whichever frstshall-occurs first::
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__(C) Where-the person is an officer or employee of the United States, is authorized to practice
law and a-member-in good standing ef-the-hizhesteourt-ofa-in another state or territory, is not
disbarred or suspended for disciplinary reasons, ane-has not resigned with charges pending in
any jurisdiction or court, and-is assigned or referred by an organization that provides legal

services to the public without fee: previded-that-the-persenand is supervised by an enrolled,
active member of the Pistrictof Columbia-D.C. Bari: or

(D) Where-the person is an internal counsel, is a+nember-authorized to practice law and in
good standing ef-the-highest-eourt-of-a-in another state or territory, is not disbarred or suspended
for disciplinary reasons, ard-has not resigned with charges pending in any jurisdiction or court,
and-is assigned or referred by an organization that provides legal services to the public without

fee s previded-that-the-individual and is supervised by an enrolled, active member of the Pistriet
ef-Celumbia-D.C. Bar.

__An attorney practicing under this-seetionRule 49 (c)(9) shal-must give notice of his or her bar
status, and shal-beis subject to the District of Columbia Rules of Professional Conduct and the
enforcement procedures applicable thereto to the same extent as if he or she were an enrolled,
active member of the Bistriet-of-Columbia-D.C. Bar.

_(10} Specifically Authorized Court Programs: -PA person may provideing legal services to
members of the public as part of a special program for representation or assistance that has been
expressly authorized by the District of Columbia Court of Appeals or the Superior Court of the
District of Columbias-previded-that if the person gives notice of his or her bar status-aad, is not
disbarred or suspended for disciplinary reasons, and has not resigned with charges pending in
any jurisdiction or court.

_(11) Limited Practice for Corporations_or Partnerships.+ An authorized officer. director. or
emplovee of a corporation or partnership may Aappearing in defense of athe corporation or
partnershlp ina smali claims action, or in settlement of a landiord tenant matter,throughan

(A) the organization must-be-represented-by-an-attorney--itfiles-does not file a crossclaim or

counterclaim, or #the matter is not certified to the Civil Actions Branch; and

___(B) the person so appearing shal-files at the time of appearance an affidavit vesting in the
person the requisite authority to bind the organization.

_(12) Practice in ADR Proceedings# A person may Pprovideing legal services in or reasonably
related to a pending or potential arbitration, mediation, or other alternative dispute resolution

roceeding; if the person:
(“ADR™) p ding idedif th
___(3A) The-persen-is authorized to practice law and in good standing by-the-highesteourt-ofain

another state or territory or authorized to practice law in by-a foreign country;-; and
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(B) is not disbarred or suspended for disciplinary reasons; and
{(C) has not resigned with charges pending in any jurisdiction or court;:

___(#D) The-person-may-beginto-provides suchthese services in no more than-five (53 ADR

proceedings in the District of Columbia per calendar year;: and

__ (##E) The-person-does not maintain or operate from an office or location within the District
of Columbia that is for the practice of law-within-the Distriet-of Golumbia or otherwise practice
or hold out as authorized or competent to practice law in the District of Columbia, unless that
person qualifies under another express exception provided in seetion-Rule 49 (c)-hereef.

_(13) Incidental and Temporary Practice.+ A person may Pprovideing legal services in the
District of Columbia on an incidental and temporary basis-previded-that if the person is
authorized to practice law and in good standing by-the-highest-eeurt-of-ain another state or
territory or by-authorized to practice law in a foreign country, and-is not disbarred or suspended
for disciplinary reasons, and has not resigned with charges pending in any jurisdiction or court.

(d) The-Committee-on-Ynauthorized Practice-of-bawHE COMMITTEE ON
UNAUTHORIZED PRACTICE OF LAW.(H The court shalmust appoint a standing committee
known as the Committee on Unauthorized Practice of Law.

(1) Membership. The court will appointeensisting-of at least six6, andbut not more than
twelvel2, members of the D.C. Bar ofthis-eeurt-and efone resident of the District of Columbia
who is not a member of the D.C. Bar. The court must designate the Chair and Vice Chair-shall-be

designuated-by-the-eout,

() Member’s Term of Service.

(A) In General. The court will appointEaeh members shattserve-for terms of three3 years
Cuntilthe: ; | inted.

(B) Vacancy Before Term Expires. In case of vacancy caused by death, resignation or
otherwise, athe court must appoint a successor appeinted-shelito serve the unexpired term of the
predecessor member.

(C) Holdover. After a member’s term has expired. the member may continue to serve until
the court appoints a successor or reappoints the member. Whealf a member holds over after the
expzration of thea term_and i is reappomted—ﬁe;—wh&eh—&ppem&eé the holdover peraod %efm—the

part of athat member s new term. A successor will serve a full 3-vear term from the date of
appointment without reference to any holdover.

(D) Term Limit. NeA member shal-becannot appointed-te-serve longerfor more than twe2
consecutive, regutarfull three3-year terms; unless the court makes a special exception-is-made-by
the-eourt.
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(3) Power to Adopt Rules and Regulations. Subject to the approval of the court, the Committee
shall-may adopt-sueh rules and regulations thatas it deems necessary to carry out the provisions
of this-ruleRule 49.

(4) Subpoena Power and Process. When conducting investigations and hearings, Fhe-the
Committee may authorize any member to subpoena, subject to Superior Court Rule of Civil

Procedure 45, the respondent, witnesses, and documents-upen-apphieation-to-the-court-by-the
Cheir-orthe Chair’s-designee.

(5) Capacity to Appear. The Committee may appear in its own name in legal proceedings
addressing issues relating to the performance of its functions and compliance with this-Rule 49.

(6) Compensation and Expenses. The court may approve compensation and necessary expenses
for Fthe Committee members-e g BRSH

expenses-as-the-courtmay-approve,

(7) Additional Staff. The court will designate a deputy clerk to serve as Executive Secretary to
the Committee and will provide necessary staff and secretarial services.

B Rulesof Procedure:
_(AB) Officers;membersr-and-dDutles,

(A#) In General. The Chair-Vice-Chair-and-membersCommittee shatbwill investigate

matters of alleged unauthorized practice of law and alleged violations of court rules governing
samethe unauthorized practice of law, and if warranted, the Committee shak-may take suehany
actions as-arethat is provided in these rules.

__(Biit) Law Student Practice. In addition to the duties described hereinin Rule 49, the
Committee shall-determine-whetherto-approve-the-must oversee the participation of law students

permitted to practice underlegal-programs-identifiedin Rule 48.

__(B9) Meetings._ The Chair must call at least 8 meetings each year. The Committee must hold a
special meeting if a majority of its members request such a meeting by notifying the Executive

Secretary.

(A Chair or Vice Chair Presides. The Chair will preside at all meetings of the Committee.
In the Chair’s absence, the Vice Chair will preside.

___(BW) Confidentiality. Any matter under investigation by the Committee must shatt-remain
confidential until initiation of formal proceedings under seetionRule 49 (d)(33B11)-hereot, or
until resolution of the matter under Rule 49 (d}(12)}B) or (C). Se-as+To ensure this
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confidentiality, the Committee must shell-meet in executive session. Atleast-eight-meetingsshall

____(Ci#) Notice of Absence. Members who are unable to attend a meeting-shall-se_ must notify
the Chair or the Executive Secretary at least fwve2 days in advance of the meeting.

__ (Diw) Qrder of Business. The Chair skawill determine the order of business.

__(Ev) Quorum. A quorum shall-consistg of fourd members, and all decisions shaHmust be
made by a majority of those members present and voting.

—_(Evi) Telephone or Electronic Vote. In appropriate circumstances, as may be determined by
the Chair, a telephone or electronic vote of a majority of members polled, numbering no less than
fourd Committee members concurring in a decision, shall-constituteconstitutes a Committee
decision. Any such decision shel-must be recorded in the minutes of the next Committee
meeting.

_ (Gvi) Minutes. Minute i
oftThe Executive Secretary will direct Drenaratlon of minutes for all Commmee meetings;
withand will furnish copies of samethe minutes furpished-to all members of the Committee and
to the eChief $Judge of this court or a judge designated by the eChief {Judge.

_(10€) Investigation.

_ (A Assignment, Whenever a complaint is filed with the Commitiee or upthe Committee
decides to investigate on its own volition, the matterChair will shatt-be-assigned-by the
Chairmatter, on a random basis or as the Chair otherwise determines may be appropriate, to a
Committee member for preliminary investigation.

(B) Conduct and Content of Investigation. This investigation shall-must consist of an analysis
of the complaint, a survey of the applicable law, and discussions with witnesses andfes the
respondent. It shat-will not be deemed a breach of the confidentiality required of an assigned
matter for the Committee or one of its members to reveal facts and identities in-pursuit-efduring
the investigation of the matter.

___(Cib)_Report. At the next regular meeting of the Committee, the-Committee-shall-hear-a+eport

ofthe investigating member must provide a report for the purpose of determining what action, if
any, shat-should be taken by the Committee. Complaints shal-must be investigated and reported
wpon within six6 weeks. The Executive Secretary must notify the Chair about any Pdelays in the
investigation of and reporting on complaints-shall-be-brought-te-the-Chair’s-attention-by the
Executive-Seeretary.

___(D##) Decision to Hold Formal Proceedings. If the Committee concludes that formal
proceedings are-necessary-will to-assist its determination, suehformal proceedings may be held as

specified in seetionRule 49 (d)(311){B)-below.
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_(11B) Formal Proceedings. &)-To assist the Committee in performing its functions, it may take
sworn testimony of witnesses and/et the respondent.

(A#) Written Notice fo Respondent. Formal proceedings before the Committee shall-beare
commenced by written notice to the respondent informing the respondent of the nature of the
respendent-s-conduct which the Committee believes may constitute the unauthorized practice of
law. The notice must be accompanied by a copy of Rule 49. The notice may be served by:

(i) delivering it in person;

(ii) mailing it by first-class mail. postage prepaid, to the respondent’s last known business
or residence address:

(iii) delivering it to a commercial carrier for delivery to the respondent’s last known
business or residence address: or

{iv) other means such as email or facsimile. reasonably calculated te reach the respondent,

including any method described in Superior Court Rule of Civil Procedure 4.

(B) Certificate of Service. The Committee or its designee must prepare a certificate of service
stating how the respondent was served.

(C) Time to Respond. The respondent must shall-be given 15-30 days to respendprovide a

written response to the notice. Upenreceiptofthisresponse{orifnoresponse-issubmitted)the

(D) Appointing Attornevs. The Chair {or the Vice Chair if the Chair is to be appointed) may
appoint one or more attorney members of the Committee or putside counsel to present, at a
hearing. evidence of conduct which may constitute the unauthorized practice of law. If a
Committee member is appeinted. the member may not participate further in the Committee’s
consideration of actions to dispose of the matter under Rule 49 (d)(12), but may participate in
any proceedings under Rule 49 {e).

(EY Conduct of Hearing. The respondent may be accompanied by counsel at the hearing.

Formal rules of evidence shattdo not apply. The respondent may present documentary evidence,
testify, present testimonial evidence from witnesses. and cross-examine witnesses. all subject to
any rules and regulations adopted by the Committee and such reasonable limitations as are
imposed by the Committee. —Fhe-respendent-may-reguest-permissionto-presentevidences

o -3 b A-fha racian Aon

(F) Findings of Fact and Conclusions of Law. Following a formal hearing, the Committee

may prepare written findings of fact and conclusions of law in support of its final disposition of
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the matter under Rule 49 (d)(12). In preparing its ﬁndmgs the Commlttee must applv a
preponderance of the evidence standard Mhen-g : :

_(12E) Actions by the Committee. £5-During any stage of the investigation or formal
proceedings the Committee may dispose of any matter pending before it by any of the following
methods:

___(A#) If no evidence of unauthorized practice is found, the matter must shet-be closed and the
complainant notified.

___(Bii) If the respondent agrees to cease and desist from actions which appear to constitute the
unauthorized practice of law, the matter may be closed by formal agreement, consent-order;or
beth;-with notification of such action given to the complainant. SuehA formal agreement ot
consent-order-may require restitution to the clients of fees obtained by the respondent. The
Committee may file a formal agreement with the court with a proposed consent order

memorializing the agreement’s terms. A proposed consent order is effective when signed by a
judee of the District of Columbia designated by the Chief Judge of this court.

() If, following a formal proceeding under Rule 49 (d){(11), the Committee finds by a
preponderance of the evidence a violation of this rule, or of an injunction or consent order issued

pursuant to proceedings under thls rule, the Commlttee may initiate proceedmgs under Rule 49

(D) The Committee may also refer cases to the Office of the United States Attorney or the
Attorney General of the District of Columbia for investigation and possible prosecution or to
other appropriate authorities.

_(13E) Closed Files. Upen-the-closing-efafile byWhen the Committee closes a file, the file

shall-must be retained in the records of thise court.

_(148) Opinions. A8-0On the request of a person or organization or when the Committee
believes that an opinion will aid the public’s understanding of Rule 49, Fthe Committee may by

approval of a majority of its members present in quorum provide opinions;upen-the-request-ofa
person-or-organizations as to what constitutes the unauthorized practice of law.

{A) Publication. Sueh-eThe Committee’s opinions skel-must be published in the same
manner as opinions rendered under the District of Columbia Rules of Professional Conduct.

__(B#) Reliance on Opinion. Conduct of a person, which was undertaken in good faith, in
conformity with, and in reliance #pon athe Committee’s written interpretation or opinion-efthe
Committee requested by that person,shal constitutes a prima facie showing of compliance with
Rule 49 in any investigation or proceeding before the Committee or this courte-Court-ef-Appeals.
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(e) Proceedings Before Fthe Court-ofAppeais.

(1) Contempt. Violations of Rule 49, or of any injunction or consent order issued pursuant o
proceedings under Rule 49, are punishable by this court as contempt.

(2) Injunction and Equitable Relief. The court may issue a permanent injunction to restrain

violations of Rule 49, together with such ancillary equitable remedies so as to afford complete
relief. including but not limited to equitable monetary relief in the form of disgorgement,
restitution, or reimbursement of those harmed by the conduct.

AN 3) Original Proceeding, The Committee may initiate an original proceeding before thise
Ceurt-of-Appealscourt for violation of tis-Rule 49, or for violation of an injunction or consent
order issued pursuant to proceedings under Rule 49.

(A) By Petition. The proceeding shal-bemust be initiated by a petition served on the
respondent or his designated counsel.

___(B).Special Counsel. The Ecourt may, on motion of the Committee or swa-sperteon its own

initiative, appoint a special counsel to represent the Committee and to present the Committee’s
proof and argument in saehthe proceeding.

___(C3) Conduct of Proceedings. SuchAn original proceedings shel-must be conducted before a
judge of the District of Columbia designated by the Chief Judge of this courte-Ceurtef-Appeals
under the D.C. Code, and shal-beis governed by the Rules-ofthe-Superior Court efthe Pistriet
et-ColumbiaRules of Civil Procedure.

___(D4) Notice of Appeal. Decisions of the designated judge are final and effective
determinations which are subject to review in the normal course, by the filing of a notice of
appeal by any party with the Clerk of the Court of Appeals within 30 days from the entry of the
judgment by the designated judge.

COMMENTARY

The following Commentary provides guldance for interpreting and complying with the-Rule 49

and—pcting—in—comphiance—with-it, but in proceedings before the court or the Committee on
Unauthorized Practice of Law, the text of the-Rule 49 shal-will govern.

Commentary to § 49 (a):

Section (a) states the rule’s general prohibition-eftherule, which was formerly set forth in Rule
49 (b)(1). It is intended to retain the essential meaning of the original text as-adopted by the
Court of Appeals. It adds for clarification that the Rrule applies unless an exception is provided.
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The Rrule is applied first by determining whether the conduct in question falls within the
definitions of practicing law or holding out to practice law in the District of Columbia. If the
conduct falls within those definitions, such conduct by a person not admitted to the D.C. Baris a
violation of the Rrule, unless there is an express exception covering the conduct.

While one has a right to represent oneself, there is no right to represent or advise another as a
lawyer. Authority to provide legal advice and services to others is a privilege granted only to
those who have the education, competence, and fitness to practice law. When one is formally
recognized to possess those qualifications by admission to the D.C. Bar, he or she is authorized
to practice law.

The rule prohibits bath the implicit representation of authority or competence by engaging in the
practice of law, and the express holding out of oneself as authorized or qualified to practice law
in the District of Columbia.

This rule against unauthorized practice of law has feurd general purposes:

(1) To protect members of the public from persons who are not qualified by competence or
fitness to provide professional legal advice or services;

(2) To ensure that any person who purports or holds out to perform the services of a lawyer is
subject to the disciplinary system of the DistrietefCelumbial).C. Bar;

(3) To maintain the efficacy and integrity of the administration of justice and the system of
regulation of practicing lawyers; and

(4) To ensure that that system and other activities of the D.C. Bar are appropriately supported
financially by those exercising the privilege of membership in the Bistriet-ef Celumbia-D.C. Bar.

See alse—the commentary to subsection (b)(2), below, concerning the activities of persons
relating to legal matters where a license to practice law is not required.

Competence and fitness to practice law are safeguarded by the examination and character
screening requirements of the admissions process, and by the disciplinary system. The D.C. Bar
further protects the interests of members of the public by maintaining a clients’ security fund
through membership dues.

Commentary to § 49 (b)(2):

As originally stated in subsections (b)(2) and (3) of the prior Ryule, the “practice of law” was
broadly defined, embracing every activity in which a person provides services to another relating
to legal rights. This approach has been refined, in recognition that there are some legitimate
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activities of non-Bar members that may fall within an unqualifiedly broad definition of “practice
of law.”

The definition of the “practice of law” set forth in gubsection (b)(2) is designed to focus first on
the 2&we essential elements of the practice of law: (1) Fthe provision of legal advice or services;:
and (2) a client relationship of trust or reliance. Where cne provides such advice or services
within such a relationship, there is an implicit representation that the provider is authorized or
competent to provide them:—-just as one who provides any services requiring special skill gives
an implied warranty that they are provided in a good and workmanlike manner. See, e.g.,
Ehrenhaft v. Malcolm Price, Inc., 483 A.2d 1192, 1200 (D.C.1984); Carey v. Crane Serv.iee Co.;
e, 457 A2d 1102, 1107 (D.C.1983).

Recognizing that the definition of “practice of law” may not anticipate every relevant
circumstance, the Rrule adep%smciudes «fear—S other me%heds—eftools to asmst in deﬁm _gﬂeﬂ the

phrase: -
ehem—Fe}aﬂeﬁskuﬁ—e#l%mst—ef—Feiﬂnee—(;}_) an enumerated hst of the most common actxvatles

which are rebuttably presumed to be the practice of law; (23) this commentary; and (34) where
further questions of interpretation may arise. opinions of the Committee on Unauthorized

Practice of Law—where—further—questions—efinterpretation—may-—arise—See, as provided in
subsection (d)(143)¢6 -below.

The definition of “practice of law,” the list of activities, this commentary, and opinions of the
Committee on Unauthorized Practice of Law are to be considered and applied in light of the
purposes of the Rrule, as set forth in the commentary to sections (a} and (b).

The presumption that one’s engagement in one of the enumerated activities is the “practice of
law” may be rebutted by showing that there is no client relationship of trust or reliance, or that
there is no explicit or implicit representation of authority or competence to practice law, or that
both are absent.

While the Rrule is meant to embrace every client relationship where legal advice or services are
rendered, or one holds oneself out as authorized or competent to provide such services, the Rrule
is not intended to cover conduct which lacks the essential features of an attorney-client
refationship.

For example, a law professor instructing a class in the application of law to a particular, real
situation is not engaged in the practice of law because she is not undertaking to provide advice or
services for one or more clients as to their legal interests. An experienced industrial relations
supervisor is not engaged in the practice of law when he advises his employer what he thinks the
firm must do to comply with state or federal labor laws, because the employer does not
reasonably expect it is receiving a professional legal opinion. See also the exception for Internal
Counsel set forth in subsection (c)(6). Law clerks, paralegals, and summer associates are not
practicing law where they do not engage in providing advice to clients or otherwise hold
themselves out to the public as having authority or competence to practice law. Tax accountants,
real estate agents, title company attorneys, securities advisors, pension consultants, and the like,
who do not indicate they are providing legal advice or services based on competence and
standing in the law are not engaged in the practice of law, because their relationship with the
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customer is not based on the reasonable expectation that learned and authorized professional
legal advice is being given. Nor is it the practice of law under the Rrule for a person to draft an
agreement or resolve a controversy in a business context, where there is no reasonable
expectation that she is acting as a qualified or authorized attorney.

The Rrule is not intended to cover the provision of mediation or alternative dispute resolution
(“ADR”™) services. This intent is expressed in the first sentence of the definition of the “practice
of law” which requires the presence of 2twe essential factors: The provision of legal advice or
services and a client relationship of trust or reliance. ADR services are not given in
circumstances where there is a client relationship of trust or reliance; and it is common practice
for providers of ADR services explicitly to advise participants that they are not providing the
services of legal counsel.

While payment of a fee is often a strong indication of an attorney-client relationship, it is not
essential.

Ordinarily, one who provides or offers to provide legal advice or services to clients in the
District of Columbia implies to the consumer that he or she is authorized and competent to
practice law in the District of Columbia. It is not sufficient for a person who is not an enrolled,
active member of the Bistriet-ef-ColumbiaD.C, Bar merely to give notice that he is not a lawyer
while engaging in conduct that is likely to mislead consumers into believing he is a licensed
attorney at law. Where consumers continue to seek services after such notice, the provider must
take special care to assure that they understand that the person they are consulting does not have
the authority and competence to render professional legal services in the District of Columbia.
See In re= Banks, 561 A.2d 158 (D.C. 1987).

The Rrule also confines the practice of law to provision of legal services under engagement for
another. One who represents himself or herself is not required to be admitted to the Pistriet-of
Celumbia-D.C. Bar,

The conduct described in subsection (b)}(2)(F) concerning the furnishing of attorneys is not
intended to include legitimate or official referral services, such as those offered by the Distriet-of
CelumbiaD.C. Bar, bar associations, labor organizations, non-fee pro bono organizations, and
other court-authorized organizations.

Commentary to § 49 (b)(3):
Subsection (b)(3) clarifies by explicit definition the geographic extent of the Rrule.

The Rrule is intended to regulate all practice of law within the boundaries of the District of
Columbia. The fact that an attorney is associated with a law firm that maintains an office in the
District of Columbia does not, of itself, establish that that attorney is maintaining an office in the
District of Columbia.

The practice of law subject to this Rrule is not confined to the matters subject to the law of the
District of Columbia. The Rrule applies to the practice of all substantive areas of the law and
requires admission to the Distriet-of-Celumbia-D.C. Bar where the practice is carried on in the
District of Columbia and does not fall within one of the exceptions enumerated in section (¢).
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A lawyer is engaged in the practice of law in the District of Columbia when the lawyer provides
legal advice from an office or location within the District. That is true if the lawyer practices in a
residence or in a commercial building, if all of the lawyer’s clients are located in other
jurisdictions, if the lawyer provides legal advice only by telephone, letter, email, or other means,
if the lawyer provides legal advice only concerning the laws of jurisdictions other than the
District of Columbia, or if the lawyer informs the client that the lawyer is not authorized to
practice law in the District of Columbia and does not provide advice about District of Columbia
law. A lawyer in the District of Columbia who advises clients or otherwise provides legal
services in another jurisdiction may be subject to the rules of that jurisdiction concerning
unauthorized practice of law.

Rule49-The prohibition on unauthorized practice applies only if a lawyer is physically present in
the District of Columbia at least once during the course of a matter. Even if a matter involves a
client, and a dispute or transaction, in the District, the Rude-prohibition on unauthorized practice
does not apply if a lawyer located outside the District advises a client in-person only when the
client visits the lawyer in the lawyer’s office, or if the lawyer advises the client only by
telephone, regular mail, or electronic mail. However, if a lawyer is physically present in the
District even once during the course of a matter, the lawyer may be engaged in the District of
Columbia in the practice of law with respect to the entire matter, even if the lawyer otherwise
operates only from a location outside the District._See also below commentary to_subsection

(b))

The definition of “in the District of Columbia” is intended to cover the practice of law within the
District under the supervision of, or in association with, a member of the Distriet—oaf
CelumbiaD.C. Bar. Persons who provide legal services as lawyers with law firms and other legal
organizations in the District of Columbia, with or without bar memberships elsewhere, are
practicing law in the District and are in violation of the Rrule, unless they fall within one of the
express exceptions set forth in section (c).

Commentary to § 49 (b)(4):

As a regulation with a purpose to protect the public, the rule requires that representation of non-
Bar members must avoid giving the impression to persons not learned in the law that a person is
a qualified legal professional subject to the high ethical standards and discipline of the Distrist-ef
ColumbiaD.C. Bar.

The listing of terms, which normally indicate one is holding oneself out as authorized or
qualified to practice law, is not intended to be exhaustive. Experience has shown that the listed
terms are often used to misleadingly represent that an individual is authorized to provide legal
services, The definition of “hold out” is intended to cover any conduct which gives the
impression that one is qualified or authorized to practice. See In Rre= Banks, 561 A.2d 158 (D.C.
1987).

A person or a law firm may hold out that person as authorized or competent to practice law in the
District of Columbia by describing that person as a “contract lawyer.” See Opinion 16-05 of the
District of Columbia Court of Appeals Committee on Unauthorized Practice of Law. In general,
Rule 49 applies to contract lawyers to the same extent that it applies to other lawyers.
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Where a member of the public correctly understands that a person is not admitted to the Distriet
ef-Celumbia-D.C. Bar but is nonetheless offering to perform services functionally equivalent to
those performed by a lawyer, that person is subject to sanction under the consumer protection
statutes of the District of Columbia. See Banks v. District: of Columbia- Dept- of Consumer and
& Regulatory Affairs, 634 A.2d 433 (D.C. 1993).

Although the rule’s prohibition on unauthorized practice is limited to conduct within the District
of Columbia. a person located outside of the District of Columbia may still violate Rule 49 by
holding out as authorized to practice law in the District of Columbia.

Commentary to § 49 (c)(1):

Subsection (c)(1) is new—lt—is—designed to state expressly what has been implicit in prior
interpretations and application of the Rrule; and it removes the implication effermer—section
fe)Z)that representatives of the federal government must become members of the Bistriet-of
CelumbiaD.C. Bar or appear pro hac vice. Attorneys employed by departments, agencies, and
courts of the federal government are entitled to advise and represent their employers as part of
their official duties. Such advice and representation includes both internal consultation and
external representation in contact with the public and the courts. Permission for employees of the
government of the District of Columbia to practice in the District is more limited. See
seetionRule 49 (c)(4).

Commentary to § 49 (c)(2):

Subsection (c)(2) substantiathy-refines—former-seetion{e}—ltis—intended—to-provides oenly-a
limited exception to the requirement for admission to the DistrietefGCelumbiaD.C. Bar for

persons who practice before federal fora in circumstances where all 3three of the listed
conditions are met.

The United States Supreme Court has held that states may not limit practice before a federal
agency, or conduct incidental to that practice, where the agency maintains a registry of
practitioners and regulates standards of practice with sanctions of suspension or disbarment.
Sperry v. State-ef-Florida, 373 U.S. 379 (1963). By contrast, a person advertising patent advice
and search services who is not on the Patent Office registries of attorneys and agents is subject to
the jurisdiction of the District of Columbia Court of Appeals through its Committee on the
Unauthorized Practice of Law. In re Amalgamated Bevelopment-Dev. Co.—ne-, 375 A2d 494
(D.C. 1977) See also Kennedy v. Bar Ass ' nee- of Montgomery County, 346-Md-646,-561 A.2d
200 (Md. _1989); In re JonesPeterson, 163 Banks.R. 665; 1994 Banlee LEXIS150-(Bankr. D.
Conn. 1994), and-Spanos v. Skouras Theatres Corp., 364 F.2d 161, 171 (2ad Cir. 1966).

As the seat of the national government, the District of Columbia is naturally the place where
people locate to provide representation of persons or entities petitioning federal departments or
agencies for relief. Inasmuch as such activity would often constitute the practice of law, the
Supremacy Clause of the United States Constitution, case law, and comity between the District
and federal governments counsel a deference to federal departments and agencies that determine
to allow persons not admitted to the Bar to practice before them. At the same time, experience
under this rRule has shown that some persons have abused the deference set forth in the original
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rule by engaging in misleading holding out or practicing law in proceedings other than those of
the authorizing federal fora,

With respect to persons who hold out and purport to provide legal representation before federal
fora from locations outside the District of Columbia, the Rrule does not apply because the
activity, even if the practice law, is not carried on within the District of Columbia. See
seetienRule 49 (b)(3) and the commentary thereto.

Subsection (c)(2) is designed to permit persons to practice before a federal department or agency
without becoming members of the Bar; where the agency has a system in place to regulate
practitioners not admitted to the Bar, and where the public is adequately informed of the limited
nature of the person’s authority to practice.

Where there is doubt whether a federal agency undertakes to regulate the quality or integrity of
practitioners before it, there is necessarily doubt under subsection (¢)(2)(B) whether this
exception would apply to allow persons practicing before the agency who are not admitted to the
D.C. Bar to engage in any practice of law in the District of Columbia. In order to resolve such
doubt, the Committee will refer to an agency any complaints it should receive concerning
practitioners before the agency who are not admitted to the D.C. Bar. If the agency does not take
any action, or advises that it will not take any action, on the referred complaint in 90 days
following the referral, the Committee will inform the agency that it presumes the agency does
not undertake to regulate the conduct of practitioners before it; and the Committee will then
proceed to consider the complaint under the provisions of Rule 49,

Under the third condition, (C), a person seeking to practice under the (c}2) exception must
include the indicated notice on all letterhead, business cards, formal papers of all kinds,
promotions, advertisements, social media, and any other document submitted or expression made
to any third party, the public, or any official entity.

Experience under the rRule has indicated that, in many instances, persons seeking representation
involving jurisdiction of federal departments and agencies also have rights to plead their claims
before the courts. Advising persons whether they have rights to pursue their claims beyond
federal agencies into the courts, or representing entities in challenges to or review of federal
agency action in federal courts, would, without more, not require that the advisor be a member of
the Distrietof Columbia-D.C. Bar, as such advice is reasonably ancillary to representation before
the agency and is subject to the jurisdiction of the federal courts. See §-49-Rule 49 (c)(3). The
exception set forth in (c}(2) does not, however, otherwise authorize active advice to; or
representation of persons in the courts.

Commentary to § 49 (c)(3):

Practice before the courts of the United States is a matter committed to the jurisdiction and
discretion of those entities. If a practitioner has an office in the District of Columbia and is
admitted to practice before a federal court in the District of Columbia but is not an active
member of the D.C. Bar, the practitioner may use the D.C. office to engage in the practice of law
before that federal court, but only if the practitioner provides clear notice in all business
documents,_including advertisements and social media. that the practitioner is not a member of
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the D.C. Bar and that the practice is limited to matters before that federal court (or to other
matters within the scope of other exceptions in section (c)). This exception applies only if a
person’s entire practice falls within section (c); if any part of the person’s practice is not covered
by an exception, Rule 49 requires a practitioner with an office in the District of Columbia to be
an active member of the D.C. Bar. The rules of federal courts in the District of Columbia may or
may not authorize admission, on a regular or pro hac vice basis, of an attorney with an office in
the District of Columbia if the attorney is not a member of the D.C. Bar.

Commentary to § 49 (¢)(4):

Subsection (c)(4) is-new-—tt-addresses the persistent question whether a person employed by the
District of Columbia and admitted in another jurisdiction may perform the services of a lawyer
for the District government without being admitted to the-Distriet-ef-Columbia-the D.C. Bar. The
requirement that the person be “authorized to practice law and in good standing in another state
or territory” includes attorneys licensed to practice law generally in another state or territory in
accordance with that state or territory’s rules. It is not intended to_include persons authorized to
practice in another state or territory only in limited circumstances under the jurisdiction’s rules,
such as law students or those permitted to provide legal services under other forms of limited
practice. The subsection gives the person 360 days to be admitted, which is ample time if
application is made promptly. Like the exception for lawyers employed by the United States, the
subsection also requires that the person be authorized by her or his agency to perform such
services.

Commentary to § 49 (c)(5):

Subsection (c)(5)_provides_is-new—The—former—tule—didnot—containan exception for private
practice before District of Columbia fora similar to the exception setforth-for practice before
departments and agencies of the United States. 4a-This provision was added in_recognition;
however-that the same considerations may exist for allowing persons not authorized as lawyers
to represent members of the public before some District of Columbia fora, as exist before some
federal agenciesythis-provisien-has-been-added. Like the federal-agency provision, this exception
requires satisfaction of all three-of its enumerated conditions. Subsection (¢)(5}(C) requires that a
person seeking to practice under this exception from an office in the District of Columbia must
include the indicated notice on_all letterhead, business cards, formal papers of all kinds.
promotions, advertisements. social media, and any other document submitted or expression made
to any third party, the public, or any official entity. If the person does not have an office in the
District of Columbia. notice must be given in accordance with subsection ()}S)¥D).

Commentary to § 49 (¢)(6):

The provision of advice, and only advice, to one’s regular employer, where the employer does
not reasonably expect that it is receiving advice from an authorized member of the Distriet-of
Celumbia-D.C. Bar, and no third party is involved as client or otherwise, is considered to be the
employer’s provision of advice to itself; and, accordingly, it is not considered practicing law.
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For example, an internal personnel manager advising her employer on the requirements of equal
employment opportunity law, or a purchasing manager who drafts contracts, fall within this
exception, as they do not give the employer a reasonable expectation that it is being served by an
authorized member of the Bistriet-of ColumbiaD.C. Bar. Similarly, a lawyer on the staff of a
trade association who gives only advice concerning leases, personnel, and contractual matters,
would be covered by the exception if, in fact, the lawyer does not give the employer reason to
believe she is an authorized member of the D.C. Bar.

This exception is a limited one arising from the position of the lawyer, the confinement of the
lawyer’s professional services to activities internal to the employer, and the absence of conduct
creating a reasonable expectation that the employer is receiving the services of an authorized
member of the D.C. Bar.

Commentary to § 49 (c)(7):

The District of Columbia courts are open to attorneys from other jurisdictions who have an
incidental need to appear in proceedings before them.

As the Court of Appeals has observed, however:

. a[Alppearance pro hac vice is meant to be an exception to the general
prohibition against practicing law in the District without benefit of membership in
the District of Columbia Bar. As an exception, it is equally clear, that it is
designed as a privilege for an out-of-state attorney who may, from time to time,
be involved in a particular case that requires appearance before a court in the
District.

Brookens v. Comm ittee on Unauthorized Practice of Law, 538 A.2d 1120, 1124 (D.C._1988).

Superior Court Rule of Civil Procedure 101 Super—Ct-Eiv—R—0+requires that persons seeking
admission pro hac vice in the Superior Court must associate with an enrolled, active member of

the Distrietof ColumbiaD.C. Bar who has continuing responsibilities as associated counsel.

The fact that an attorney is associated with a law firm that maintains an office in the District of
Columbia does not, of itself, establish that that attorney is maintaining an office in the District of
Columbia.

Experience under the Rrule has indicated that the pro hac vice exception has occasionally been
abused to allow persons who regularly operate from a location within the District of Columbia or
its surrounding jurisdictions to engage regularly in ixtzgatlon practlce before the District of
Columbia courts-of-the-Distriet. The purpose of the provision, however is to permit attorneys to
appear in the District of Columbia courts only incidentally or during their initial application for
admission after moving into the District of Columbia. Accordingly, a person generally may not
apply for admission pre hac vice in more than 5 cases pending in District of Columbia courts per
calendar vear. In addition, each application must be accompanied by a sworn declaration
certifying the applicant’s compliance with the rule.
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Additionally, the eriginal-provisien—pro hac vice exception has at times been erroneously
interpreted by some practitioners to permit regular practice of law in the District of Columbia by
an attorney admitted only in another jurisdiction upon the assertion that the person is a practicing
litigator who appears no more than 5five times per calendar year in the courts._Subsection
(c}((C) makes clear that any such interpretation is incorrect.

The fee for admission has-beenincreasedin-order-is_intended to mere-elosely-to-approximate the
value of the privilege to practice before the District of Columbia courts. The power of the courts
to deny or withdraw admission is expressly set forth.

Commentary to § 49 (c)(8):

Subsection (c)(8) is mew—Jlt—is—designed to provide a one-time grace period within which
attorneys admitted in other jurisdictions who come to practice law in the District of Columbia as
their principal office may continue to practice law under the active supervision of a member of
the Distriet-of-ColumbiaD.C. Bar, while they promptly pursue admission to the D.C. Bar, This
subsection is intended, conversely, to make it clear that a person admitted to the bar of another
jurisdiction may not come to the District of Columbia and practice law under the supervision of a
member of the D.C. Bar indefinitely while waiting for the period for admission on waiver to be
satisfied.

This subsection does not affect the limitation of pro hac vice applications to 5five per calendar
year, as provided in subsection (c)(7) above. A person practicing under this provision may not
apply to appear pro hac vice in District of Columbia courts more than 5five times in any calendar
year.

Neither this seetienprovision; nor other sectiensprovisions of the Rrule are intended to prohibit
lawyers admitted to_and in good standing inte the bars of other jurisdictions from providing
professional services to their clients in the District of Columbia, where the principal offices of
those lawyers are located elsewhere and their presence in the District is occasional and incidental
to a practice located elsewhere.

With respect to_District of Columbia Rules_of Professional Conduct 5.1 through 5.3-ef-the-Rules
of Professienal-Conduet, the provisions of this rule are controlling over the conduct of a person
performing the services of a lawyer where the elements of the practice of law are present, i.e.,
where there is a client relationship of trust or reliance, or an indication of authority or
competence to practice law in the District of Columbia. This means that, where either of those
elements is present, a person may not participate indefinitely in the delivery of legal services as a
lawyer under the supervision of a member of the Bistriet-of-GelumbiaD.C, Bar; he or she must
become a member of the D.C. Bar within the period specified in this subsection.
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Commentary to § 49 (¢)}(9):

Subsection (c}(9)_is intended to increase _access to justice in the District of Columbia for those

unable to afford an attornev by providing an exception to the requirement of admission to the

D.C. Bar for lawvers licensed in other jurisdictions to provide pro bono representation, where the

reqmrements of the exceptlon are met. eeﬂsehdates—ﬂwpfwmns—eﬁfeﬁﬁei;seeﬂens—(e){é}&né

Semee—lt adds—mciudes a provision, on—at the request of the Unlted States Department of
Justice, allowing government lawyers to participate in providing legal services pro bono publico.

Whense persons practice under this exception, they should give formal notice to the court and the
parties of doing so. A form of certificate for such notice is appended to the Rrules, addressing the
threed alternatives under (c)(9) and adding a certificate for pro bono representation under the
limited duration supervision exception of (c)(8).

Commentary to § 49 (c)(9)(D):

Seet%eﬁ—{—e@@)—is—ﬂew—}{ecognizing the increased need for attorneys to serve as pro bono

counsel and given the importance of access to justice, the purpose of this rule is to permit

individuals who are members-in-good-standing-ef-the-highest-court-efaauthorized to practice law

and in good standing in another state or territory and who are appropriately supervised by a
licensed D.C. Bar member to perform pro bono work in the District of Columbia, provided the
work is assigned or referred by an organization that provides pro bono legal services to the
public without fee.

Commentary to § 49 (c)(10):

Subsection (c)}(10) is—mew—H—is intended to give express authorization to the number of
individual- and group-assistance programs, services, and projects that are operated under the
direct approval of the courts of the District of Columbia.

Commentary to § 49 (¢)}(12):

Subsection (¢)(12) is-new—This-execeptionallows lawyers to represent clients in up to five5 new
ADR proceedings annually. This provision furthers the strong public policy favoring the efficient
and expeditious resolution of disputes outside the judicial process, to the extent consistent with
the broader public interest. This provision gives clients who agree to resolve their disputes
through ADR proceedings an option to retain attorneys not admitted in the District of Columbia
that is generally equivalent to the option provided through the pro hac vice exception in
subsection (c)(7) to clients who resolve their disputes in judicial proceedings.
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TFhis-new-The exception (e}+2)-contains Jthree important provisos, each of which is based on
provisos for the pro hac vice exception in gubsection (¢)(7). First, the lawyer must be authorized
to practice law and in good standing in anotherby-the-hishestcourt-ofa state or territory or by-in
a foreign country, and must not be disbarred or suspended for disciplinary reasons, or have
resigned with charges pending, in any jurisdiction or court. Second, the lawyer may begin to
provide such services in no more than fiveS ADR proceedings in the District of Columbia in
each calendar year. An ADR proceeding would not count as a new ADR proceeding for purposes
of this limit if it is ancillary to a judicial proceeding in which a lawyer is admitted pro hac vice
(for example, when the court orders or encourages the parties to try to resolve the matter through
ADR). Similarly, this limit of five5 new ADR proceedings annually would not apply so long as
the lawyer’s participation in an ADR proceeding in the District of Columbia is temporary and
incidental to his or her practice in another jurisdiction. Third, the lawyer may not maintain a base
of operations in the District of Columbia or otherwise practice here, unless the lawyer qualifies
under another exception in Rule 49 (c).

This provision allows lawyers to represent clients in ADR proceedings that require more than
incidental or temporary presence in the District. Separate from the authority granted by this
exception, a lawyer may represent parties in ADR proceedings (or other matters) under
subsection (¢)(13) if the lawyer’s presence in the District is incidental and temporary.

This exception relates only to lawyers’ whe-representation of clients in ADR proceedings. As
explained in the Commentary to Rule 49_(b)(2), lawyers who serve as arbitrators, mediators, or
other kinds of neutrals in ADR proceedings are not engaged in the practice of law.

Commentary to § 49 (c)}(13):

The exception in Ssubsection (¢)(13) is-new—recognizes that Rule 49 is not intended to require
admission to the Distriet-of-Celumbia-D.C. Bar where an attorney with a principal office outside
the District of Columbia is incidentally and temporarily required to come into the eity-District of
Columbia to provide legal services to a client.

The exception requires that the lawyer’s presence in the District of Columbia be both incidental
and temporary. Whether the lawyer’s presence in the District is “incidental” to the District of
Columbia and to the lawyer’s authorized practice in another jurisdiction depends on a variety of
factors. For example, there is no intent to prohibit a lawyer based outside the District from taking
a deposition in an action pending in another forum, or closing a transaction relating to another
jurisdiction at a location in the District of Columbia, where the person performing the Iegal
services is authorized to practice law and in good standing in another state or territory or in a
foreign countryeuly-authorized-to-practice-law-in-anotherjurisdiction and the person does not
suggest to any client or other persons involved in the matter that the lawyer is licensed in the
District.

Where, however, an attorney provides legal services concerning a transaction related to the
District from a location within the District of Columbia, the attorney may be engaged in the
practice of law in the District of Columbia because the attorney’s presence is not incidental.
Whether a transaction is related to the District of Columbia depends on the location of the
parties, the location of the property and interests at issue, and the law to be applied. Another
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relevant factor is whether the lawyer not admitted to the D.C. Bar is the only lawyer for a party,
or whether the lawyer is co-counsel or the lawyer’s role is limited to one aspect of a transaction
with respect to which a D.C. Bar member is lead counsel. For example, where a transaction
concerns real estate located in the District of Columbia, a lawyer based outside the District who
comes to the city to provide legal services to a client located inside or outside the District
relating only to the federal tax aspects of the transaction may qualify for this exception,
However, a lawyer based outside the District who comes to the city to be primary counsel to a
District-based client with respect to all aspects of the real estate transaction may not qualify for
this exception. Whether the lawyer who is not admitted to the D.C. Bar and whose principal
office is outside the District is associated with or supervised by a member of the D.C. Bar is a
relevant, but not controlling, factor in determining whether the lawyer’s practice in the District is
“incidental.”

Subsection (¢)(13) also requires that the lawyer’s presence in the District be “temporary.” There
is no absolute limit on the number or length of a lawyer’s visits to the District that makes the
lawyer’s presence “temporary.” For example, a lawyer who spends several weeks or even
months in the District in connection with a case that does not involve the District and that is
pending in a court outside the District may be only temporarily, and incidentally, in the District
for purposes of subsection (¢)(13). If a lawyer’s principal place of business is in the District, the
lawyer is not practicing law in the District on a temporary basis and must be a member of the
D.C. Bar unless another exception in section (c) applies.

This exception permits a person authorized to practice law in another country to practice law in
the District on an incidental and temporary basis, subject to the specified conditions, Those
conditions, including the requirements that a foreign lawyer be authorized to practice law in a
foreign country and not be disbarred or suspended in any jurisdiction, are consistent with the
requirements in Rule 46_(fe}4) concerning special legal consultants that the foreign lawyer be in
good standing as an attorney or counselor at law (or the equivalent of either) in the country
where he or she is authorized to practice law.

The exception in subsection (c)(13) is separate from other exceptions in Rule 49_(c), and the
specific exception controls the general exception. For example, whether or not regular
appearances before federal agencies located in the District of Columbia by attorneys with their
principal offices in other jurisdictions fit within this exception for temporary practice, they may
qualify under the federal practice exception in subsection (¢)(2). A lawyer with a principal office
outside the District who comes to the District in connection with a pending or potential case in
the District of Columbia courts must qualify for the pro hac vice exception in subsection (c)(7)
regardless of whether the lawyer’s practice in the District is otherwise temporary and incidental.

A lawyer whose principal office is outside the District of Columbia and who provides pro bono
services in the District of Columbia on an incidental and temporary basis under Rule 49 _(c)(13)
is not required to comply with the application, supervision, and notice requirements of the
exception in Rule 49_{c)(9)(B) for provision of pro bono services. The (c)(9)(B) exception
facilitates the provision of pro bono services by lawyers whose principal office is in the District
of Columbia and who qualify for another exception to Rule 49, such as the exception in Rule 49
(¢)(2) for certain U.S. government practitioners. Consistent with its purpose to encourage the
provision of pro bono services, the exception in Rule 49_(c)(9) does not impose additional
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obligations on lawyers who are permitted under another exception to provide pro bono services
in the District of Columbia. In particular, unlike lawyers who are authorized to provide pro bono
services only under the (c)(9) exception, lawyers who provide pro bono services under the
(¢)(13) exception are not required to apply for admission to the D.C. Bar, to be supervised by a
D.C. Bar member, or to provide notice of their bar status. Clients who obtain services on a pro
bono basis from lawyers practicing under the (c)(13) exception are protected to the same extent
as clients who pay lawyers a fee to provide services under the (c)(13) exception.

The 2018 technical revisions amended subsection (¢){13} to employ consistent language
referring to lawvers licensed in other jurisdictions,

Commentary to § 49 (d):

Section (d) sets forth the mandate, powers, and procedures of the Committee on Unauthorized
Practice of Law. The United States Court of Appeals for the District of Columbia Circuit has
observed:

The Committee members’ work is functionally comparable to the work of judges.
... They serve as an arm of the court and perform a function which traditionally
belongs to the judiciary. . . . [T]he Committee acts as a surrogate for those who sit
on the bench. Indeed, were it not for the Committee, judges themselves might be
forced to engage in the sort of inquiries [authorized by Rule 49].

Simons v. Bellinger, 643 F.2d 774, 780-81 (D.C. Cir. 1980).

The provisions of section (d) retain virtually all of the language of the original rule concerning
establishment of the Committee and its rules of procedure. Subsection (d)(143)}G)} adds-provides
specific authority for the Committee to issue opinions to facilitate understanding and
enforcement of the rule.

It is expected that most matters considered by the Committee will be resolved within its informal
and formal proceedings.

Commentary to § 49 (e):

Section (e) is-rew—tt-elarifies-sets forth the procedures and effect of proceedings commenced by
the Committee, and-sets—forth-expressly-the relief available in the Court of Appeals in formal
proceedings initiated by the Committee, and the method for appealing a decision of the
designated hearing judge.

The powers and procedures provided in sections (d) and (e) are not the exclusive means for
enforcing the provisions of this Rrule. Disciplinary Counsel may initiate an original proceeding
before the Court of Appeals for contempt where it alleges that the respondent has violated Rule
49 by practicing law while disbarred.; In re Burton, 614 A.2d 46 (D.C. 1992).; and-itDisciplinary
Counsel may_also rely on unauthorized law practice in opposing reinstatement of an attorney
suspended from the D.C. Bar.: Matter-efIn re Stanton, 532 A.2d 95 (D.C. 1987). The esurts-of
the-District of Columbia courts have subject matter jurisdiction to consider original complaints
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of unauthorized practice of law initiated by private parties; and to issue relief if such practice is
found. J H. Marshall & Assocs., Inc. v. Burleson, 313 A.2d 587 (D.C. 1973).
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