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In  the instant  assessment  appeal ,  the subject  proper ty  is  a

parcel of undeveloped realty in the middle of downtown Washington.

The taxpayer complains that the subject. property' s assessment for

Tax Year 1995 should be invalidated merely because the assessor

assumed and applied an incorrect zoning designation. The taxpayer

of fers ,  ds de novo ev idence of  fa i r  market  va1ue,  the test imony of

an expert appraiser who asserts that the correct. fair market value

was only about one tenth of the assessed value. The Distr ict did

not offer any compet. ing, e>q>ert testimony at tr ial.  Instead, the

Dist.r ict stands by the original assessment and asks the Court to

re ject  the exper t 's  appra isa l  for  var ious reasons.

Although it  is not typical that the Distr ict prevails in

assessment appeals without the benefit  of i ts own elq)ert t ,esti f f ionfr

the unique facts of this case compel the Court to reject the expert

appraisal offered by the taxpayer and to aff irm the original

assessment. Judgirnent wil l  be entered in favor of the Distr j-ct of
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Columbia.  The crux of  today 's  dec is ion is  a  conclus ion that  the

taxpayer has not met i ts burden of proof by a preponderance of the

evidence and t,hat the expert 's appraisal is burdened by numerous

internal  problems of  re l iab i l i ty .

I .  F INDINGS OF FACT

Backqround. The subject property is denominated as Square

283 ,  Lot  50,  and iL  is  located (descr ip t ive ly)  a t  l_210 - t2 : -6

Massachuset ts  Avenue,  N.W.,  in  the Dis t r ic t  o f  Columbia.  There are

no s ign i f icanE commerc ia l  s t ructures on t .h is  land.  I t  is  be ing

used as a park ing Io t  and is  paved.  A11 pubr ic  ut i l i t ies ,  gds,

erect r ic i ty  and terephone serv ice are avai lab le to  the s i te .

The tax in cont.roversy is a real estate tax imposed against

the property for Tax Year 1995 (covering the period of October 1.,

] -994 through Sept ,ember 30,  1995) .  The taxes in  issue are the

amoun t  o f  $68 ,797 .74 .  A11  paymen ts  have  been  made .

The Dis t r ic t  prepared and issued a not ice of  assessment  dated

Februa ry  25 ,  L994 ,  i n  t he  amoun t  o f  $3 ,199 ,895 .  The  pe t i t i one r  d id

not prevail  in i ts appeal to the Board of Equalization and Review,

which was the administ.rat ive precursor to the instant appeal.

The par t ies s t ipu late to  the fo l lowing cr i t ica l  facts :  (a)

that the correct zoning designation for the subject property is

DD/c-2-C;  and (b)  that  the assessor  re l ied upon an i -ncorrect  zoning

dis t r ic t  in  assessing the proper ty ,  and d id not  learn of  i ts  er ror

unt i l  a f ter  th is  l i t igat ion was commenced.

The only wit.ness who testi f  ied at tr ial was an expert
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appra i se r ,  who  was  ca l l ed  as  the  Pe t i t i one r ' s  so le  w i tness .  The

expert was Robert G. 'Johnson, president of the appraisa' l  f irm of

Johnson,  Mccle l ran,  sur l ivan,  and Page,  of  Rest .on,  v i rg in j -a .  He

test i f ied that  he produced a wr i t ten appra isa l  o f  the subject

proper ty  at  the reguest .  o f  h is  c l ient ,  James p.  O,Mara,  who was

Vice Pres ident  o f  the Real  Estate Valuat ion Uni t  o f  F i rs t  Amer ican

Metro CorPorat ion of  Mclean Vi rg in ia .  His  appra isa l  sets  for th  h is

opinion of the fair market value of this property as of the date of

Ju ly  25,  1993.  He concluded t .hat  the fa i r  market  va lue of  th is

p rope r t y  as  o f  . f u1y  25 ,  1993  was  on l y  $3S0 ,000 .00 .

Development of the Apnraisal. At. the t ime that the appraisal

was prepared, i t .  had been commissioned by a bank that held the

property in foreclosure. At that t ime, according to Johnson,

"banks were required to get an appraisal annually for the bank-

owned  p rope r t y  i n  t he i r  po r t f o l i o . "  ( r r .  a t  20 . )1  The  app ra i sa l

of  . fohnson was not  so l ic i ted wi thout  condi t ions and l imi ts .  He

proceeded under certain cl ient-driven l imitations Lhat. go t.o t.he

substance of  Ehe appra isa l .  He test . i f ied:

First American Bank had a guideline, had
gr:. idel ines, mult i-page gr.r idel ines, which were
nothing more than generally accepted appraisal
pract ice,  wi th  one except ion,  and that  is  I
think aE the t.ime they were r:nder aone
preasure from FederaL regulators not to, not
to, 1et 'g say iuf late tbe val-ues, but show
bigher valuee oD their booke than tbey migbt
becauee of the condit ione of the real estaEe
market.

lThe  t ransc r ip t  c i t a t i ons  he re in  ( "T r . " ) re fe r  t o  t he  t r i a l
t ranscr ip t .
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They wanted us to show a market, value
aear.rming a narket{ng perLod of no longer tb,an
L2 monthe, and in Ehat environment we could
not always giuarantee that. that value could be
shown for 12 months. So this was prepared
under Ehat understanding

( t r .  a t  13 )  (emphas is  supp l i ed . )

After receiving information that there was parking 1ot income

being produced by this property, the appraisal was updated.

ilohnson elaborated,

[T]he way we had handled the appraisal was to
aasume that, tb,e lot would be held vacant for 2
yeara, and we wouLd need to account for real
estate Eaxes and holding costs during that
t ime, because the market was so slow, and the
bank had come back and said that i f  we were
going to  hold i t  for  2  years,  then there would
be some income during that t ime, and they
provided us with the documenEation regarding
the income. We added it .  in, and it  increased
the va lue a l i t t1e b i t .

( t r .  a t  14 )  (emphas is  supp l i ed . )

Where assessment  assumpt ions are concerned,  he test i f ied that

' l the bank understood market value under pressure from regulators,

to be a value that. would be associated with a marketing period of

1 .  yea r  o r  l ess . "  (T r .  a t  19 . )

The Role of the Correct Zoninq Desiqnation. Mr. ,Johnson

test i f ied that  Ehe "h ighest  and best  use"  of  the subject  proper ty

would be ' t to construct a mixed-use building consist ing of off ice

and resident. ial,  probably apartments, " after holding the property

for a period of t , ime to al low for market demand to increase. (Tr.

a t  18 .  )  The zoning for  t .he proper ty  was nC-z-C,  wi th  a DD

overlay. " This ref ers to I 'downtown development . " (Tr . at 18 . ) He
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elaborated:

The C-2-C is  a commerc ia l  zone,  and the DD,
downt,own development overlay, reguires that a
cer ta in  por t ion of  the eventual  bu i ld ing be
put  to  res ident ia l  use,  wi th  the remain ing
f ract ion a l lowed to be of f ice use,  and for
th is  par t icu lar  zone,  in  terms of  FAR, which
is  a mul t ip le  of  t .he 1ot  area,  f  be l ieve i t
was  3 .5  FAR a l l oca ted  t o  o f f i ce  [ ]  ,  and  4 .5  r o
res ident ia l .  The to ta l  FAR, the to ta l
mu l t i p le  o f  t he  1oE  a rea  wou ld  be  8 .0 .

The one stipulat. ion is that the f irst. 4 .5
be used for  res ident ia l  use.

( t r .  a t  18 . )  The  te rm "FAR"  re fe rs  to  f l oo r  t o  a rea  ra t i o .  I n  a l l

of his testimony, Johnson refers to valuation of undeveloped land

according to FAR instead of square footage.

The incorrect zoning designation that was used by the assessor

is  "C-3-C.  u This  is  not  a  s i tuat ion in  which the correct  zoning

designation did not have any requirement that part of the

improvements be residential.  To the contTary, the only difference

between the two zoning designations is the amount of required

residential space that. is involved. According to ,Johnson, nit

would have a different mix of off ice and residential

lbecausel [ t ]  ne residential component is sl ightly sma11er,

3 .5  i ns tead  o f  4 .5 .  .  r '  ( t r .  a t  82 -83 .  )

i lohnson st,rongly emphasized the role of the correct zoning

desigrration as the core reason for his estimation of vaIue. He

concluded that the impact of the residential overlay in part icular

would translate into a market value that would be low because the

entire FAR that is required to be reserved for residential

development  is ,  in  h is  op in ion,  wor th less.
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Basically, Johnson calculated t.he FAR that can be developed

fo r  commerc ia l  uses .  Then  he  conc luded  tha t  g2 ,ooo ,0oo  o f  t . he

assessment  was unjust i f ied.  He reasoned that -  no par t  o f  the

assessment  could be at t r ibuted to  res ident ia l  un i t  development .

Thus, according to Johnson, the fair market value of this property

on  the  da te  o f  assessmen t  shou ld  have  been  a t  l eas t  92 ,OOO,OOO 1ess

trhan the assessed va1ue. He made furt.her downward adjusEments for

various reasons, and ult imately developed a valuat. ion of

$350 ,  000 .00  .

The Exper t '  s  Value Analys is .  rn  set . t . ing for th  the basis  of

his opinion as to varue, ,Johnson addressed several factors.

F i rs t ,  he p laced the proper ty  in  the perspect ive of  prevai l ing

market condit ions. He e>cplained that the Washington metropoli t .an

area was at  the t ime of  h is  appra isa l  suf fer ing f rom a nrecessionr l

in which "many of the companies scaled back in their absorption of

of f ice space,  so that  many of  the new bui ld i -ngs that  were le f t

empty or nearly so, the landlords were lowering the rent.s, trying

to lure tenants f rom the oLder buildingrs . " (tr.  at 2! .  ) He

alrowed, however, that " in 1993 we were in a period of recovery

landl  dur ing 1993 the real  recovery began. , '  ( t r .  a t  2L. )

secondly, he considered the location of the property as to i ts

neighborhood and adjacent areas. He found that

the subject is located at the edge of the east
- -  or  what  we cal l  the east  end.  I t  is  a t  the
fr inge, excuse me, i t  is bound by L Street and
Mass Avenue. There are large off ice buildings
along L Street ,  but  reaI ly  none nor th of  the
subject .  So the subject  is  a t  a  f r inge
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Iocat ion,  buE st i l l  w i th in  a market ,  that  we
would consider  to  be the of f ice market , .

( t r .  a t  22. ' )  In  h is  wr i t t .en appra isa l  repor t  (admi t ted as

Pe t i t i one r ' s  Exh ib i t  l - ,  he re ina f te r  I 'Repor t " ) ,  he  no t .ed  tha t  ' ,  I g ]he

boundaries of the East End sub-market are general ly considered to

extend f rom 15t .h  Street  east  to  3rd Street ,  between Pennsylvania

Avenue and approx imate ly  M Street . r '  ( f r  aL 23;  Pet i t ioner ,s

Exh ib i t  1  a t  24 . )

The expert noted at tr ial that

[ t ]Ue subject  proper ty  was "1y ing between a
townhouse, which was convert,ed to a hotel on
one side, and several apartment buildings
l in ing Massachuset ts  Avenue.  Adjacent  to  the
subject on the west side is another apartment
bui ld ing,  known as Massachuset ts  House.  In
general lhe added] Massachusetts Avenue is
l ined with a number of apartment buildings.
SouEh of the subject would be found newer
buildings in t.he east end. It  sort of is on
t.he border between a residential neiqhborhood
and an off ice neiqhborhooC.

( t r .  a t  23  . )

The expert considered the three, tradit ional approaches to the

valuat j -on of  rea l ty ,  and he chose to  ut i l ize the comparat ive sa les

approach. He used three downLown properties that he regarded to be

the best comparables. A11 three of them had been purchased at

prices that exceeded the valuat. ion that he proposed for the subject

property. He provided explanations as to why those propert ies sold

for  a  h igher  pr ice.

First, one property (purchased by PEPCO at 111-1 K Street,

N.W. ) commanded its price because the buyer nhad to have that site

because i t .  was on K Street ,  and K Street  was a wide s t reet ,  and i t
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twas cLose to where t.hey needed

needed .  "  (T r  .  a t  31  .  )

o  bui ld  some fac i l i ty  that  t .hey

Second,  a proper ty  purchased by the Amer ican Associgt ion for

the AdvancemenE of Science at 12OO New York Avenue was bought for

development  of  an of f ice bui ld ing.

Third, the last comparable property was purchased by the World

Bank at 2131 Pennsylvania Avenue also for purposes of construct. ing

a new of f ice bui ld ing.  There,  the purchaser  had been "mot . ivated to

take t.his site because it  was close to the World Bank and they

wanted to  be at ,  that  locat ion,  i t  had a h igh prof i le  on

Pennsylvania Avenue. So no other site would do for these

purchase rs .  "  (T r .  a t ,  32 . )

Johnson believes that al l  three of these comparable propert ies

were suf f ic ient  to  use for  est imat ion of  market  va lue.

Nonetheless, he acknowleoged that sales one and three (as described

herein above) were not entirely comparable to the subject property

because they were not a part of the downtown development overlay

area and were t.hus not burdened with the "residential

requi rement . ' r  ( t r .  a t  33)  .  For  th is  reason,  Johnson pr imar i ly

regarded sale number two as the most comparable land sale in

re lat ion to  the subject  proper ty .

In creating his valuation, 'Johnson used the three sales to

derive a range of pri.ces per FAR of commercial space. He

determined that  the va lues fe l1  bet .vreen 579 .72 and $I22.77 .  As he

indicated in  h is  Repor t ,

After making adjustments for location and
motj-vation, the comparables j .ndicated a range
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o f  va lues  fo r  he  sub jec t .  o f  be tween  g51 .8L  and
$S9 .25  pe r  FAR.  Un fo r tuna te l y , t he  ad jusEmen ts
which were made in  th is  sect , ion are d i f f icu l t
to quantify, which leads us t.o have a lower
degree of  conf idence in  the re l iab i l i ty  o f
Comparables. One and Three. On the other hand,
Comparable Number Two is a very good
comparable,  in  a super ior  corner  locat ion.
This comparable is just three blocks sout,h of
the subject, and we have placed primary
rel iance upon it  in coming to a conclusion of
the Market Value of the commercial component
of  the subject  s i te ,  as though vacanE,  of
$S2 .50  pe r  FAR.

(Pe t i t i one r ' s  Exh ib i t  1  a t  64 . )

Having concluded that t.he fair market price for usable land at

the subject  s i te  was $52.50 per  FAR, .Tohnson then had to determine

how to apply  th is  pr ice to  the proper ty  icse l f .  He decided that

a l though he found "a few sales"  in  the of f ice bui ld ing market ,

there was "virtual ly no demand and virtual ly no sales of land

intended for  mul- t i - fami ly  res ident ia l  bu i ld ings wi th in  these

areas . r r  ( t r .  a t  27 . )  H i s  f i rm  d id  a  " f i nanc ia l  f eas ib i l i t y  s tudy "

and determined that

for  the res ident ia l  component ,  t .he res ident ia l
component would add, would have a contributory
value, to the eventual building of
approx imate ly  4.7 mi l l ion dol lars ,  whereas i ts
contributory cost of construction would be
c lose  to  6 .7  m i1 l i on ,  wh ich  means  tha t  t he
imposit ion of the DD overlay on this sit .e had
a net  impact  o f  2  mi l l ion dol Iars ,  accord ing
to our  ca lcu lat ions.

( r r .  a t  27 . )

Johnson concluded that the practical meaning of th is

calculation was to "apprais [e] how much someone would pay for the

of f ice FAR in order to const,ruct an of f  ice site wir-h a 3 .5 FAR.

.  . "  (Tr .  a t  28. )  I t  appears that  he assumed that .  no investor
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would actual ly  ever  be able to  seI I  or  lease t ,he res ident . ia l  space

wit,hin any building that would be erect,ed on the subject site and

that ,  essent ia l ly ,  a  buyer  wourd have to  pay for  par t  o f  a .  bu i ld ing

that .  would be par t ly  unusable.

In  order  to  arr ive at .  h is  est imat ion of  the two mi l l ion dol lar

negat. ive impact., .Tohnson mult ipl ied the estimaEed market. price per

FAR ($52 .50 )  by  the  to ta l  squa re  foo tage  o f  t . he  s i t e  (14 ,469 )  ,  by

t .he  FAR (3 .5 )  .  Th i - s  y ie lded  a  p r i ce  o f  $2 ,658 ,s79  rha t  he  c la imed

a buyer would pay for the undeveloped site.

To this f igure, .rohnson t.hen attempted to f igure out t.he

financial impact of buying land for the purpose of mixed-use

development .  Essent ia l ly ,  he decided that  Ehe fa i r  market  va lue of

the undeveloped property should be adjusted downward in order to

account for what he described as the t 'negative contribution" of the

FAR that j-s to be devoted to res j-dential use. He came up with a

f igure of  $2,000,000 as the amount  by which the est imat .ed market

value should be reduced.

The  genes is  o f  t h i s  $2 ,000 ,000  appears  to  be  Ehe  fo l l ow ing ,

according to the content of the ,fohnson appraisal report. Johnson

wrote that

la l  dd ing the subjecL '  s  res ident ia l  regui rement
to the d i f f icu l t ies of  const ruct ing of f ice
space further burdens the subject site in the
eyes of the development community. fn our
discussions with developers and brokers, w€
have concluded that, at best., residential land
is considered to have zeto value for good
res ident ia l  s i tes.  S ince the subject  is  not
considered to  be a good s i te ,  i t  would l ike1y
be considered a negative contribution t.o the
s i t e .
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(Pet . i t ioner 's  Exhib i t ,  1  at  50.  )  He fur ther  observed that  u  [ t ]  here

is a Lack of demand for the residential component at the subject

s iEe,  because of  the genera l  market  condi t ions a ld,  more

speci f ica l ly ,  the subject 's  locat ion a long the nor t ,h  border  of  the

Eas t  End . ' '  (Pe t i t . i one r ' s  Exh ib i t  1a t  50 . )

Functionally, Johnson used his assumption of market

d is in terest  in  commerc ia l  development  at  th is  s i te  Eo research the

relative cost of bui lding and operating residential- apartment units

wi th in  a mixed-use bui ld ing.  His  appra isa l  repor t  conta ins the

deta i ls ,  inc lud ing h is  market-based est imat ions of  rent ,  cost  o f

vacancy rates,  expenses,  e tc .  I t  suf f ices to  say that . ,  tak ing a l l

o f  these factors in t .o  account ,  he est imated that  t .he nnegat ive

impact" of the housing port ion of such a mixed use project, would be

rounded  to  $2 ,000 ,000 .  The  f i nanc ia l  da ta  tha t  under l i es  th i s

f igrure is set forth j ,n a chart in his Report2 but is not identif ied

as anything more than a one-year snapshot of the cost of operating

t.hese unit.s. This chart. does not explicit ly indicate whet.her the

fig:ures for rent or expenses are presumed to be for a period of one

year, or some other period of t ime. The chart does not purport to

show a trend of any kind. It  is ambiguous.

II.  CONCLUSIONS OF LAW

It is appropriate t,o recapitulate exactly what a commercial

tax assessment must involve and the IegaI st.andard by which it  must

be judged in a tr ial de novo.

2Pe t i t i one r ' s  Exh ib i t  L  a t  5 l - .
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The Dis t r ic t  o f  Columbia Cour t  o f  Appeals  has emphasized:

In determining t.he estimated markeE
value, the asaessment shal1 take int.o
considerat ion a l l  avai lab le in format ion
which .may have a bearing on the market
value of the real property including but
not l imiEed to government imposed
rest r ic t ions,  sa le in format ion for
similar t14>es of real property, mortgage
or  other  f inancia l  considerat ions,
replacement costs  less accrued
depreciation because of age and
condi t ion,  income earn ing potent . ia l  ( i f
any) ,  zoning,  the h ighest  and best  use to
which the property can be put, and the
present use and condit ion of t .he property
and i t .s  locat ion.

D is t r i c t  o f  Co lumb ia  v .  Wash inq ton  Shera ton  Corp . ,  499  A .2d  109 ,

l -L2  (D .C .  1985) .  The  appe l l a te  cou r t ' s  obse rva t i on  c lose l y  fo l l ows

the mandate of  the Code i tse l f ,  which d i rects  that  the Mayor ,  in

assessing real property

shall take into account any factor which uigbt
have a beariag o:x the market value of the real
property including but not l imited to, sales
information on similar t)rpes of real property,
mortgage,  oy other  f inancia l  considerat ions,
reproduction cost less accrued depreciation
because of  a9€,  condi t ion,  and other  factors,
income-earning potent, ial ( i f  any) , zoning, and
government - imposed restrictions .

D . c .  Code  S  47 -820 (a )  ( 1997  Rep l . )  ( emphas i s  supp l i ed ) .

A person who appraises a property for the purpose of

determining its value for taxation

may apply one or more of the three
generally recognized approaches of
valuation when considering the above
factors. Those approaches are the
replacement cost, comparable sales, and
income methods of valuation. Usually the
appraiser considers the use of al l  three
approaches, but one method may be most
appropriate depending on the individual
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ci rcumstances of  the subject ,  proper ty .

f d .  a t .  1L3  ( c i ca t i ons  omi t ted )  .

The "comparable sales approach" requires the comparison of

, ,  I r ]  ecent  sa]es of  s imi lar  proper ty"  and "  the pr ice must  be

adjusted to  ref lect  d iss imi lar i t ies wi th  the subject ,  proper t .y . ' ,

D i s t r i c t  o f  Co lumb ia  v .  Wash inq ton  Shera ton  Corp . ,  6up ra ,  499  A .2d

at L13. This was t,he approach selected by the expert herein, and

Ehe DisE.rict does noE disagree that this was the most appropriate

approach t.o valuation of this part icular property.

The Dis t r ic t  o f  Columbia Code c lear ly  prescr ibes the object ive

of the assessment process as t.he det,ermination of the nestj.mated

market  va lue"  of  the proper ty .  This  is  def ined as

100 per centum of the most probable price
at which a part icular piece of real
property, Lf oq>osed for eale in the open
uarket with a reasonable t,ime for tbe
seller to f ind a purchaeer, would be
expected to  t ransfer  under  prevai l ing
market condit ions between part ies who
have knowledge of t.he uses t.o which the
property may be put, both seeking to
maximize their gains and neither beiag irx
a poeit ion to take advantage of Lhe
exigenciee of th.e other.

D .  C .  Code  S  47  -8o2  Q)  (1990  Rep l  .  )  ( emphas is  supp l i ed )  .

Based upon the fol lowing factors, this Court concludes as a

matter of 1aw that the valuation evidence produced by the

Pet i t ioner  is  insuf f ic ient  to  carry  i ts  burden of  proof .  I t  is

insuff icienE because the expert appraisal that was performed by

,Johnson simply does not comply with the statutory definit ion of

est imated market  va lue.

F i rs t ,  the appra isa i  was (at  the very outset )  premised upon an
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arbitrary marketing period rather than a rrreasonable', marketing

per iod .

The record herein is replet.e wiE.h tesEimony f rom t,he

taxpayer's expert in which he repeatedly admits that he was

att.empting to conform his appraisal to the regulatory pressures

that  were in f luencing h is  c l ient .  He candid ly  admi t ted dur ing h is

t r ia l  test imony that  h is  "conclus ion of  $390,000 was const , ra ined to

a L2 month period, and if  i t ,  were not constrained, i t ,  would have

been .  $550 ,000 .  "  (T r .  aE  42 . )  He  e labo ra ted  on  why  he  wou ld

have given this higher value for this property, i f  he had been

liberated to use his own independent, professional judgment.

,fohnson explained that the "banks that were under pressure

from the regulatory agencies did not. want. to hear about a number

be ing  9560 ,000  w i th  a  2  to  3  yea r  marke t i ng  pe r iod . "  T r .  43 .  He

testi f ied furt.her about the concept of a rtreasonabfe" marketing

per iod.  He added:

The def in i t ion of  market  va lue as f  sa id,  is
reasonable marketing period, and different.
people at that t ime were interpreting the t,erm
reasonable to mean different things.

Reasonable in some terms would mean if the
markeE is very slow reasonable might very well
be 2 to 3 years. However, i t  was First
American's int.erpretation that reasonable
can't be more than 1 year. So it  was a hazy
definj-t ion, and I just hope to clarify that.
po int  Eoday.

(T r .  a t  45 . )

It  is clear, then, that the appraised value derived by ,Johnson

was predicated on a marketi-ng period that was total ly arbitrary and

which is  not  nreasonable,  i l  as requi red by s tatute.
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Second, t,he appraiser acknowledged Ehat one of the underlying

presumpLions was that the property would be sold to a speculat,or --

who in this inst.ance, by definit ion, would have been a buyer that

would be "seeking to take advantage of the exigencies of the other, '

par ty .3 The other  par ty ,  in  th is  case,  was a bank saddLed wi th  the

property as a foreclosure problem. The appraisal was not

necessarily based upon t.he assumption that. a buyer would purchase

i t  t ru ly  in  the "open market , r ras requi red by the Code.

The Code squarely requires that the estimate of market value

not be inf luenced or compelled by an unnatural pressure on the

putative buyer or seI1er. The appraisal of ,Johnson cannot meet

this requirement, because this appraisal was specif ical ly developed

to form a carrying value for a distressed property. To boot., the

appraiser admitted that the then-owner was especial ly under

reg'ulatory pressure to minimize the value of t .his property in i ts

por t . fo l io .  This  was a g lar ing factor  that  to ta l ly  compromised the

integrity of the appraisal for purposes of a tax appeal.

Third, the expert. evidence is not remotely convincing when it

purports to prove Ehat the conect market value is almost 90t lower

tshan tbe aeeeagmeDts. This extremely Iow valuation is unsupported

for  a  var ie ty  of  reasons.

l-.  The area in which the subject property is located is in a

t rans i t ionaL area that  is  on the border  of  a  res ident ia l  area.  I t

is  not  to ta l ly  commerc ia l .  Thus,  on the ev idence in  th is  record,

the Court cannot assume that the housing overlay in the zoning

3D .c .  code  S  47 -802 (4 )  ( 1990  Rep l . )
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designat, ion is as horr i fy ing a factor as Johnson paints i t be .

h i s2 .  The  expe r t ' s  $2 ,000 ,000  d i scoun t  t ha t  he  app l i es

in ic ia l  va lue is  not  wel l  suppor ted.  I t .  is  not  credj -b le .  The

a1leged1y unprof i tab le f igures for  a t  least  one year  of  operat ion

of  pro jected renta l  un i ts  are a very mis leading basis  for

discounting a sales price for the entire property. They are

mis leading because t ,he sa les pr ice is  a  one- t ime event .  The renta l

f igrures do not a1Iow for market changes in rent, which may occur as

a developing trend many years after t.he sales price has been paid.

Furthermore, Johnson is not justi f ied in assuming that the

only use for the residential FAR is rental housing as opposed to

the development of condominium or cooperative units. The

profitabi l i ty issues that apply to marketing difference ownership

optrions are not identical.

3. Ir:  attempting to ref ine |r is basic valuation t.hat. was based

upon the comparable sales approach, Johnson created a semblance of

an income approach analysis to reduce hj-s init ial value. It  is

problematic, on t.his part icular record, to mix these t,wo conceptual

models. Given Johnson's awareness of the bank's concern about the

carrying value of the property, his reason for using this unusual

tactic can be inferred. He appears to have been stretching to

f ind a way to eviscerate his basic estimated sales f igrure of

s2 ,658  , 69 ' 7  .

4. The expert appeared to premise his f inal valuation on the

assumption that the residential overlay alone is responsible for

the dramatical ly poor value of this property. The Johnson bagic

t.o

Eo
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appraisal f  igrure ( $2 , 658 , 687 ) and t,he original assessment

($3 ,1 -99 ,895 )  a re  ac tua l l y  no t  f a r  apa r t .  The re  i s  on l y  a

d i f f e rence  o f  $541 ,206 .  The  p i vo ta l  f ac to r  t ha t  ra t che t , s  h i s

appraisal downward seems to be ,Johnson's insistence that the

estimated price per FAR should only be applied to the port ion of

potential improvements that could be used for commercial purposes.

His  t rcommerc ia l  on ly"  theory is  un just i f ied for  severa l  reasons.

One, i t  is premised upon the assumpEion that. any developer who

would build on the subject land would not be able to profi t  at al l

from the residential port ion of the improvements. Johnson fai ls to

recoginize that, the housing overlay affects the entire DDD area

not merely this one property. fn other words, al l  undeveloped or

newly renovated cohort properties in the same part of downtown

would be equally affected by the housing overlay -- whatever that

might  mean.  Thus,  over  t ime,  the subject  proper ty  would not  ex is t

alone as a bizarre development that is permanentLy out of sync with

the neighborhood. It  would not always be consigned to compete with

"a11  o f f i ce "  p rope r t i es .

Two, the ncommercial only theory" f l- ies in the face of the

statutory requirement that the entire property be taxed. Taxes

cannoL be levied only upon a portion of a property that is thought

co be most popular or profi table.

The assessment of real property is made by defining the

subject. property by i t .s "plat on the records of the Dist.r ict of

Columbia Surveyor according to the lot. and sguare together with

improvemen ts  the reon . ' r  D .C .  Code  S  +Z-802  (1 ) This  is  the
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longstanding tenet  o f  Eaxats ion of  rea l ty  in  the Dis t r ic t  o f

Columbia. Realty is not taxed based upon street address or any

other subjective notion of what ought t.o be taxed

In apply ing the Code def  in i t ion of  ' rproper ty ,  "  the Dis t r ic t  o f

Columbia Court of Appeals has recognized that " i f  a 1ot has an

improvement on it ,  the total property consists of land and an

improvement . ' r  L111 l -9 th Street  Assoc.  v .  Dis t r ic t  o f  Columbia,  52!

A .2d  260 ,  270  (D .C . ) ,  ce r t .  den ied ,  484  U .S .  927  (198? ) .  Thus ,  i t

is total ly improper to tax a property in piecemeal fashion, ds

Johnson has done in his appraisal. The subject property must be

assessed as a whole, identifying separat.ely the value of land and

improvemen ts  the reon .  D .C .  Code  S  47 -821(a )  (198L) .  The  re fe rence

to improvements means the entirety of the improvements, whatever

that  might  be.

5. Even if  there is nothing wrong with .Johnson's ,,commercial

only" theory, L.he CourL cannot credit the accuracy of the expert 's

FAR est imate pr ice of  $52.50.  His  compar ison of  comparables is

based upon unhelpful data. .Johnson admitted that none of his

comparables was actually an analogous property. He had I i t t le from

which to choose for purposes of conducting the fuII,  comparable

sales approach calculations. He came close to mere grressing, to

the extent that he found only three properties that were vaguely

"comparable, ' r  and he u l t imate ly  re jected two of  the sa les as being

too unique as to buyer motivation. Also, comparables Two and Three

were not subject to any residential overlay requirement at al l .

( t r .  a t  33 -34 .  )
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U1t , imate1y,  the Cour t  as a f inder  of  fact  appl ies log ica l

inferences t.o reach a conclusion that, the original assessment

should be af f i rmed.

While i t .  is true t.hat this CourE deemed the original

assessment to have been "fIawed, " the Court is st i l l  obl igated to

determine the de novo value of the property for taxation purposes.

The Court cannot adopt the value that is proposed by Petit , ioner.

The Cour t 's  fact , f ind ing author i t .y ,  a f ter  a  fu I I  t , r ia l ,  is  that  the

Court  "may af f i rm,  cancel ,  reduce,  or  increase the assessment . r l

D .C .  Code  S  47 -3303  (L997  ReP I .  )  .

Even though the Court init ial ly found that the original

assessment. was "f lawed" because of the use of an incorrect zoning

designation, t.his Court concl-udes upon t.he record as a whole that

the assessment st i l l  should be aff irmed. Consideration of the

tot.al record convinces this Court that the f law was not a fatal

one .

I t  is  s ign i f icant  that  the Dis t r ic t 's  assessor  d id  not  igmore

the factor of the requirement for res j-dent, ial development. To the

contrary, the assessor did indeed use a zoning assumption that

recognized the housing overlay. The difference in the assessment

and a properly executed appraisal should only be a matter of

degree,  i f  t .hey are d i f ferent  a t  a l l .

Us ing  the  expe rE ' s  es t ima te  sa le  p r i ce  pe r  FAR ($52 .50 ) ,

appl ied to  the fu I I  square foot ,age and the ent i re  FAR (8.0) ,  Ehe

fair market value of the property would be calculated to be

55 ,0?5 ,980 .  Th i s  i s  a lmos t  tw i ce  the  assessed  va lue .  The re  i s ,  o f
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course, an issue about reducing this very high f igure, and t.he

overa l l  problem of  the housing over lay eas i ly  gual i f ies as a reason

for  do ing so to  some extent .

Recognizing that the housing overlay does impose Bome negative

ef fect  on the va lue of  the proper ty  as of  the assessment  date,  the

Dist r ic t 's  assessment  s t i I l  fa1 ls  welJ  wi th in  t ,he range of  be ing a

fa i r  "est imate ' r  o f  va1ue.  An est imated va lue need not  be

calcu lated to  the do1lar  or  the d ime.

I t  is  not  d i f f i -cu l t  for  t .he Cour t  to  reach a conclus ion that

the Dis t r ic t 's  assessment  is  wi th in  a range of  reasonable va lues,

because  us ing  the  expe r t ' s  es t ima ted  sa les  p r i ce  pe r  FAR ($52 .50 )

appl ied to  the fu l I  square footage and the eut i re  FAR (9.0?) ,  the

fair market value of this property could be calculated to be

mil l ions of dollars higher than the assessment. The Court wil l  be

caut. ious in not rushing to increase the assessment., however,

because of the lack of more precise evidence as to the impact of

the housing overlay. Moreover, t ,he expert 's price per FAR is too

high.  a

aBased upon hist.orical information contained in Johnson, s
appraisal report, the Tax Years preceding Tax Year 1995 resulted in
a decl ine in  assessed va1ue,  pr imar i ly  due to  a successfu l  appeal
to the Board of Equalization and Review as Co the assessment for
1993-  The  assessmen t  f o r  Tax  Year  1992  was  91 -2 ,697 ,088 .  Fo r  Tax
Year l-993, the Board appeal result,ed in a f j-naI assessment of
$3,1-99,9 '13 (whereas the proposed assessment  for  that  year  had been
$10 ,497 ,04O) .  The  assessmen t  f o r  Tax  Year  1994  re f l ec ted  on l y  a
minor proposed change. Thus, in l ight of recent history, the
assessment for Tax Year l-995 was lower than the last estimate
coming from the Board. The t,axpayer seems t.o have benefitted from
changes effectuat,ed through the process of Board appeals. For Tax
Year  1995,  the Dis t r ic t  had not  sought  to  in i t ia te any sharp,
upward sp i ra l  in  tax l iab i l i ty .  S inee there is  no ind icat ion that
t.he correct zoning designation for the Subject property has changed
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The concept of burden of proof is highly important in the

instant, case. The Petit ioner bears the burden of proving that the

assessment must be reduced. Johnson did not purport to know how

the assessor  wove in to h is  asaeasment  the factor  o f  a  d i f ferent

por t ion of  res ident ia l  space (as ref lect ing in  the erroneoue zoning

category) . Petit ioner may or may not have learned this information

dur ing d iscovery.  Nonetheless,  Pet i t ioner  has never  establ ished a

causal  connect ion between the assessor 's  incorrect  zoning label  and

the actual  assessment  i tse l f .  The t rue ro le  of  the incorrect

zoning designat. ion is a missing l ink in the story of what

in fLuenced the assessor  to  make h is  dec is ion.  That  "miss ing l ink"

may or may not have support.ed the Petit ioner's posit. ion.s

The original assessment should be aff irmed. This is the

Court 's  de novo decis ion as to  va1ue.  The Pet i t ioner  has fa i led to

meet i ts burden of demonstrating by a preponderance of the evidence

that  th is  proper ty  was wor th only  $350,000 or  that  the proper t ,y  was

not  wor th at  least .  as much as the assessment .  The assessment ,

s ince 1993,  th is  h is tor ica l  in format ion suggests that  the use of  an
incorrect zoning label was not necessari ly responsible for the
par t . icu lar  assessment  in  Tax Year  1995.  The Cour t  does not  re ly
upon this theory, however.

sThe Petit ioner implies that t.he use of the incorrect zoning
is the only rational e>q>lanation for the assessment. Yet, the
Court cannot engage in rank speculation that nothing else mattered.
The Petit ioner seems to take the posit ion that i f  any f law is found
in a tax assessment, the tr ial Court has no choice but to accept
and adopt whatever valuation j-s then proposed by the Petit j-oner --
if t.he Government, does not of f er a competing e:<pert appraisal.
There is no such l imitation upon the Court 's role as the f inder of
fact. The Court is not required to accept and adopt a valuation
that  has worse f laws than the assessment  iLsel f .  That  is  the
rr roblem in  the instant  case.
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otherwiee,  has not  been shown to be substanEia l ly  unre l iab le

despi te  ics  super f ic ia l  f law as to  the zoning category.  rn  the

end ,  t h i s  i s  no t  a  c lose  case .
, - *

WHEREFORE, i t  is '  by the Court this / 5 a"y of November, 1998

ORDERED that judgmenE shall  be entered in favor of respondent.

The or ig ina l  assessment  is  a f f i rmed.

Cop ies  ma i l ed  to :

'Joseph F.  Ferg 'uson,  Esg.
Assistant Corporation Counsel
441  Four th  S t ree t ,  N .W.
Wash ing ton ,  D .C .  20001

R icha rd  W.  Luchs ,  Esq .
Counsel  for  Pet i t ioner
l 52O L  S t ree t ,  N .W. ,  Su i t e  900
Wash ing ton ,  D .C .  20036

Claudet te F luckus
Tax Of f icer  -  FYf
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This  case commenced t r ia l  be fore  th is  Cour t  on  November  1 '9 ,

1996.  Th is  i s  an  appea l  f rom an assessment  o f  rea l  p roper ty  taxes

on a  parce l  o f  un improved land,  loca ted  a t  ] -2 Io -L2 : -6  Massachuset ts

Avenue,  N.W.  in  the  D is t r i c t  o f  Co1umbia .  Th is  land is  be ing  used

as a  park ing  Io t .  The Pet i t ioner  was pursu ing  i t s  r igh t  to  a  t r ia l

de  novo,  fo l low ing  an  unsuccess fu l  appea l  be fore  the  Board  o f  Rea l

Proper ty  Assessment  and Appea l .

A t  t h e  c l o s e  o f  t h e  P e t i t i o n e r ' s  c a s e - i n - c h i e f ,  L h e  D i s t r i c t

of  Columbia moved for entry of judgment in favor of the Respondent,

on  the  gr rounds tha t  the  Pet i t ioner  had fa i l -ed  to  p rove  tha t  the

o r i g i n a l  a s s e s s m e n t  w a s  i n c o r r e c t  o r  f l a w e d .

The Cour t  heard  ora l  a rgument  on  th is  mot ion  and took  the

m a t t e r  u n d e r  a d v i s e m e n t .  S o o n  t h e r e a f t e r ,  c o u n s e l  f o r  a l l -  r : a r t i e s

f  i l e d  f u r t h e r  n l  e a d ' i  n c r q  . ) n  t h i s  i s s u e  .

F o r  t . h e  r e a s o n s  t h a t  f o l f o w  h e r e i n ,  t h i s  c o u r t  c o n c l u d e s  t h a t



I .  App] j -cabl-e Law on Assessment.  Appeals

The law of the Distr ict  of  Col-umbia mandates that reaf

proper ty  assessments  re f lec t .  the  es t imated  marke t  va lue  o f  the

p r o p e r t y  a s  o f  a  s p e c i f i c  d a t e ,  i . e .  t . h e  d a t e  o f  t h e  a s s e s s m e n t .

Each tax year the val-uat. ion date is ,January 1st of  t .he preceding

ca l -endar  year .  Moreover ,  t .he  app l icab le  s ta t .u te  exp l i c i t l y  de f  ines

what  i s  meant  by  es t imated  marke t  va lue :

100 per centum of the most probable price at.
which a par t icu lar  p iece of  rea l -  proper t .y ,  i f
exposed for sal-e in the open market with a
reasonabl -e t ime f  or  the se l ler  to  f  ind a
purchaser ,  woul -d be expected to  t ransfer  under
nro \ ra ' i  I  i  na  - ' rke t  COndi t ions  be tween par t ieS
who have knowledge of the uses to which the
proper ty  may be  pu t ,  bo th  seek ing  to  max j -mize
t .he i r  ga ins  and ne i ther  be ing  in  a  pos i t ion  to
take  advantage o f  the  ex igenc ies  o f  the  o ther -

z

the Government 's  mot ion is  mer i tor ious.

in f avor of the Dist.r ict of Columbia.

41  D .C .  S  802 (4 )  ( 1990  Rep1 . ) .

The Dis t r ic t  o f  Columbia

"  [1 ]  n  determin ing the est . imated

take in to considerat ion:

Judgment shall be entered

Court  o f  Appeals  has emphasized,

market  va lue,  the assessment  sha1l

a l l  avai l -ab le in f  ormat ion which may have a
beari-ng on t.he market value of the real
property including but not l imited to
government imposed r es t r i c t i ons ,  sa le
i n f  o rmat ion  f  o r  s im j - Ia r  t lpes  o f  rea l -
nr r rner f  v  mr r r i -  da( la  . ) r  Othe f  f  inanCia l
I / r v I / E r  u /  ,  r r r v !  L Y q v u

c o n s i d e r a t i o n s ,  r e p l a c e m e n t  c o s t s  l e s s  a c c r u e d
d e p r e c i a t i o n  b e c a u s e  o f  a g e  a n d  c o n d i t i o n ,
i n c o m e  e a r n i n g  p o t e n t i a l  ( i f  a n y ) ,  z o n i n g ,  t h e
h i g h e s t  a n d  b e s t  u s e  t o  w h i c h  t h e  p r o p e r t y  c a n
b e  p u t ,  a n d  t h e  p r e s e n t  u s e  a n d  c o n d i t i o n  o f
f  h e  n r o n e r r . w  a n d  i t s  l o c a t i o n .
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Dist r ic t  o f  Col -umbia v .  Washinqton Sheraton Corp.  ,  4gg A.2d 1-09,

1,1-2 (D.C.  1985)  [emphasis  suppl iedJ .  The quot .ed fact .ors  above are

found  d i r ec t l y  i n  t he  D i s t r i c t  o f  Co lumb ia  Code .  47  D .C .  S  820 (a ) .

The assessor  is  requi red,  as a pract ica l  mat ter ,  to  develop an

assessment  f igure that  mir rors  as c losely  as poss ib le  the va lue

that a potential buyer, in the open market, would al-so place on the

proper ty .  This ,  in  turn,  means that  the assessor  cannot  tog ica l ly

ignore the very same factors that would normally have an impact on

a purchaser 's  dec is ion to  buy the proper ty .

The Court, in examining the assessment de novo, is obliged to

engage in  a two-step process.

F i rs t ,  the Cour t  must  determine whet .her  the pet i t ioner  has

establ ished by a preponderance of  the ev idence that  the par t icu l -ar

assessmen t  i s  " f 1awed .  "  B r i ske r  v . D i s t r i c t  o f  C o l u m b i a ,  5 1 0  A . 2 d

1037 ,  1039  (D .C .  1985 ) .

The Distr ict of Columbia Court of Appeals has emphasized t.hat

"a taxpayer bears the burden of proving that an assessment is

incorrect .  or  i I1egaI ,  not  mere ly  that  a l - ternat . ive methods ex is t

g i v ing  a  d i f f e ren t  resu l - t .  "  Sa feway  S to res ,  I nc .  v .  D i s t r i c t  o f

Co lumb ia ,  525  A .2d  207 ,  2L I  (D .C .  1 -987 )  .

Second,  i f  the Cour t  is  convinced that  the assessment  is

f l -awed,  the Cour t  i tse l - f  must  then render  i ts  own decis ion on t .he

fa i r  market  va lue of  the proper ty .  The pet i t . ioner  is  not  then

str ic t ly  requi red t .o  present  proof  o f  t .he "correct r r  va l -ue,  though

f r r n i r - . a l l r , '  t h i ^  : ^  ^ " - ^ ! - r - -  w h a t -  n e t i f i n n g l g  e n d e a v o r  t o  d o .  T h eu ) / I r r v q r ! y  L r r r i )  f D  c I d L L - r y  w t r a L  I J s L t L r v l l

C o u r t ,  d s  t h e  f i n d e r  o f  f a c t ,  f l d y  a c c e p t  e i t h e r  p a r t y ' s  c o m p e t i n g
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evidence as to value or the Court may seek further input from one

or more independent experts.

A person who appraises a property for the purpose of

determin inq i ts  va lue for  taxat ion

may apply one or more of the three general ly
recognized approaches of valuat ion when
cons ider inq  the  above fac to rs . Those
approaches are the replacement cosr
comparable sales, and income methods ; i
va luat ion.  Usual ly  the appra iser  considers
the use of al l- three approaches, but one
method may be most appropriate depending on
the individual circumstances of the sub-i ect
proper ty .

I d .  a t .  1 -13  l c i t a t i ons  omi t ted ]  .

The "comparable

p r i c e  o r  p r i c e s  a t

sales approach"  bases assessed value on the

which reasonably comparable propert ies have

recent ly  so1d,  in  accordance w i th  the  fo l low ing  gu ide l ines :

( a )  S a l e s  w h i c h  r e p r e s e n t  a r m ' s  l e n g t . h
t ransac t ions  be tween buyer  and se l le r  sha l l -  be
used in  ana lyz ing  marke t  va lue .  Sa les  wh ich
do no t  represen l  a rm's  length  t ransac t ions
sha l - I  e i ther  be  ad ius ted  fo r  d i f fe rences  or
d is regarded;

(b )  Sa les  compar isons  shou ld  be  made by
proper ty  type  w i th in  an  assessment  a rea ;
Prov ided,  tha t  i f  su f f i c ien t  sa les  da t .a  fo r  an
a s s e s s m e n t  a r e a  i s  n o t  a v a i l a b l e ,  s a ] e s  d a t a
f rom o ther  s imi l -a r  a reas  mav be  used.

9  D C M R  S  3 0 7 . 3 .

In  the  ins tan t  case,  r ro  par ty  d ispu tes  the  pr inc ip le  tha t  the

most  appropr ia te  approach to  va lue  is  the  comparab le  sa fes

approach.  I t  wou ld  cer ta i -n ly  appear  tha t  the  o ther  two a l te rna t ive

a p p r o a c h e s  t o  v a l u e  s h o u l d  o n l y  b e  u s e d  f o r  i m p r o v e d  p r o p e r t i e s ,

s u c h  a s  o f f i c e  n u i l d i n q s .
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II. PETITIONER'S EVIDENCE AT TRIAL

It is undisputed that the original tax assessment that is in

issue was based upon the assessor 's  determj-nat  j -on that  the

est imated market  va l -ue of  th is  proper ty  for  tax year  1995 was

$3 ,199 ,  895 .00 .

One  w i tness  was  ca l l ed  by  the  Pe t i t i one r  i n  i t s  case - in -ch ie f ,

Mr.  Rober t  G.  .Tohnson.  This  wi tness was qual i f ied as an exper t  in

rea l  es ta te  app ra i sa l .

The Court admitted int.o evidence Johnson's writ ten appraisal

repor t  that  set  for th  in  deta i l  the basis  for  the experL 's  own

waluat ion of  th is  proper ty .  Johnson test i f ied at  length concern ing

var ious aspects of  h is  work.  The Pet i t ioner  contends that  the fa i r

market value of this property is the value t.hat was derived by Mr.

Johnson ,  i . e .  no  more  t . han  $550 ,000 .00 .

The assessor  was not  ca l led as a wi tness for  t .he Pet i t ioner

for  any purpose.

For  the sake of  brev i ty ,  i t  is  not  necessary to  recount  the

fu l - I  de ta j - l s  o f  t he  expe r t ' s  t es t imony .  Ra the r ,  i t  su f f i ces  to  say

that Johnson explained that he principally rel- ied upon the

comparable sa les approach to  va lue.  He recounted,  s tep by s tep,

how he analyzed various saLes of comparable property in order t.o

arr ive at  h is  est i -mated fa i r  market  va lue for  t .he subject .  proper ty .

I t  is  undisputed that  the correct  zoning designat ion for  th is

p rope r t y  i s  DD /C-2 -C .

I t  is  a l -so undisputed that  the tax assessor  assumed that  the

zon ing  des igna t i on  fo r  t h i s  p rope r t y  was  someth ing  o the r  t han  the



co r rec t  one ,  i .  e .

The sa l ient

extent to which

improved, may be

re ta i ]  use .

In  h i s  t r i aL

nothing about how

R

he assumed t .hat  i t .  was DD/C-3-C.

difference between t.he two designations is the

cer ta in  por t ions ( rat ios)  o f  the proper ty ,  i f

used (or  musL be used)  for  res ident ia l  use or

test imony, Mr. ,Johnson admitted that he knew

the assessor  der ived  h is  va lua t ion .

rIT. ANALYSTS OF THB INSTANT MOTION

The st .a te of  the record at  the c l -ose of  Pet i t ioner 's  case must

be judged according to what the law requj-res the Petj-t ioner to

prove j-n a de novo tr ial-.

The  keys tone  o f  t he  p rob lem w i th  the  Pe t i t i one r ' s  case  i s  t ha t

Pet i t ioner  never  ca l l -ed the assessor  to  test i fy ,  a l -be i t  as an

adverse wi tness,  in  order  to  e l ic i t  f rom him prec ise ly  how he

constructed h is  assessment .  Moreover ,  the exper t .  h imsel - f  d id  not

purpor t  to  know the menta l  process or  method by which the assessor

de r i ved  h i s  va1ue .

I t  is  absolute ly  essent . ia l  for  a  Pet . i t . ioner  to  br ing for t .h

speci f ic  test imony as to  how the assessor  appl ied or  misappl ied a

par t icu lar  approach to  va lue.  Wi thout  such test imony,  the Cour t

would be requi red to  speculate as to  how the process went  wrong.

Typica l ly ,  in  t . r ia ls  of  assessmenL appeals ,  Lhe Pet  j - t ioner

does  i ndeed  ca l - l  t he  assesso r  as  a  w i tness ,  usua l l y  as  a  p re lude  to

^ - I ' l ' i  '  ^ r ' n e r l .  w i f n c s s  L l ^ ' : -  - ' ^ - -  f h c  f a r - f r r a l  n r e d i c a t e  f o r( - d - L I I I 1 9  < i . I i y  € X p c r  L  w l u r r s p a .  - L r r  L r r J - b  w d /  r
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Lhe assessment is fulIy revealed on t.he record.l  There is no doubt

as to what the assessor did and what he thought he was doing when

he actual ly  went  through the s teps of  devel -oping the assessment .2

The Code i tse l f  creates an unrest r ic ted l - is t .  o f  factors  that

an assessor  may ut i l - ize in  ar r iv ing at  an assessment .  The Code

cer ta in ly  ar t . icu lates some wel l - recognized e l -ements,  such as

zoning,  locaL j -on,  sa les in format ion,  e tc .

The Code afso warns that .  th is  l is t  is  not .  exhaust ive.  Thus,

unless the Pet i t ioner  e l ic i ts  test imony about  what  the assessor

specj - f ica lJ-y  d id  in  making h is  ca lcu lat ions and per forming h is

research of the property and the market., Do one can say with any

assurance that  the end product  the assessment  f igure,  is

f l awed  o r  i nco r recL .

Here ,  t he  Pe t i t i one r  makes  an  un jus t . i f i ed  1eap .  Pe t i t i one r

broadly  assumes that  s ince t .he assessor  mistakenly  bel ieved that .

the zoning designat ion was someth ing oLher  than the correct  one,

t.hat this alone accounted for the part j-cul-ar value that underl ies

the assessmenL.  There is  no basi -s  for  such an assumpt . ion.

Whi le  the assessor  may have assumed th is  mistaken zoning

category,  Lhere is  no way to  e l - iminate t .he poss ib i l i ty  that  some

other  factor  was actual ly  more impor tant  to  h im and that  such

tTh is  Cour t  has  pres ided over  many tax  appea l -s  and the  ins tan t
case is  the  on ly  tax  t r j -a l  be fore  th is  Cour t  where in  the  Pet i t ioner
d i d  n o t  c a l l  t h e  a s s e s s o r  a s  i L s  f i r s t  w i t n e s s .

' T h i s  i s  i m p o r t a n t  b e c a u s e  i t  i s  n o t  u n u s u a l  f o r  a s s e s s o r s  t o
g i v e  t r i a l  t e s t i m o n y  t h a t  i n d i c a t e s  t h a t  t h e y  o n l y  b e l a t e d l y
r e a l i z e  t h a t  t h e y  w e r e  m i s t a k e n  a b o u t  t h e  p r o p e r  a p p l i c a t i o n  o f  a n
a n a l y t i c a l  m o d e f  o r  s o m e  o t h e r  a s p e c t  o f  t h e i r  a s s e s s m e n t  p r o c e s s .
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other  factor(s) ,  in  Lhe assessor 's  mind,  exceeded the impor tance of

the zoning.

The instant case present.s a unique situation in which the

Petit . j-oner has done no more than t.o prove (without dispute) that

the assessor was working with some wrong informat. ion. However, the

Petit ioner produced no evidence tending t.o demonstrate the

unambiguous,  causal  connect ion between the par t icu lar  assessment

f igure and the mistaken in format ion on zoning designat ion.

To be sure,  where an of f ice bui l -d ing proper ty  is  the subject ,

rather than unimproved land, there may be potent. iarly many more

factors in  the assessment  equat . ion.  Yet ,  th is  Cour t .  cannot  fa i r ly

assume,  as the Pet i t ioner  impl ic i t ly  contends,  that  the so le factor

of  zoning designat ion dr ives the f ina l -  assessment .  f iqure process

and contro ls  the par t icu lar  va lue of  the proper ty .  This  is  an

especia l ly  quest ionable premise where,  ds here,  Lhe two compet ing

valuaL j -ons are so wide apar t .

This  Cour t .  has carefu l ly  examined an appel la te dec is ion c i ted

by the Pet i t ioner ,  h igh l ighted to  argue that .  p lacement .  o f  the

burden of proof upon the taxpayer does not mean t.hat "where the

taxing authority and the taxpayer are in fuII agreement as to the

method to be used in  assessing a par t icu lar  type of  properLy,  and

dj - f fer  on ly  as to  a fact .ua l  e lement  in  the appl icat ion of  that

method,  the Tax Cour t ,  a f ter  receiv ing ev idence wi th  respect .  to

th i s  d i f f e ren t  and  reso l v ing  i t  by  a  spec i f i c  f i nd ing ,  mus t  t hen

a I l ow  t . he  conceded ly  fau l t v  assessmen t  t o  s tand  because  the

taxpaye r  has  no t  p roven  t ha t  i t  i s  no t  ' f a i r  cash  va lue . ' ' ,  Peps i -
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v .  D i s t r i c t  o f  C o 1 u m b i a ,  1 1 9  U . S . A p p . D . C .  7 3 ,  7 6 ,

377  F .2d  109 ,  r r 2  ( 1954 ) .3

rn Pepsi -co la,  i t  is  t rue that  the t .ax assessor  and the

taxpayer  d i f fered only  as to  one d iscrete factua]  e lement  in  the i r

compet ing determinat ions of  vafue.  However ,  pepsi -co la is

inapposi te  here,  because in  Pepsi -Co1a the tax assessor  d id  ind.eed

testi fy in court and the true extent of his departure from t.he

Pet i t ioner 's  method of  assessment  was not  re f t  to  doubt  or

speculat ion.  The Cour t  o f  Appeals  not .ed,

The par t ies ln i - t ia l Iy  confront ,ed each other  in
the Tax Cour t ,  therefore,  wi th  no d iv is ion
between them as to  the method used to
ascer ta in  the taxable va lue of  the machines.
They parted company only over the quest. ion, in
apply ing that  method,  of  the appropr ia te
measure of  average usefu l  l i fe  and res idual
value. The evidence adduced in the Tax Court
was d i rected to  that  j -ssue.  Af ter  the hear ing
was completed,  Lhe Tax Cour t  made speci f ic
f indings that the machines had an average
usefu l  l i fe  of  s ix  years and a res idual  wal_ue
o f  e igh t  pe r  cen t .

r d .  a t  75 ,337  F .2d  a t  111 .  wh i l e  i t .  i s  no t  c l ea r  f r om the

appelJ-ate opin ion whether  the assessor  was used as a wi tness by the

taxpayer  or  by the Dis t r ic t ,  the sa l ient  fact  is  that .  h is  sworn

test imony was before the Cour t  and he was subject  to  cross-

examina t i on  and  the  fu l l  sc ru t i ny  o f  t he  t r i a t  cou r t . .

The  poss ib le  cause  o f  t he  Pe t i t i one r ' s  f a i l u re  to  ca l l  t . he

assesso r  as  a  w i tness  i n  t he  i ns tan t  case  i s  revea led  i n  one

par t i cu la r  s ta temen t  i n  Pe t i t i one r ,  s  w r i t t en  oppos i t i on  to  the

t -' P e p s i  - C o I a
f n n r t c o r i  r r n n n  F h ^L v v u - s u  U I , U I I  L l l Y

d i d  n o t  i n v o l - v e  r e a l  p r o p e r t y .
v a l u e  o f  v e n d i n q  m a c h i n e s .

Rathe r ,  t he  i ssue
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Motion to Dismiss. Therein, counsel- opposes the Government.,s

pos j - t ion,  s tat ing:

The Distr ict,,  however, invit.es the Court to
adopt. the standard reject.ed in Pepsj--Col-a
Bot t l inq Co.  by requi r ing Pet i t ioner  to  e i ther
(a) show that the Property shoul-d be assessed
on a d i f ferent  bas is  or  (b)  present  the
D is t r i c t ' s  case  fo r  i t ,  and  then  show where  i t
e r red .

Memorandum in Opposi t ion of  Respondent 's  Mot ion to  Dismiss,  a t  page

4  (emphas is  i n  o r i g ina l )  .

The underscor ing of  the reference to  prov ing the Dis t r ic t 's

case " for  i t ' '  is  a  t .e1 l ing s ign that  the Pet . i t ioner  eguates the

presentat . ion of  an adverse wi tness wi th  the net t lesome obl igat ion

to gratu i tous ly  prove t .he opposing par ty 's  case.  This  analogy is

wrong.

In any tax assessment  appeal ,  a  Pet j . t ioner  must  somehow

address the necessi ty  of  prov ing the h is tor ica l  facts  as to  how the

assessment  process t ranspi red.  The most  obv ious method for  do ing

so  i s  t o  ca l l  t he  assesso r  as  an  adve rse  w i tness .  E l - i c i t i ng

t .est imony as Lo the s teps taken by t .he assessor  is  never

in terpreted by the Cour t  - -  or  the Dis t r ic t  - -  as a s ignal  that  the

Pet. i t ioner t.hereby vouches for the accuracy or credibi l i ty of what

the  assesso r  d id .  Pe rhaps ,  t h i s  i s  wha t  conce rns  the  Pe t i t i one r .

To the contrary ,  the use of  an adverse wi tness presents a

he lp fu l  (and  essen t i a l )  oppor tun i t y  t o  ask  l ead ing  ques t i ons  to

reconstruct  exact ly  what  went  wrong or  what  was improper ly  omi t ted,
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miscons t rued,  o r  fo rgo t ten  by  the  assessor .a Requiring the

assessor to recapitulate what he did is exactly what must. be done.

The 1eveI  o f  deta i l  is  a  d iscret ionary mat ter  wi th  the Pet i t ioner ,

so long as the Pet i t ioner  makes the necessary point  in  prov ing that

the  assessmen t  was  i nco r rec t . s

The mere fact that another appraiser develor:ed a lower

val -uat ion does not  necessar i ly  mean a;"a the ot ig i r r l  assessment

was i-ncorrect -

Appra isa l -  o f  rea l  es ta te  i s  a  sub jec t  a rea  in  wh ich  reasonab le

minds  can d i f fe r ,  even when ident ica l  da t .a  i s  ava i l -ab1e to

d i f fe ren t  appra isers -  The d i f fe rences  evo lwe when they  do

d i f fe ren t  th ings  w i th  the  da ta ,  when they  fo rge t  to  use  i t . ,  o r  when

f  h e w  i  n r - o r r e r - f  I  . ,  - ^ ' . . i  ^ , , ' 1  -  F  -  i t  .L r r s y  r r l v v ! ! s v u r y  l r r q r r ! P u r q L E

This  Cour t  recogn izes  t .ha t .  in  an  unusua l  case,  i t  m igh t  be

poss ib le  to  p rove  tha t  an  assessment  was fLawed by  present ing  some

ext r ins ic  ev idence tha t  e f fec t i -ve1y  revea ls  an  ac t .  o r  omiss ion  by

the  assessor  tha t  need no t  come f rom the  l ips  o f  the  assessor .

Hypot.het ical ly,  for exampfe, a taxpayer may be able t .o prove t .hat

the assessment was f lawed by showing that the improvements to land

had been des t royed by  f i re  p r io r  to  t .he  assessment  and cou ld  no t

n w h e n  a n  a s s e s s o r  h a s  b e e n  d e p o s e d  p r i o r  t o  t r i a l ,  t h i s
procedure  o f  ca l l ing  the  adverse  w i tness  can be  p lanned and
t a i 1 o r e d  t o  t h e  t e s t i m o n y  t h a t .  i s  a c t u a l l y  n e e d e d ,  w i t h  f e w
surpr ises  i f  any .  Th is  Cour t  does  no t  know whet .her  the  assessor
w a s  d e p o s e d  p r i o r  t o  t r i a l  i n  t h e  i n s t a n t  c a s e .  H o w e v e r ,  c o u n s e l
has  no t  compla ined tha t  the  Pet i t ioner  d id  no t  have th is  advantaqe.
T n  t h e  n r e s e n f  r - : s F .  t h e  a S S e S S o r  w a s  a v a i l - a b l e .v l v u u r r u  ,  u r : v

uAs  a  p rocedura l  ma t te r ,  t he  D is t r i c t  has  the  oppor tun i t y  t o
ca f l  t he  assesso r  back  t o  t he  w i t ness  s tand  i n  i t s  de fense .  as  i t
S O  C N O O S E S .
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have existed for purposes of j-nclusion in the assessment (which,

necessari ly, would have reflect.ed separate elements of land and

improvements) .  Such ext reme s i tuat ions rare ly  occur ,  however .  The

typ ica l  scenar io  is  never  that .  s impIe.5

In ret rospect ,  the Pet i t ioner  here in has fa i led to  est .ab l ish

a pr ima fac ie case that  the assessment  was f lawed or  incorrect .

This  Cour t  need not ,  and should not . ,  de lve in t .o  the mer i ts  o f  the

exper t 's  op in ion that  is  a l ready in  the t r ia l  record.  I t  is

to t .a l Iy  unnecessary to  determine i f  the exper t 's  op in ion is

wor thwhi le  in  order  to  determine that  the Pet . i t ioner  never  crossed

the f i rs t .  hurd l -e of  i ts  burden of  proof .  There is  no need t .o  re-

open  the  reco rd .T

/tr*vday of February, 1-99'7WHEREFORE, i t .  is by the Court this

ORDERED that  RespondenL's  Mot . ion to

i s  g ran ted ;  and  i t  i s

Dismiss (or  for  judgment)

6Th is  Cour t  has  found tha t  when assessors  a re  ca l led  as
a d v e r s e  w i t n e s s e s  ( w h i c h  i s  t h e  n o r m  i n  t a x  t r i a l s ) ,  t . h e  r e s u l t s
are  ra ther  spec i f i c  fo r  the  Pet i t ioner .  Two good examples  are  seen
i n  t . h e  d e c i s i o n s  o f  R o s e  A s s o c i a t e s  v .  D i s t r i c t  o f  C o l u m b i a ,  T a x
D o c k e t  N o s .  5 2 5 8 - 9 2  a n d  5 7 1 2 - 9 3  ( N o v e m b e r  3 0 ,  a 9 9 5 )  ( L o n g ,  J . )  a n d
S q u a r e  1 1 8  A s s o c i a t e s  v .  D i s t r i c t  o f  C o l - u m b i a ,  T a x  D o c k e t  N o .  4 5 0 8 -
9 0  ( . T a n u a r y  3 ,  ] 9 9 6 )  ( L o n g ,  , f  .  )  .  I n  R o s e  A s s o c i - a t e s ,  t h e  a s s e s s o r
was ca l led  1n  the  Pet . i t ioner 's  case and admi - t . t .ed  tha t  he  had f  a i led
to  cons ider  sa les  o f  comparab le  p roper t ies  as  par t  o f  de termin ing
a cap i ta l tza t ion  ra te ,  us ing  the  income cap i ta l i za t ion  approach to
v a I u e .  I n  S q u a r e  1 1 8  A s s o c i a t e s ,  t h e  a s s e s s o r  w a s  c a l l - e d  a s
Pet i t ioner 's  w i tness  and admi t ted  numerous  er ro rs  in  the
a s s e s s m e n t ,  i n c l u d i n g  t h e  d e f e c t . i v e  a p p l i c a t i o n  o f  t h e  " m o r t g a g e
e q u i t y  t e c h n i q u e "  i n  p e r f o r m i n g  t h e  i n c o m e  c a p i t a l i z a t i o n  a n a l y s i s .

t P e t i t i o n e r ,  i n  i t s  O p p o s i t i o n ,  m a k e s  a  r e f e r e n c e  t o  t h e
C o u r t ' s  d i s c r e t i o n a r y  p o w e r  t o  r e - o p e n  t h e  r e c o r d .  H o w e v e r ,  t h i s
i  S  a n  O h l  i  O r t e  l - . t . 1  l - n  a : i  n  . n  n n ^ n  r l - r r n  i  t - . '  t o  r F - n r c s F n f  i t S  C a S e  O fv v a r Y u u  v r q

t o  c u r e  t h e  d e f e c t i v e  q u a l i t y  o f  i t s  t r i a l  p r e s e n t a t i o n .
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FURTHER ORDERED that judgment is

D is t r i c t  o f  Co lumbia .

Cop ies  ma i l ed  t . o :

Joseph  F .  Fe rguson ,  Esq .
Assis tant  Corporat ion Counsel
441 -  4 th  S t ree t ,  N .W.
Wash ing ton ,  D .C .  20001

R icha rd  W.  Luchs ,  Ese .
: - 620  L  S t . r ee t ,  N .W. ,  Su j - t e  900
Wash ing ton ,  D .C .  20036

Claudett.e Fl-uckus
Tax  O f f i ce r  [FY I ]

entered in favor of the

Cheryl
Judge


