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MEMORANDUM OPINION AND ORDER

These cases are both appeals  f rom real  proper ty  assessments.

They were consol idated f  or  t . r ia l  d .e novo before th is  Cour t .  The

factual -  issues that  are presented by th is  t r ia l  d issolve in to the

c lass ic  quest . ion of  whet .her  the or ig ina l  assessments are f lawed.

Tf  so-  t -he Cor : r t  must .  determine a de novo fa i r  market  va lue of  the

proper t .y  for  purposes of  taxat ion in  each tax year .  Pet i t ioner ,  a

decedent 's  estate,  is  the fee s imple owner of  rea l  proper ty  located

a t  L607  -1 -511  Connec t i cu t  Avenue ,  N .W. ,  LoLs  800  and  801  i n  Square

1 -11  (he re ina f te r  t he  " sub jec t  p rope r t y " ) .  Pe t i t i one r  cha l l enged

the real  proper ty  tax assessed against  the subject  proper ty  for  tax

yea rs  7992  and  7993  pu rsuan t  t o  47  D .  C .  S  820  (1981-  ed .  )

pa r t . i es  f i l ed  fac tua l  s t i pu la t i ons  pu rsuan t  t o  Ru le  11  (b )

Suoer ior  Cour t  Tax Rules.
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the



- 2 -

upon considerat ion of  the s t ipu lat ions,  the ev idence adduced
at  t r ia l  and having resolved a l I  guest ions of  credib i l i ty ,  the
court is convinced that both of Lhe assessments were f lawed in
several respects, and that they cannot stand. The manner in which
these va luat ions were executed was f lawed in  severa l  respects .
This is exacerbated by the fact. that the assessor l-eft no
evidentiary trai l  by which his work product can be validated in
h inds ight  '  The Dis t r ic t  ca l - l -ed no exper t  wi t .nesses to  conf  i rm the
accuracy of  what  the assessor  d id  or  to  of fer  any aLternat ive

appraisal that woul-d otherwise compet.e with the expert appraisal

of fered at  t . r ia l_  by the pet i t ioner .

To expl icate th is  dec is ion,  t .he cour t  sets  for th  below the
appl icable s tatute and case law creat ing the parameters wi th in
which the assessments must  be v iewed.  The Cour t  a l -so renders the
fo l lowing f ind ings of  fact  and concl -us ions of  law.

I. APPLICABLE LAW

rt  is  appropr ia te t .o  recapi tu la te exact ly  what .  a  commerc iar_

tax assessment  must  involve and the IegaI  s tandard by which i t  must
be judged in  a t r ia l  de novo.

The Dis t r ic t  o f  corumbia cour t  o f  Appeals  has emphasized,

"  I i ]n  determin ing the est imated market  vaIue,  the assessment  shar l
take in to considerat . ion:

a l l  avai l_able in format ion which may have
a bearing on t.he market value of thl real_
proper t .y  inc lud ing but  not  l imi ted togovernment  imposed rest r ic t . ions,  sa le
in f  ormat ion for  s imi l_ar  t lpes of  rea l
proper ty ,  mor tgage or  other  f inancia l
considerat ions,  rep lacement  costs  less
accrued deprec iat ion because of  age 

" r racondi t ion,  income earn ing.  potent i i l  ( i i
any ) ,  zon ing ,  t . he  h ighes t -and  bes t  , " " ' t o



3

which the property can be put, and the
present use and condit ion of the property
and  i t s  l oca t i on .

D is t r i c t  o f  Co lumb ia  v .  Wash inq ton  Shera ton  Corp . ,  499  A .2d  109 ,

L ] -2  (D .C .  198s ) .

A person who appraises a property for the purpose of

determin ing i ts  va lue for  taxat ion

may apply one or more of the t.hree
genera l ly  recognized approaches of
valuation when considering the above
factors.  Those approaches are the
replacement  cost ,  comparable sa les,  and
income methods of  va luat ion.  Usual ly  t .he
appra iser  considers the use of  a1 l  three
approaches, but one method may be most
appropriate depending on the individual
c i rcumstances of  the subject  proper ty .

I d .  a t  113  l c i t a t i ons  omi t ted ]  .

The " replacement  cost  approach,  "  a lso ca l - l -ed s imply  the r rcost

approach,  "  involves der iv ing the " 'cost  o f  rep lac ing proper ty  wi th

new proper t .y  of  s imiLar  ut i l i ty  a t  present  pr ice leve1s,  less t .he

extent  to  which the va lue has been reduced by deprec iat ion because

o f  d9€ ,  cond i t i on ,  obso l -escence ,  o r  o the r  f ac to rs .  " t  I d .  a t  113 ,

quo t . i ng  16  DCRR S  108  (b )  ( 2 ) ;  9  DCMR S  307 .4 .

The r r income capi t .a l izat ion"  approach (a lso ca l led the t t income

approach"  )  has been descr ibed by the Dis t r ic t  o f  Columbia Cour t  o f

Appea ls  as  fo l l ows :

Th is  me thod  en ta i l - s  de r i v i ng  a  ' s tab i l i zed

annual net income' by reference to the income
and expenses of the propert.y over a period of
severa l  years.  That  annual  net  income is  then
div ided by a capi ta l izat ion rate a number
represent ing the percentage rate t .hat
taxpayers must recover annually to pay the
mortgage,  to  obta in a fa i r  re turn on
taxpayers '  equi ty  in  the proper ty ,  and to  pay
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rea l  es ta te  taxes .

Rock  Creek  P l -aza -Woodner ,  L t .d .  v .  D i s t r i c t  o f  Co lumb ia ,  466  A .2d

857 ,  B58  (D .C .  l _983 ) .

The "comparable sales approach" requires the comparison of

t t  I r ]  ecent  sa les of  s imi lar  proper ty"  and r r the pr ice must  be

ad jus t .ed  to  re f l ec t  d i ss im i l a r i t i es  w i th  the  sub jec t  p rope r t y .  "

Dis t r ic t  .o f  Col -umbia v .  Washinqton Sherat .on Corp. ,  supra,  499 A.2d

a t  113 .

The object ive of  the assessment  process is  to  determine the

"esLimated market  va1ue" of  the proper ty .  This  is  def ined as

100 per  centum of  the most  probable pr ice
at  which a par t icu lar  p iece of  rea l -
property, i f  exposed for sal-e in the open
market  wi th  a reasonable t ime for  the
sel ler  to  f ind a purchaser ,  would be
expected to  Lransfer  under  prevai l ing
market. condit ions between part ies who
have knowledge of the uses to which the
proper ty  may be put ,  both seeking t .o
maximize the i r  ga ins and nei ther  be ing in
a posi t ion to  take advantag 'e of  the
ex igenc ies  o f  t . he  o the r .

47  D .C .  S  802 (4 )  ( 1990  Rep l . ) .

I I .  F INDINGS OF FACT

1.  The  sub jec t  p rope r t y  i s  l oca ted  a t  1607-1511  Connec t i cu t

Avenue ,  N .W. ,  Lo t s  800  and  801 ,  Squa re  111  i n  t he  D i s t . r i c t  o f

Col -umbia ( "  subj  ect  proper ty"  )

2 .  Pe t i t . i one r  J .  Ba r ry  B rokaw,  T rus tee  o f  t he  Es ta te  o f  F .

Warren Brokaw, is  an ind iv idual  whose address is  200 Vesey Street ,

23 rd  F loo r ,  New York ,  New York ,  l - 0285 .  Pe t i t i one r  i s  t he  owner  o f

the subject  proper ty  and is  ob l igated to  pay a l l  rea l  est .a te taxes

f  n r  t - h o  c r r l - r i  o n l -  n r n n o r l -  r r
y !  v t / v !  e l  .
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3.  The improvements on lo t  800 are a row of f ice bui ld ing of

four  s t .or ies wi th  no basement .  The improvements on lo t  801 are

also a row of f ice bui ld ing of  four  and a hal f  s tor ies wi th

basement .  Both s t ructures were or ig ina l ly  bu i l t  c i rca 1910.  Both

lots  have sur face park ing accessed f rom the rear  of  the s t ructures

v j ,a  19 th  S t ree t ,  N .W.  The  g ross  bu i l d ing  a rea  o f  l o t  800  i s

app rox ima te l y  8 , I7 I  squa re  fee t  o f  wh ich  some 6 , !29  square  fee t  a re

above grade.  Lot  801 has approx imate ly  L4,6 '7L square feet  o f  gross

bui ld ing area of  which 11,119 square feet  are above grade.  The

sub jec t .  s i t es  a re  cu r ren t l y  zoned  C-3 -B .

For  fur ther  descr ip t . ive purposes,  i t  is  usefu l  t .o  note t .hat

the f i rs t  f loor  tenants were:  Dai ly  Gr ind Cof fee Shop,  Dupont  Image

and a shop known as Toast  and Strawberr ies.  The second f loor

tenant,s were DMS Vista International and Capitol Neurology. The

th i rd  f loor  cont .a ined t .enant .  space for  Image Associat .es,  as wel l  as

resL room, k j - tchen,  and storage area.  The four t .h  f loor  was rented

by Malchow & Co. ,  which inc luded space for  a  k i t .chen,  bathroom and

storage.  The f i f th  f l -oor  was rented to  the November Group,  a lso

providing a bathroom and storage area. The basement was not

rented.  fn  the rear  of  the bui ld ing,  there are 12 park ing spaces

ava i l ab le  to  the  tenan ts .

The subj  ect  proper t .y  conta ins one

w i th  a  capac i t y  o f  on l y  500  pounds .  A l l

by water radiator systems and are cooled

un i t s .

s ta i rwe l - l -  and an  e leva tor

o f  t h e  o f f i c e s  a r e  h e a t e d

by window air  condit ioning

4 .  Fo r  Lax  yea r  1992 ,  t he  D i s t r i c t ' s  p roposed  assessmen t  f o r
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bo th  l o t s  was  $5 ,350 ,000 .  Pe t i t i one r  t ime l y  f i l ed  a  comp la in t  w i t h

the Board of  Equal izat ion and Review (here inaf ter  "BER" )  Af ter  a

hear ing ,  t he  BER reduced  the  assessmen t ,  t o  $4 ,850 ,900 .  Lo t  800  was

reduced  to  a  va lue  o f  $2 ,005 ,900  and  l o t .801  was  reduced  to  a  va lue

o f  $2 ,  855 ,  000  .

5 .  Pe t i t i one r  t ime ly  pa id  the  rea l  es ta te  taxes  and  t ime ly

fi led the petit ion for a reduct. ion of t .he assessment. and refund of

excess  Laxes  pa id  fo r  t ax  yea r  1992 .  Pe t i t i one r  asse r ted  tha t  t he

fair market val-ue of the property for tax year l-992 was no more

than  $3 ,350 ,000 .

6  .  Fo r  t . ax  yea r  1993 ,  t he  D is t r i c t . ' s  p roposed  assessmen t  was

$5 ,  100 ,  000  i nc l - ud ing  t . he  va lue  o f  l o t  800  a t  $2 ,700 ,  000  and  t he

vaLue  o f  l o t  801  a t  $3 ,000 ,000 .  Pe t i t i one r  t ime l y  f i l ed  a

compla int  wi th  the BER. Af ter  a  hear ing,  the BER sust .a ined the

assessmen t .

7 .  Pe t i t i one r  pa id  the  rea l  es ta te  taxes  and  t ime ly  f i l ed  the

pet . i t ion for  a  reduct . ion of  the assessment  and refund of  excess

taxes  pa id  fo r  t ax  yea r  1993 .  Pe t i t i one r  asse r ted  tha t  t he  fa i r

market value of the property for tax year 1993 was no more than

$3 ,350 ,  000 .

B .  The  tax  assesso r  f o r  bo th  tax  yea r  1992  and  tax  yea r  1993

was  George  To I1 .  Mr .  To I l  i s  a  commerc ia l  assesso r  w i th  the

Depar tment  of  F inance and Revenue of  the Dis t r ic t  o f  Columbia.

9 .  Mr .  To l l -  was  ca l - I ed  as  a  w i tness  by  the  Pe t i t i one r .  Fo r

tax  yea rs  L992  and  1993 ,  Mr .  To I I  c l a imed  tha t  he  used  the  mass

appra isa l -  technique which encompasses aI l  three approaches to
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val-ue: t.he income approach, the comparable sal-es approach and 1he

cosL approach.

l -0 .  The  assesso r  t es t . i f i ed  tha t ,  a f t e r  cons ide ra t i on  o f  a l l

three approaches,  he re jected both the cost  and income approaches.

Mr.  To11 t .est i f ied that  the cost  approach was not  appl icable as

these  a re  o1der ,  es tab l i shed  bu i l d ings .  Based  on  h i s  a l l ega t i on

that  the proper ty  is  not  developed to i ts  h ighest  and best  use,  Mr.

To11 test i f ied that  t .he income approach was not  appl icable e i ther .

He c la imed that  he u l t imate ly  appl ied the comparable sa les (or

market .  data)  approach t .o  va lue in  assessing the proper ty .

11 .  I n  h i s  t r i a l  t es t imony ,  Mr .  To11  admi t ted  tha t  t he

app l i cab le  regu la t i on ,  9  DCMR S  307 .1 ,  s ta tes  tha t  assesso rs  a re

required t.o t.ake into account the income earning potential of an

income producing property. Mr. Toll- test. i f ied that he reviewed the

income and expense f igures as reporced by Pet i t ioner  to  the

Dist r ic t .  and determined the repor ted net  operat ing income.

Never thel -ess,  he gave th is  in format ion no weight  and he made no

calcu lat ions to  test  t .he income approach.

L2 .  For  both tax years,  Mr.  Tol -1 test i f  ied t .hat  he was

pr imar i l y  conce rned  w i th  equa l i za t i on ,  i . e .  f i x i ng  a  Lax  va lua t i on

t .hat  was c lose t .o  the va lue of  o ther  bu i ld ings in  the same area.

Thus,  he test . i f ied t .hat  he determined the assessed value in  the

context  o f  o t .her  assessments in  h is  area,  a lJ-egedly  to  insure that

the land and bui ld ing components were equi tab ly  assessed.  He

appeared not  to  have at tempted t .o  ca lcu lat .e  the " fa i r  market  va luer l

o f  the subject  proper ty  pr ior  t .o  h is  at t .empts at  equal izat ion.  The
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steps t .aken by the assessor  in  formulat ing h is  va luat ions are

somewhat confusing but. are summarized herein as fol lows.

13.  As the f i rs t  s tep in  per forming what  he termed the

comparable sa les approach,  Mr.  To11 c la imed that  there are s ix

recognj -zed met .hods of  assess ing land.  He noted that  the best

method is  the sa les compar ison approach us ing land sa les.  Mr.  To11

did not  use th is  method.  Tnstead,  he used the ext . ract ion method in

which he subtracted what he believed to be the value of t .he

bui ld ings f rom the overa l l  sa les pr ices in  order  to  deduce the l -and

values.  He added that  he had done th is  to  obta in an "equal ized

Iand  pa t te rn " .

He was asked to ident i fy  the prec ise bui ld ings and sa l -es

pr ices that  he used.  He was only  able to  say that  he had a l - is t .  o f

sa les that  he prepared af ter  he made h is  assessmenLs,  for  purposes

of  making a presentat . ion t .o  the Board of  Equal izat ion and Revj -ew.

However ,  he admi t ted that  he had kept  no contemporaneous records of

what  he had used whi l -e  per forming the assessment .s  themsel-ves.  He

produced no comparable sales data and coul-d not remember any.

L4.  In  order  to  der ive the bui ld ing va lues t .hat  were t .o  be

subtracted f rom t .he sa les pr ices of  improved parcels ,  Mr.  To11

test i f ied t .hat .  he used cost  in format ion f rom Marshal l  & Swi f t .

Marsha l l  &  Swi f  t  i s  a  we l l -  known pub l ica t . ion  o f  the  cos ts  to

cons t ruc t  new bu i ld ings .  To11 sa id  tha t  he  deprec ia ted  the

bu i ld ing  f igures  accord ing  to  the  Marsha l l  &  Swi f t  tab les .  Mr .

To11 tes t i f ied  tha t  he  d id  no t  remember  how he deprec ia ted  the

sub jec t  fo r  i t s  d9€,  a l r ros t  90  years  o ld .  To11 acknowledged tha t
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the economic Life of real property does not approach that length of

t ime.  He a l -so test . i f  ied that  he d id not  put  any of  these

compl icated ca l -cu lat ions on paper .  Thus,  h is  work could not  be

rev iewed or  checked.

l -5 .  Mr.  To11 arr ived at  the same land va luat . ions for  tax vear

l -993  and  fo r  t ax  yea r  1992 .

16.  Af t .er  determin ing the l -and assessmenLs,  Mr.  To11 c l -a imed

to have used t.he comparable sales approach to determine the

bui l -d ing va lues.  When asked which sa les he used,  he test i f ied that

he looked at  t .he same sales t .hat  he used to der ive the land va l -ues.

He was unable to  reca11 or  reconstruct  what  those proper t ies were.

He admit ted that  he made no notes at  the t ime he made h is

assessmen ts .

Mr.  ToI l  test . i f ied that .  he subtracted a land va lue f rom each

sale in  order  to  det .ermine a bui ld ing va l -ue.  From the bui ld ing

f igures,  he der ived a rate per  square foot  o f  gross bui ld ing area.

Fo r  t . ax  yea r  1993 ,  Mr .  To11  app r ied  931 .50  pe r  squa re  foo t  o f  g , ross

bui ld ing area t .o  determine the improvement  va lue of  lo t  800.  He

used  $32 .00  pe r  squa re  foo t .  o f  g ross  bu i rd ing  a rea  fo r  l o t  BO1.

rn  th i s  exe rc i se ,  Mr .  To l l  d id  no t  i n  f ac t  pe r fo rm a

comparable sal-es approach, nor did he perf orm any approach t.o

valuat ion that .  is  accept .ed and used in  the appra isaf  industry .

Af ter  determin ing land va l -ues f rom the sa les,  h is  conclus ions for

the bui ld ing va lues were predetermined.

1 -7 .  A f te r  de te rm in ing  the  bu i l d ing  va lues ,  Mr .  To11  added  the

l -and va lues to  arr ive at  h is  to ta l  assessments for  the two lo ts  for
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Mr.  To11 never  appl ied a t rue comparable sa les

approach, which invorves the comparison of the subjecc propert.y to

the sa les of  improved comparables,  wi th  adjustments to  t .hose sa les

pr ices.  rnstead,  he concocted h is  own method to determine land and

building values separately and he then added the two components

toge the r .

l -8 .  on ly  the Pet . i t ioner  of fered exper t  test imony.  Mr.  , roseph

L .  Donne l ] y ,  , J r .  ,  M .A .  r .  t es t i f  i ed  f o r  t he  pe t i t i one r .  The  cou r t

accepted Mr.  Donnel ly  as an exper t  wi tness.

1"9 -  Mr-  Donnel Iy  appra ised the proper t ies for  the pet i t ioner

as of  ,January 23 ,  1991-  for  estate purposes.  The two valuat ion

da tes  fo r  t ax  yea r  i - 992  and  1993  a re  January  l ,  1991  and ,January  ! ,

7992 .  Mr .  Donne l l y  t es t i f i ed  tha t ,  i n  h i s  expe r t  op in ion ,  t he

market  va lue on January L,  1991 was t .he same as of  January 23,

1991 .  He  a l so  tes t i f  i ed  tha t  t . he  marke t  va l -ue  on  January  1  ,  r9g2

was no more than h is  va l -ue as of  ,January 23,  1991.

20 .  Mr -  Donne l l y  va lued  the  two  p rooe r t i es  i n  two  wr i t t en

appra isa l  repor t .s  which were admi t ted in to ev idence.  His  to ta l

va lue  fo r  t he  two  pa rce l s  t oge the r  was  g3 ,350 ,000  i nc lud ing  Io t  gOO

a t  $1 ,150 ,000  and  l o t  801  a t  $2 ,200 ,000 .  He  va lued  t he  comb ined

land  a t  $1 ,550 ,000 ,  i nc l ud ing  roL  800  a t  9550 ,000  and  l o t  801  a t

$1 ,  000 ,  000  .

21 ' .  Mr .  Donne l l y  t es t i f i ed  tha t  he  f i r s t  va rued  the

proper t i -es as i f  vacant  (un improved) .  He used the comparable sa les

or  market  dat .a  approach as the best  method to est imate the va lue of

the  sub jec t  s i t . es .  Th i s  app roach  en ta i r s  compar ing ,  we igh ing ,  and
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re lat ing sa l -es of  s imi lar  vacant  s i tes to  the l -and being appra ised.

Mr.  Donnel ly  examined Lhree sa les which he adjusted for  locat . ion,

zoning,  and use.  Af ter  these adjustments,  he arr ived at  a  land

va lue  o f  $550 ,000  f o r  l o t  800  and  $ f , 000 ,000  f o r  l o t  801 - ,

22.  In  ar r j -v ing at  market  va1ue,  ds improved,  for  both lo ts

800 and 801,  Mr.  Donnel ly  considered the three t rad i t ional

approaches to  va lue:  cost ,  comparable safes and capi ta l izat ion of

income. He reject,ed the cost approach and considered only the

comparable sa les and capi ta l izat ion of  income approach.

23.  Mr.  Donnel ly  f i rs t  considered the market .  data (or

comparable sa les)  approach.  Market  data is  good ev idence of  va lue

when enough sal -es of  comparable proper t ies are avai l -ab le.  This

approach implies that a prudenl person wiII not pay more to buy a

proper ty  than i t .  w i l l  cost  to  buy a comparable subst i tu te proper ty .

The pr ice a typ ica l  purchaser  pays is  usual ly  the resul t  o f  an

extensive shopping process in  which avai lab le subst i tu tes are

compared.  Mr.  Donnel - Iy  test i f ied t .hat  va l -uat ion by the comparable

sales approach involves the d i rect  compar isons of  the proper ty

being appra ised to  s i -mi lar  (or  comparable)  proper t ies that  have

sol -d in  the same or  in  a s imi lar  market .  Each sa le is  carefu l ly

ver i f ied and ana1yzed,  and then adjusted for  impor tant .  d i f ferences

w i t h  t he  sub jec t .

24 .  Pe t i t . i one r ' s  expe r t  t es t . i f  i ed  tha t  t he re  was  enough

comparable sa les data avai lab le to  per form a comparable sa les

analys is .  Mr.  Donnel - ly  recorded the data,  analyzed i t  and adjusted

i t .  He  a l so  examined  p rope r t . i es  tha t  were  l i s ted  fo r  sa l -e  as  o f
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t.he date of appraisal- t .o determine trends in t.he market. His data

was d iscussed in  deta i l  in  h is  two repor ts  and was avai lab le for

analys is  by the Respondent .  The same was not  t rue of  Mr.  Tol l 's

data.  Mr.  To11 reta ined no dat ,a  and made none avai lab le to  check.

As a resul t  o f  h is  comparable sa les method,  Mr.  Donnel ly  test i f ied

tha t  he  conc l -uded  tha t  t he -marke t  va lue  o f  1o t  800  was  $1 ,150 ,000

and  801  was  $2 ,200 ,000  f o r  a  t o ta l  o f  $3 ,350 ,000  e f f ec t i ve  f o r  bo th

va lua t i on  da tes  a t  i ssue .

25.  S ince th is  is  an income producing proper t .y ,  Mr.  Donnel ly

a lso analyzed market  va lue us ing the capi ta l izat ion of  income

approach.  Mr.  Donnel ly  s tab i l ized t .he net  operat ing income of  each

proper t .y ,  inc lud ing real  estate t ,axes as an expense.  His  net

income was developed by reference to  the h is tor ica l  income of  the

proper t ies as wel l  as comparable leases in  the area.  He test i f ied

t .hat .  he capi ta l ized the net  operat . ing income at  gZ (wi thout  adding

t .he  tax  ra te )  t o  ge t  t he  fo l l ow ing  i nd i ca ted  va lues :  $820 ,000  fo r

l o t  800  and  $2 ,060 ,000  f o r  l o t  801 .  H i s  t o ta l ,  ds  de te rm ined  bv

t .he  i ncome cap i ta l i za t . i on  app roach ,  was  $2  ,880 ,  000  .

26 .  Mr .  Donne l I y  deve loped  h i s  cap i ta l i za t i on  ra te  us ing  the

mortgage equity band of investment technique. The band of

investment  method is  a t rad i t ional  manner  of  determin ing

cap i ta l i za t i on .  Under  th i s  t . echn ique ,  t he  app ra i se r  deve lops

weighted components of t .he mortgage and equity to develop the

ove ra l l  r a te .  Mr .  Donne l l y  used  fac to rs  based  upon  a '75% mor tgage

a t  10?  i n te res t .  f o r  30  yea rs  and  a  5?  equ i t . y  d i v idend  ra te .  I n  Mr .

Donne l l y ' s  me thod ,  t he  tax  ra te  was  no t  added  to  the  cap i ta l i za t i on
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rate,  but  the taxes were deducted as an expense.

27.  In  reconci l ing h is  two va lues f rom the comparable sa les

approach and the income approach,  Mr.  Donnel ly  test i f ied that  the

market data approach was preferred to the capital izat. ion of income

approach in  t .h is  instance.  He test i f ied that  o ther  s imi lar

propert. ies on the market were compet. ing for potential investment

dol lars .  Mr.  Donnel - Iy  concluded that  the market  va lue was a to ta l

o f  $3 ,350 ,000  f o r  bo th  l o t s  t oge the r .

28.  On cross examinat ion by counsel -  for  Respondent ,  Mr.

Donnel Iy  expla ined that  whi le  the subject  bu i ld ings were not

deve loped  t . o  the i r  f u l l -  a l l owab le  f l oo r  a rea  ra t i o  (FAR)  o f  4 .0 ,

th i s  d id  no t  a f fec t  h i s  conc lus ions  as  to  the  fa i r  marke t  va lue  o f

the proper ty .  He c i ted severa l  reasons.

F i rs t ,  he noted that  t .he major i t .y  o f  the other  proper t ies

along Connect icut  Avenue in  the neighbor ing b locks were a lso not

deve loped  to  the  l ega l l y  a l l owab le  FAR.  Th is ,  i - n  t he  Cour t ' s  v iew ,

ind icates t .he lack of  any h is tor ica l  pressure to  do so by market

forces.  In  ot .her  words,  oo proper ty  owner  in  the immediate s t r ip

area of  the subject .  proper ty  has concluded that  the par t icu lar

properLy woul-d be more valuable, in the long run/ by developing

every avai lab le square foot  for  renta l  purposes (as opposed to

sav ing  room fo r  pa rk ing  o r  o the r  app rop r ia te  uses ) . t

Second,  ML.  Donnel ly  s t ressed that  i t  was probably  not

f inancia l ly  feas ib l -e  t .o  develop these s i tes to  the i r  a1 l -owabl -e FAR.

lDur ing cross-examinat ion,  th is  wi tness and
counsel  c lashed over  the manner  in  which the wi tness
T IFAR.  r r  Th i s  was  a  seman t i ca l  i ssue ,  i n  t he  Cour t ' s

respondenL'  s
used the term
v iew .
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Such renovation for the subject propert.y necessari ly would involve

adding more rentabl-e space, though not necessari ly by building

upward. This would l ikely result in el iminating the parking epacee

behind the buildings.2 Since parking is obviously at a premium in

the Dupont  Ci rc le  area,  the l imi ta t ion or  ob l i terat ion of  the

park ing spaces would be a det . r iment  to  the va lue of  th is  proper ty .3

This  v iewpoint  makes good sense.  No other  exper t  wi tness was ca l led

to the s tand by the Dis t r ic t  t .o  re fute the log ic  of  what  Donnel ly

pointed out .  wi th  regard to  the park ing space issue.

III .  CONCLUSIONS OF LAW

In a t r ia l -  de novo of  a  tax assessment  appeal ,  the Pet . i t ioner

bears Lhe burden of  prov ing that  the assessment  in  quest . ion r r is

incorrect  or  i l legal ,  not  mere ly  that .  a l ternat ive methods ex is t

g i v ing  a  d i f  f e ren t  resu l t .  "  Sa feway  SLores .  I nc .  v .  D i s t . r i c t  o f

Co lumb ia ,  525  A .2d  2O '7 ,  2 ] -L  (D .C .  t 987 )  .  The  D is t r i c t  o f  Co l -umb ia

Court  o f  Appeals  has emphasized t .hat  th is  burden can be d ischarged

successfu l ly  whenever  a pet i t ioner  proves that ,  the assessment  is

f t f  l awed t t  .  B r i ske r  v .  D i s t r i c t .  o f  Co l -umb ia ,  510  A .2d  1037 ,  l - 039

(D .C .  1 -986 )  .  The  Cour t , ' s  ob l i ga t i on  i s  t o  we igh  the  ev idence  as  a

whole t .o  determine whether  there are anv f laws in  the assessment .

2I ,og ica11y,  th is  would occur  i f  the bui ld-out .  swal l -ows t .he
park ing spaces themselves or  i f  they are sacr i f iced for  the purpose
of  creaLing an entrance to  some type of  underground park ing.  I t  is
rather  d i f f icu l t ,  however ,  Lo envis ion an underground garage being
bui l t  under  such a smal- l -  proper ty  in  such a t . ight ly  occupied b1ock.

3I ronica l Iy ,  Mr.  Tol I  acknowledged that .  none of  the other
proper t ies on th is  commerc ia l  s t r ip  have as much park ing as the
sub jec t  p rope r t y .
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and whether such f laws impact

proper ty .

the  fa i r  marke t  va lue  o f  the

This Court, concludes as a maLter of law t.hat there are at

l -east  t .wo major  f l -aws in  the assessments for  both tax years and

that each one (as wel-l- as both in tandem) has compromised the

correct .ness of  the assessments.  The only  credib le  and re l iab le

evidence as to fair market value was presented t.hrough the expert

test imony of  Mr.  Donne11y.  The Dis t r ic t  o f fered no exper t

test imony whatsoever  to  rebut  t .he log ic  of  h is  fundamenta l  op in ions

as t .o  va lue.  Whi le  Government  counsel  d id  cross-examine the

exper t ,  the test imony on cross-examinat . ion d id not  y ie ld  a so l id

bas i s  fo r  re jec t i ng  the  expe r t ' s  op in ion .n  The  Cour t ' s  ana lys i s

fo l l ows  he re in .

The f i rs t  major  f law in  the assessments is  the mistaken manner

in  which the assessor  executed the sa les compar ison approach to

va lua t i on .  I n  sho r t ,  t he  assesso r  haphazard l y  b lended  t . oge the r

cer ta in  features of  the cost  approach and the comparable sa les

approach -  and he d id so in  a way thaL produced an arb i t rar i ly  h igh

assessmen t .

As a pract ica l -  maLter ,  Mr.  Tol - I  set  out  to  prove a va lue t .hat

was  v i r t ua l l y  p re -se lec ted ,  ra the r  t han  de r i v ing  an  app ra i sa l  as  a

f resh  ca l cu la t i on  f rom sa les  da ta  o f  comparab le  p rope r t j - es .  I t  i s

fa i r  to  say that .  h is  in i t ia l  goal  was to  f ind a way to  make the

assessmen t  f o r  t he  sub jec t  p rope r t y  f i t .  as  c lose l y  as  poss ib le  to

" I t  w a s  n o t  n e c e s s a r y
c r f  : n r r  n F  l r o r  o v n o r f  f  n r  , a

fo r  the  Cour t  to  resor t  to  appo in tment
s e c o n d  o p i n i o n .
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the tax va l -uat ions of  o t .her  bu i ld ings t .hat  he considered to  be

comparable.  A11 of  h is  subsequent  act ions were designed to prove

the val-ue that he already had in mind.

The second major  f law in  the assessment .s  was To11,  s  conclus ion

t.hat. the propert.y must be assessed as i f  i t  was fu1Iy developed to

i ts  lega} ly  a] lowable FAR. In  other  words,  he constructed h is

assessment  in  such a way as to  penal ize the taxpayer  for  not

e l iminat ing prec ious park ing space in  favor  of  arb i t rar i ly  bu i ld ing

out every square foot of space that. might be converted to rentable

area.  The assessor 's  po int  o f  v iew was arb i t rary  and d id not

conform to the real i ty  o f  whether  such a development  dec is ion

ac tua l l y  makes  sense  i n  te rms  o f  max im iz ing  the  p ro f i t ab i l i t y  o f

th i s  p rope r t y  so  as  to  j us t i f y  a  hypo the t i ca l  sa les  p r i ce  a t  t he

assessed  va l -ue .

on th i -s  po int ,  the exper t .  test imony of  Mr.  Donner ly  is

espec ia l l y  impress i ve  to  the  Cour t .  W i thou t  ques t i on ,  Donne l l y  has

iso lated the fact .  t .hat  t .he e l iminat ion of  park ing space at  th is

par t icu lar  proper t .y  would,  in  the vernacular ,  create more of  a

p rob lem than  i t  i s  wor th .  Donne l l y ' s  obse rva t i on  takes  i n to

account .  the unique c i rcumstances of  th is  proper t .y :  (1)  that  i t  is

par t  o f  a  s t . r ip  of  smal l  commerc ia l  bu i ld ings that .  house shops and

se rv i ce -o r i en ted  bus inesses ;  Q)  tha t  i t  f r on ts  on  Connec t i cu t

Avenue,  wi th  one lane t .hat  ev ident ly  would not  accommodate a l l  day

park ing for  employees of  the tenant  bus inesses;  and (3)  that  the

park ing spaces that .  do belong to  th is  properry  are convenient ly

p o s i t i o n e d  a t  t h e  r e a r  o f  f  h c  n r n n e r t r r  i t s e l f  .
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The regulations that. cover the assessmenL of commercial real-

est .a te do indeed command the assessor  to  consider  a I is t  o f

fact .ors ,  j -nc lud ing but  not  l imi ted to  the "h ighest  and best  use to

wh ich  t . he  p rope r t y  can  be  pu t .  . '  9  DCMR S  307 .1 (g )  .  As  Mr .

Donnelly emphasized in his writ t .en appraisal report corresponding

to tax year  1-992,  the h ighest  and best  use must  be "probabls ' t

ra t .her  than conjectura l  or  speculat ive.  Moreover ,  there must  be a

"prof i tab le demand for  such use and i t  must  reLurn to  the land the

highest  net  re lurn for  the longest  per iod of  t ime.  "s

In the context  o f  a  de novo t . r ia I ,  th is  Cour t .  concludes that

i t  is  not .  probable t .hat  the e l iminat ion of  park ing spaces for  th is

proper ty  would actual ly  produce the h ighest  net  re turn to  the

investor  for  the longest  per i -od of  t ime.  Highest  net  re turn,  in

the assessor 's  mind,  must  have meant  some net  re turn that .  is

great .er  than the present  reLurn on the owner 's  investment . .  He gfave

no thought to weighing t.he pros and cons of gaining more immediat.e

renta l  income f rom newly developed space at  t .he expense of  making

the proper ty  i tse l f  less convenj -ent  on a permanent  bas is  for  both

tenants and the i r  fu ture customers or  c l ients .

Having det .ermined that  the or ig ina l -  assessment  was " f Iawed,  "

the Cour t  a lso turns t .o  quest . ions of  credib i l i ty .  Mr.  Donnel - Iy  is

a  c red ib l e  w i t ness ;  t he  assesso r  i s  no t . 5

ssee Appra isa l  Repor t  o f  January  23 ,  L991 a t  page 32 ,  found in
t h e  t r i a l -  r e c o r d  a s  p e t i t i o n e r ' s  e x h i b i t  1 .

6A c red ib i l i t y  p rob lem is  cer ta in ly  a  separa te  r r f law"  in  the
assessment .  The two major  f laws tha t  were  ident i f ied  as  such by
the  Cour t  a re  charac ter ized  as  f laws under  an  assumpt ion  tha t  the
assessor  ac tua l - l -y  d id  what  he  c f  a ims to  have done.
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I t  i s  susp ic ious  tha t  t he  assesso r ,  who  i s  asse r ted l y  a

longt ime profess ional  in  th is  job,  has no contemporaneous notes or

other documentation of what he did during the performance of this

assessmen t  .  ?

For  the fo l lowing reasons,  th is  Cour t  does not  be l ieve h is

story  that  he ser ious ly  considered each of  t .he three s tandard

approaches to  va lue.

Wi th regard to  the comparable sa les approach,  Tol l -  be latedly

c la imed that  he coul -d reconstruct  what  he d id,  by referr ing to  a

l is t .  o f  comparable proper t ies that  he a l leged1y analyzed as par t  o f

h is  presentat ion to  the Board of  Equal lzaLj -on and Review.  However ,

t .h is  is  la t ter -day in format ion that  is  not  t .he same th ing as having

not .es t .hat  are contemporaneous wi th  the or ig ina l  assessmenL i t .se l f  .

Essent j -a l ly ,  the assessor  has no usefu l  paper  t ra i l "  o f  what .  he was

do ing .

The assessor  was ent i re ly  too vague about  exact ly  how he

per fo rmed  ca l cu la t i ons .  The  Cour t  i s  l e f t  w i th  t . he  d i s t i nc t

impress ion that .  the assessor  was capr ic ious in  t ry ing to  f ix  a

val -ue for  th is  proper ty .

As to  the cost  approach,  Tol l -  test i f ied in  h is  own words that

he r r ran some numbersrr  as par t  o f  a l legedly  test ing t .he cosL

approach.  However ,  he cannot .  ar t icu late what  compr ised th is

p rocess  o f  " runn ing  numbers . "  Fu r the r ,  s i nce  the  assesso r  h imse l f

admi t ted that  i t .  is  d i f f icu l - t  to  f igure ouL how t .o  deprec iate th is

? rn  th i s  Cour t '
rea l  proper ty  tax
worksheeLs and can

s exper i -ence f rom other  t r ia ls ,
assesso rs  do  ma in ta in  the i r

readi lv  produce them for  t r ia l

most  commerc ia l
o1d no tes  and
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90 year-o ld bui ld ing,  i t  is  not  credibLe that  he " ran"  any numbers

in any meaningfu l  exerc ise.

As to  the income approach,  To11 had noth ing usefu l  to  say.  He

t .est i f ied that  (1)  he cannot  recal l  the mathemat ica l -  s teps that  he

*Eook to  determine the net  operat ing income i  Q)  he cannot  recaI I

any capi ta l izat , ion rate that  he would have used to apply  to  the

NOI;  (3)  he "sLopped bother ing"  wi th  the income approach as soon as

he det .ermined that  square footage of  the proper ty ,  s  as soon as he

vis i ted the bui ld ing in  t .he f ie ld ,  and as soon as he concluded that

it .  was not developed to what he t,hought was its "highest and best

use"  .  e  This  Cour t .  does not  credi t  h is  c la im that  he actual Iy ,

ser ious ly  considered th is  approach to  va lue.

There  i s  such  a  subs tan t i a l  c red ib i l i t y  p rob lem w i th  th i s

wi tness that  the Cour t .  does not  be l ieve that  he d id most  of  the

t .h ings that .  he c la ims to have done.

Pet i t ioner  prov i -ded very bel - ievabl -e ev idence as to  the va lue

o f  t . he  sub jec t  p rope r t y  f o r  Lax  yea rs  L992  and  1993 .  Upon  rev iew

of  t .he test imony and documentat . ion present .ed at .  t r ia l ,  the Cour t

concl -udes that  Lhe analys is  was proper ly  per formed by Pet i t ioner 's

exper t ,  thereby producing a so l - id  and re l iab l -e est imate of  market

t T o l l  i m p l i e d  t h a t  t h e  s m a l l  s i z e  o f  t h e  b u i l d i n g  c a u s e d  h i m
t o  r e j e c t  t h e  u s e  o f  t h e  i n c o m e  a p p r o a c h ;  b u t  h e  n e v e r  a c t u a l l y
s a i d  t h i s .

eTh is  was a  re fe rence to  the  issue o f  park ing  spaces  versus
add i t iona l  deve lopment  o f  the  rear  por t ion  o f  the  proper ty .  The
re ference t .o  h ighes t  and bes t  use  does  no t  appear  to  be  a  fo rmal
component  o f  the  income approach i t se l f .  Rather ,  i t  i s  an  overa l l
f a c t o r  t h a t  t h e  a s s e s s o r  s h o u l d  c o n s i d e r ,  w i t h o u t  r e q a r d  t o  w h i c h
f o r m a l  a p p r o a c h  t o  v a l u e  i s  s e l e c t e d .
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val -ue.

rn  assess ing  Lh i s  p rope r t y  f o r  t ax  yea rs  rg92  and  1993 ,  t he

D is t r i c t ' s  assesso r  c la imed  tha t  he  va lued  the  p rope r t i es  us ing  the

comparable sal-es approach. However, the method he in fact. used was

not  the comparabre sa l -es approach at  a l l .  rnstead,  he mixed the

cost  approach and the sa l -es approach together  to  arr ive at  h is  land

assessment .s  and bui ld ing assessments.

Th is  cou r t  f i nds  tha t  t he  assesso r ,  i n  f a i l i ng  p rope r l y  t o

f ind market  va l -ues by the comparable sa l_es approach,  d id  noL

est imate market  va lue as is  requi red by the Dis t r ic t  o f  Columbia

Code .

rn assessing real  proper ty ,  Lhe va l_ue of  the rand and

J -mprovemen ts  mus t  be  i den t i f i ed  separa te l y .  47  D .c .  code  s  g21 (a )

(1990  Rep1 .  )  .

The  cou rL  adop ts  9550 ,000  as  the  va lue  fo r  ] o t  goo  and

$1 ,000 ,000  as  t he  va1ue  f o r  r o t  801  f o r  t ax  yea rs  Lg92  and  1993 .

Th is  Cour t  a l - so  adopLs  Mr .  Donne l - f y ' s  t o ta l  improved  va lues  o f

$1 ,150 ,000  f o r  l - o t  800  and  $2 ,200 ,000  f o r  l o t  g01  o r  a  t o t . a l _  o f

$3 ,350 ,000 .

the

The remain ing por t ion of  the to ta l  assessment  is  a l locat .ed to

bu i l d ing  i n  each  tax  yea r .

upon the f ind ings of  fact  and.  conclus ions of  law made here in,

upon the ev i -dence adduced at  Lr ia l - ,  i t  is  by the Cour t  th is
(-L

day of
t  L J J J  t

and

&

ORDERED, ADifUDGED and DECREED as fol lows:
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1.  That  the correct  assessment  for  the subject  proper t .y  for

tax  yea r  L992  i s  as  fo l l ows :

L o t  8 0 0  L o t  8 0 1

L a n d  5 5 0 ,  0 0 0  1 ,  O 0 O ,  O O O

f m p r o v e m e n t s  5 5 0 , 0 0 0  L , 2 0 0 , 0 0 0

T o t a f  1 , 1 5 0 , 0 0 0  2 , 2 O O , O O O

The correct  assessment  for  the subject  proper ty  for  tax year  L993

i s  as  f o l l ows :

L o t  8 0 0  L o t  8 0 1

L a n d  5 5 0 ,  0 0 0  * O O

I m p r o v e m e n t . s  6 0 0 , 0 0 0  L , 2 0 0 , 0 0 0

T o t a ]  1 ,  1 5 0 ,  O O  O  2  , 2 0 0 ,  0 0 0

2.  That .  the assessment  record card for  the proper ty

mainta ined by t .he Dis t r ic t  sha] l  be adjusted to  ref l -ect  the va lue

determined bv th is  Order .

3 '  That  Respondent  sha1 l -  re f  und to  Pet  i t ioner  any  excess

t . a x e s  c o l l e c t e d  f o r  t a x  y e a r s  1 9 9 2  a n d  r 9 9 3  r e s u l t i n g  f r o m

assessments  tha t  a re  in  excess  o f  the  va lues  de termined by  t .h is

O r d e r .
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4 .  Tha t  en t r y  o f  dec i s ion

submiss ion of  a  proposed Order  under

the Super ior  Cour t .  Tax Ru1es.

cc :  G i l - be r t  Hahn ,  J t . ,  Esq .
Tan ja  H .  Cas t ro ,  Ese .
Amram and  Hahn ,  P .C .
815  Connec t i cu t  Avenue ,  N .W. ,  #601
Wash ing ton ,  D .C .  20005

J o s e p h  F .  F e r g u s o n ,  J r . ,  E s q
A s s i s t a n t  C o r p o r a t i o n  C o u n s e f ,  D . c .
4 4 1 -  4 t h  S t r e e t ,  N .  W .  ,  6 N 7 5
W a s h i n g t o n ,  D . C .  2 0 0 0 1

s h a l l  b e  w i t h h e l d  p e n d i n g

the  prov is ions  o f  Ru l -e  15  o f


