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OPINION AND ORDER

This mat ter  came before the Cour t  for  t r ia l  on Apr i l  5 ,1993.

Petit ioners, the fee simple owners of real property located at l-3Ol-

E Street ,  N.W.,  Lot  845 in  Sguare 254 (here inaf ter  the r rsubject

propertyrr) challenged the real property tax assessed against the

subject property for tax years 1990 and 1991 pursuant to D.C. Code

S  47 -820  (1e81  ed . ) .

Tax Year 199O

Respondent, the Distr ict of colunbj.a, valued the subject

property for tax assessment purposes for tax year lggo at

$49 ,44 I . 000  cons i s t i ng  o f  $30 ,151 ,000  f o r  f and  and  g19 ,2gO,OOO fo r

improvements. Petit ioners appealed to the Board of Equalization

and  Rev iew ,  wh ich  reduced  the  assessmen t  f rom $49 ,44 I ,OOO to

$39 ,256 ,531 .  Pe t i t i one rs  t i r ne ry  pa id  the  tax  o f  9796 ,go ' t  - 58  and

t ine ly  f i led th is  appeal .

Tax Year 1991

Respondent, the Distr ict of columbia, valued the subject

property for tax assessment purposes for tax year 1gg1 at

$52 ,013 ,000  cons i s t i ng  o f  $30 ,151 ,000  f o r  l and  and  g21  t 862 ,000  f o r



i-mprovements. Petitioners appealed to the Board of Equalization

and Review which reduced the assessment  f rom $52ro13rooo to

$45 ,724 '223 .  Pe t i t i one rs  t ime ly  pa id  the  tax  o f  9983  ,O7O.7g  and

t ine ly  f i led th is  appeal .

The Court exercised jurisdiction over this appeal pursuant to

D-c -  code  ss  47 -825  and  47 -33c -3  (1981  ed .  ) .  Based  upon  the

evidence presented at tr ial and stipulations of the part ies, the

Court nakes the fol lowing f indings of fact and. conclusions of 1aw.

FTNDINGS OF FACT

1- The subject  proper ty  is  located at  l -301 E st reet ,  N.w. ,

Lot  835,  Square 254 in  the Dis t r ic t  o f  Columbia ( "subject

propertyrr ) .

2 .  Pet i t ioner  13O1 Associates,  Vector  Quadrangle I I ,  Genera l

Partner, is a l inited partnership organized and exist ing under the

laws of the Dj-strj-ct of Columbia (hereinafter referred to as

' lPetit ioner) 
". The pri-nci-pal of f  ice of petit ioner j-s 1oo1 c

s t ree t ,  N .w . ,  su i t e  7oo  wes t ,  wash ing ton ,  D .c .  2ooo1 .  pe t i t j _one r

is the ohrner of the subject property, Lot 835 in Square 254 in the

Distr ict of Columbia, improved by premises known as 1301 E Street,

N .  W.

3.  Pet i t ioners are obJ- igated to  pay a l l  rea l  estate taxes

assessed against the subject property.

4 - Respondent, Distr ict of col-umbia, is a urunicipal

corporation, created by the united states congress, section 1-101

of the Distr ict of Colurnbia Code.

5-  Lot  835 in  square 254 has a rand area of  27,4ro square



feet. fts improvements are a mixed-use cornmercial. structure of

twel-ve stories with two below qround levels containing office,

retai l ,  parkingr and storagre faci l i t ies with a net rentable area of

approximately 22o,ooo sguare feet of which approximately 2o5,5O7

square feet  is  o f f ice use,  L4,584 square feet  re ta i l  space ,  2626

square feet storagre space and 68,347 square feet parking space.

The subject sj-te is currently zoned DD/C-5 PAD and is developed to

a 9.2 FAR. The building has a najor tenant, the National League of

Cit ies, occupying approximately  52 of the off ice area with a 30-

year lease which expires January 2OLL, with a f ive-year renewal

opt ion.

6. The petitioners have asserted that the fair market value

as of January I,  1989 of the property for tax year 1990 is

$31 ,140 ,O00  and  as  o f  Janua ry  L ,1990  f o r  t ax  yea r  1991  i s

$31,O00rOOo. The exper t  appra iser  who test i f ied in  th is  case,  so

test i f ied.

7. The assessor for the Department Finance and Revenue of the

Distr ict of Columbia for tax years 1990 and 1991, used the mass

apprai-sa1 technique and ultimately applied the incone approach to

value in assessing the property and determining the estimated

market  va lue.

8.  Based on h is  op in ion current  market  ra tes,  the DFR's

assessor determined the potential net operating income of the

p rope r t y  t o  be  $4 ,860 ,065  f o r  1990  and  $4 ,42 I ,O82  f o r  1991 .  f n

contrast, the reported (actual) net operating income of the

p rope r t y  was  $3 ,515 ,569 ,  $3 r687  t 464 ,  and  $3  t 737 ,3L7  f o r  t he  yea rs



l -986, 1987 and 1988, respectively. The assessor gave these actual

figiures no weight in arriving at estinated market va1ue, instead he

used his own estimated income and subtracted his own estimated

expenses. He then used these fj-grrres for the subject property to

calculate the net operating income. This net operating income so

deternined was then divided by a capital ization rate of 9.83eo in

1990 and 8.52 in  L99L,  and thereby he ca lcu lated the fa i r  market

va lue of  the proper ty  to  be $49,44L,OOO for  tax year  1990 and

$52 ,  O13 ,OO fo r  t ax  yea r  1991 .

9. In addit ion, ttre DFR assessor testi f ied that he did not

give any weight to actual- incone, actual expenses, lease-up costs,

inprovement costs, rent concessions or vacancy and col- lection

losses .

10. The income on which DFR based its estimate of net

operating income requires unrealist ic assumptions. If  for example,

the property is purchased today, i t  would not be able to achieve

the income which DFR projects, because the new owner would not be

able i-mmediately to rent 1OOZ of the property at narket rents. The

new ouirrer would have to wai-t for current leases to expire and then

as the o1d leases expire sign new ones at market rents.

11 .  f n  t h i s  case ,  t he  ren t  f o r  452  o f  t he  o f f i ce  space  i s

f ixed, with increases for pass-through expenses and the l ike unti l ,

a t  least ,  2} t . t . .  The lease was for  sound business purposes and

ent i re ly  just i f ied for  a  major  l -ease,  wi th  a h igh ly  re l iab le and

dependable tenant ,  running to  the year  2011.  f t  is ,  therefore,

unreasonable to igmore the actual rent frorn this lease.



L2. The Court finds that these errors by the DFR assessor

resulted in erroneous esti-rnated market values which caused the

overassessment of the real property for the tax years in issue and,

it is necessary for the Court to determine the estimated market

value for the property and order any resulting reductions and

refunds.

The Court finds that the proper mettrod of obtaining net

operating income for this property for the tax years in issue is to

use actual income and actual operating expenses. The assessorrs

f igures are rejected.

13. The assessments now before the Court are:

Tax  yea r  1990 :  $39 ,256 ,531
Tax  yea r  1991 :  $45 ,724 .223

as reduced by the Board of Equalization and Review.

l-4- rn addit ion to DFR's assessor, Mr. Harry Horstman

testified as to estimated market value for the statutory dates.

Mr. Horstman arrived at the land value by considering comparable

sales and concluded that the respondent,s assessed land value was

correct for both years. The Court accepts the val-ue of the land to

be $30,150,000 as set  by the respondent 's  assessor ,  for  both Tax

years 1990 and 1991- .

15. rn calculati-ng the value of the improved property, Mr.

Horstman used the income approach and rejected both the market and

cost approach; concluding that the highest and best use of the

property was as developed.

16. Mr. Horstman calcul-ated the actual net operating incone

of the property. The building has been virtual ly 1-00? leased (the



vacancy rate for calendar l -989 was actual ly L.sZ)t  and has had

average rent of  $21.13 per square foot,  including pass-throughs

increases. The National Leagrue of Cit ies lease covering 452 of

rental  space does not expire unt i l  2011.

L7. After subtract ing est imated expenses, y[r .  Horstman

arrived at the net operating income of the subject property. He

determined the  ne t  opera t ing  income to  be  $3 ,519,O97 fo r  1990

a n d  $ 3  , 5 9 7 , 7 2 O  f o r  1 9 9 1 .

18. The Court concludes that the actual net operating j-ncone

for tax year 1990 shoul-d be the I9a7 calendar net operat ing income

of  $3 ,68 '1 ,464 and fo r  tax  year  L99: .  i t  shou ld  be  the  1988 ca lendar

n e t  o p e r a t i n g  i n c o m e  o f  $ 3 , 7 3 7 , 3 L 7 .

19. To arr ive at the overal l  capital izat ion rate of the

property,  Mr. Horstman examined market condit ions and economic

indicators as wel l  as other factors reLated to the property (e.9.

lease te rns ,  expense ra t ios ,  Ioca t ion) .  Mr .  Hors tman a lso

considered bank rates and bond yield rates. Due to the greater

r isk and non-l iquidi ty of real  estate investrnents, pet i t ioner 's

expert  determined that the higher rates of Corporate Baa and A

bonds provided the most relevant basis for r isk as compared to

o ther  bank  ra tes  and bond y ie lds .

oct .  Apr i l

an

and

the

1 9 8 9 1 9 8 9

O c t .

1 9 8 8

Apr i I

1 9 8 8

Corporate Bonds Baa

Corporate Bonds A

20.  Mr .  Hors tman

9 . 9 I  1 0 . 6 1

9 . 4 4  1 0 . 2 0

also cal-culated a

10 .41  10 .90

10 .01  ro . t - 7

range of  capi ta l izat ion



rates using the band of investnent technique, a traditional method

of capital izat ion often used wtren suff ic ient narket data is

available. Under the band of investnent technique, the appraiser

develops a weighted conponent of the mortgage and equity component

of 5Z to develop the overall rate. In applying the band of

investnent technique, Mr. Horstman considered tlpical loan to value

rat ios, debt service, equity dividend rates, and points paid in the

rnortgage process. Using this formula, Mr. Horstman determined

c a p i t a l i z a t i o n  r a t e s  o f  - 0 9 2 7  f o r  1 9 9 0  a n d  . 0 9 3 3  f o r  1 9 9 1 .

2I.  Considering al l  of  the above information and calculat ions

along with factors affect ing buyer not ivat ion, Mr. Horstman decided

on a fornula for calculat ing the overal l  capital izat ion rate of the

subject property:  Mr. Horstman calculated the capital izat ion rate

to  be  9 .272 be fore  add ing  the  rea l  es ta te  tax  ra te  o f  2 .032 in  1990

and 9 .332 be fore  add ing  the  rea l  es ta te  tax  ra te  o f  2 .1 -52  fo r  1991.

There fore ,  the  cap i ta l i za t ion  ra tes  were  .1130 fo r  1990 and . f fae

for I99I.  The Court  f inds these to be the appl icable rates for

each respect ive tax year.

22. The Court  f inds that the two year overal l  capital izat ion

rates developed by Mr. Horstman are credible and supported by the

evidence and the range of factors considered by him, as wel l  as the

rate developed by the Band of Investment method. The Court ,

there fore ,  adopts  fo r  tax  year  1990 the  cap i ta l i za t ion  ra te  o f

.1130 and the  cap i ta l i za t ion  ra te  o f  .1148 fo r  tax  year  1991.  The

Court rejects the capital izat ion rates urged by the respondent,

because the DFR's assessor 's assumptj-on of the future rapid r ise in



future rapid rise in appreciation is not justified by the evidence

most particularly the undisputed evidence that historic annual

net operat ing income is stable rather than increasing.

23. Accordingly,  the Court  having found for tax year 199O the

L987 calendar net operat ing income of 53,6a7 ,464 and for tax year

1991 the  19BB ca lendar  ne t  opera t ing  income o f  53 ,737,3 I7 ,  the

Court finds the estinated narket value and assessments for ttre two

years ,  ds  fo l lows:

Ta- Year 199O:

Net operating income 53,687 ,464 divided by the

cap i ta l i za t ion  ra te  o f  .1130 =  $32,632,424-

Tax Year 1991:

Net operating income $3,737 ,3L7 divided by the

cap5- ta l - i za t ion  ra te  o f  -11-48  =  $32,555 tO26-

Conclusions of Law

1. This Court  has jur isdict ion over this appeal pursuant to

D . C .  C o d e  S S  4 7 - 8 2 5  a n d  4 7 - 3 3 0 3  ( 1 9 9 0  R e p 1 .  ) .  T h e  S u p e r i o r  C o u r t ' s

review of a tax assessnent is de novo, therefore requir ing

coropetent evidence to prove the j -ssues. Wvner v.  Distr ict  of

C o l u m b i a ,  4 1 - 1 -  A . 2 d  5 9 ,  6 0  ( D . C .  1 9 8 0 ) .  P e t i t i o n e r  b e a r s  t h e  b u r d e n

of  p rov ing  tha t  the  assessment  appea led  f rom is  incor rec t .  Sa fewav

S t o r e s .  I n c D j -s t r i c t  o f  Co lumbia  ,  525 A.  2d  2O7 ,  21- l -  (  D .  C .

1987) .  However ,  pet i t ioner  is  not  requi red to  establ ish the

correct  va lue of  the proper ty .  Br isker  v .  Dis t r ic t  o f  Columbia,

510  A .2d  1037 ,  1039  (D .C .  1986 ) .

2. Petit ioner has net the burden of proving the i-ncorrectness



of the assessnent. When a taxpayer appeals an assessment to this

Court, the Court may aff irm, cancel, reduce or increase the

assessnen t .  D .C .  Code  S  47 -3303  (1990  Rep I .  ) .

3. In assessing this property for tax years 1990 and LggL,

the respondent's assessor, used a net operatingi income based on his

own estimated incone and expense, but he adrnitted not giving weight

to the actual income, actual expenses, current leases, and any

lease-up costs of the subject property. These factors would

obviously affect the ability of the property to achieve market

rents today and in the future- Without consideration of these

factors, ut i l izing his ovJn estimate of new operating incone and

giving no weight to actual income and expenses is an arbitrary and

unreasonable method for determining a property's net operating

income for purposes of valuation.

4. fn Distr ict of Col-umbia v. Washington Sheraton Corp., 499

A.2d  109 ,  115  (D .C .  1985) ,  t he  Cour t  s ta ted  tha t  " [w ]hen  an  i ncone-

producing property has been in operation for a period of t ime, i ts

past earnings assist the assessor in projecting future earning

abil i ty. t '  The Court also stated that the market value of an income

producing property includes the present value of the propertyrs

fu tu re  i ncome.  Wash ing ton  Shera ton  Corp . ,  sup ra ,  449  A .2d  115 .

Theref ore, to arrive at a rel iabl-e estirnate f or the net operating

income of the property, the respondent must consider not only

market condit ions, but the experj-ence of the property as well.

The respondent's assessor fai led to take into account the

property's actual income and actual experience. Failure to do so



resulted in a substantial increase in value as deternined by the

respondent.  111-l-  l -9th Street Associat ion v.  Distr ict  of  Columbia,

T a x  D o c k e t  N o .  4 0 8 2 - 8 8 .

5. The Court must weigh all the evidence to determine which

property valuation is the most credible. For the reasons already

stated in the findings of fact, the Court rejects the property

valuation proposed by the assessor and elects the property

valuat ion based on Mr. Horstman's capital izat ion rates and the

actual net operat ing j -ncome for cal-endar year L987 and 1988.

Having considered the testimony and the appraisal reports, the

Court has thereon set forth the reasons for selecting actual

operat ing incomes and capitalJ-zat ions rates computed by Mr.

Horstman.

6. The reason for reject ing the higher net operat ing incomes

selecLed by the DFR's assessor was the fai lure of the assessor to

consider both exist ing leases and actual incone as wel l  as market

conditj-ons. A prospective j-nformed buyer actJ-ng under no

compulsi-on to purchase would consider both in est imating current

and future income. The Court  f inds that the capital izat ion rates

developed by Mr. Horstman are correct.  Based on the above

conclusions, the Court  f j -nds that a preponderance of the evidence

supports an est imated market val-ue for January I ,  1989 of

$ 3 2 , 6 3 2 . 4 2 4  f o r  T a x  Y e a r  1 9 9 0  a n d  $ 3 2 , 5 5 5 , 0 2 6  f o r  J a n u a r y  I t  1 9 9 0

f o r  T a x  Y e a r  1 9 9 1 .

7. In assessj-nq real property,  the value of the land and

improvements  must  be  j -dent i f  ied  separa te ly .  D .C.  Code S 47-821 (a )

to



( l -990 RepI.  ) .  The part ies did not contest the value that the

Distr ictrs assessor assigmed to the land. Therefore, ds stated

previously,  t t re Court  adopts $3Orl-51rOOO as the value of the land

for both Tax Year 1990 and 1991. The remaining port ion of the

assessment is al located to the bui lding.

ORDER

Upon the findings of fact and conclusions of law nade in the

case above and upon the petitions filed herein, and upon the

evidence adduced at trial, it is by the Court this 3a+'.-d"y of

A p r i t ,  L 9 9 3 ,  h e r e b y ,

1. ORDERED ttrat the correct total. assessnent for the subject

property for tax year 1990 is $32,632,424 and that the correct

assessnent for the subject property for tax ye€rr 1991 is

$ 3 2 , 5 5 5 , 0 2 6 ;  a n d  i t  i s

2- I|IIRTHER ORDERED that the land assessnent is s3o,l5o,ooo

for both tax years 1990 and 1991: and it is further

3 - ORDERED that respondent be and hereby is, directed to

nodify the assessment record card to reflect the value of

$32,362,424 fo r  tax  year  1990 and o f  $32,555,U-26 fo r  tax  year  199L

and for aII subsequent years until a lawful reassessment tras been

performed; and it is

4 - FURTIIER ORDERED that the correct real estate tax on Lot

835 in Square 254 elre as follows:

1 9 9 0  i 6 6 2 , 4 3 8 - 2 O

1 9 9 1  $ 6 9 9 , 9 3 3 .  O O

and it is

1 1



5 - FIIRTHER ORDERED ttrat respondent be and is hereby d.irected

to refund to Petitioners, the following:

For, Tax year l99o rea]. estate taxes in the anount of

$134,446-93 with interest from ltarctr 31, 1990 to the date of

palment, dt the rate of six (6) per cent per eulnum, the statutory

rate, until paid; and

For, Tax Year 1991- real estate ta-es in ttre amount of

$ze:,r37-7o, with interest from Irtarch 31, 1991 to the date of

palrment at the rate of six (6) per cent Grnnum, the statutory rate,

to the date of palment -

SO ORDERED.

Copies  to  be  mai led  to :

G i l b e r t  H a h n ,  J r . ,  E s q u i r e
Tan ja  H.  Cast ro ,  Esqu i re
Amram and Hahn,  P .C.
S u i t e  6 0 1
815 Connect icu t  Avenue,  N.W.
W a s h i n q t o n ,  D . C . 2 0 0 0 6

Joseph F. Ferg:uson, Esquire
Ass is tan t  Corpora t ion  Counse l ,  D .C.
Off ice of the Corporat ion Counsel_
5 1  N  S t r e e t ,  N . E .  -  R o o m  3 1 0
W a s h j - n g i t o n ,  D . C .  2 O O O 2
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