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ISSUES PRESENTED 

I. Whether the trial court erred in denying appellant’s post-

conviction motion for additional DNA analysis under the Innocence 

Protection Act (“IPA”), where the court’s failure to sua sponte order a 

manual keyboard search of the CODIS database was not plain error, and 

where the court did not abuse its discretion in denying discovery under 

Rule 16. 

II. Whether the trial court erred in denying appellant’s claim of 

ineffective assistance of counsel, where appellant failed to establish that 

he was prejudiced by his counsel’s failure to advise him of his right to 

request pretrial DNA testing. 

 



 On November 9, 2011, appellant was indicted on two counts of 

armed first-degree murder (premeditated murder and felony murder of 

) (D.C. Code §§ 22-2101, -4502), with aggravating 

circumstances (a previous manslaughter conviction) (D.C. Code §§ 22-

2104, -2104.01(a), -2104(b)(12)); first-degree burglary (D.C. Code § 22-

801(a)); second-degree burglary (D.C. Code § 22-801(b)); second-degree 

theft (D.C. Code §§ 22-3211, -3212(b)); and three counts of threatening to 

injure/kidnap a person (D.C. Code § 22-1810) (R. A at 12-13).1  

 After a trial before the Honorable Thomas J. Motley, a jury found 

appellant not guilty of second-degree theft but guilty of every other count 

(7/24/12 Tr. 3-5). Judge Motley sentenced appellant to the following 

concurrent terms of incarceration: 50 years for each count of first-degree 

murder; 27 years for first-degree burglary; 13 years for second-degree 

burglary; and 18 years for each count of threats (11/9/12 Tr. 16-17). In an 

unpublished opinion, this Court affirmed appellant’s convictions on 

direct appeal, but remanded for merger of one of the murder counts. 

Littlepage v. United States, No. 12-CF-1920 (D.C. Oct. 1, 2015). 

 
1 “R.” refers to the record on appeal. “Tr.” refers to the transcript. “App. 
Br.” refers to appellant’s brief. “App.” refers to appellant’s appendix. 
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The Trial 

The Government’s Evidence 

 On March 4, 2011,  was murdered in an apartment 

she had shared with appellant at 3013 Nelson Place, SE (7/12/12 Tr. 48-

49, 55-56, 164, 182).  and appellant dated on and off for several 

years (id. at 52-53), and they had a “tumultuous relationship.” Littlepage, 

No. 12-CF-1920, at 1. In about 2002, , while accompanied by 

appellant and family members, learned that she was HIV positive 

(7/12/12 Tr. 50-51; 7/16 Tr. 38, 49). 

 Appellant began to live with  in the fall of 2010 (7/12/12 Tr. 

55-56, 124-125), and that Christmas they became engaged (id. at 71-72). 

Appellant was jealous, possessive, and mentally abusive to , and 

he thought that  was having sex with other men (7/12/12 Tr. 48, 

55, 63, 66, 154, 183-184; 7/16/12 Tr. 13, 49). Whenever appellant was not 

with , he repeatedly called her family members, looking for her 

(7/12/12 Tr. 186-187; 7/16/12 Tr. 49). He showed up everywhere  

went and called her constantly (7/12/12 Tr. 73, 75). “A week before her 

death  ended her relationship with appellant and moved out of the 

apartment.” Littlepage, No. 12-CF-1920, at 1. 
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 “On March 2, 2011,  apartment was burglarized and 

ransacked.” Littlepage, No. 12-CF-1920, at 1. The responding police 

officer saw no sign of forced entry (7/16/12 Tr. 250-251).  

television and pictures of  with appellant had been stolen (7/12/12 

Tr. 127-128; 7/16/12 Tr. 38-39, 58). Around noon on March 2, Officer 

 went to  apartment to investigate (7/16/12 Tr. 

221). As he approached the apartment, he heard appellant and  

arguing inside (id. at 221, 226, 228-229). The ransacking “seemed 

personal” and did not have “the elements of a burglary” (7/16/12 Tr. 227).  

 That same day, appellant left a voicemail for  in which he 

threatened, “[I]f you’re going to be gone, I’m going to . . . erase you from 

the earth,” and that he was “going to get rid” of  (7/12/12 Tr. 86; 

7/16/12 Tr. 39-40, 56). Later that evening, appellant repeatedly called 

 mother, , stating, “I know you got my bitch there. 

You need to send her on home so I can posses[s] my bitch and she don’t 

need to be with y’all.” (7/12/12 Tr. 166-167.) 

 At some point, appellant told  that he was going to post naked 

pictures of  at the neighborhood’s liquor and grocery stores to 

embarrass her (7/12/12 Tr. 139-142). Appellant also left  a 
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message, threatening to post pictures of her in the neighborhood 

storefronts revealing that she was HIV positive and accusing her of 

infecting unsuspecting men (7/16/12 Tr. 37-38). 

 On March 3, between 8:00–10:00 p.m.,  found 

appellant sitting on the steps of  apartment building (7/16/12 Tr. 

67-68, 76, 109). Appellant had his clothes with him and said he had 

nowhere to go (id. at 68-69).  invited appellant to stay for the night 

(id. at 67, 75, 109). Once inside, appellant used  telephone to call 

 at least 40 times (id. at 75-76). During the calls, appellant paced 

the apartment, called  an “AIDS bitch,” accused her of giving him 

HIV or AIDS, told her that he was going to take her to court for giving 

him HIV, and threatened to “get her” (id. at 77, 79-80, 99-100). 

 In the early morning hours on March 4, 2011,  went with her 

nephew , and his girlfriend, , to her apartment 

to clean it, and she discovered that it had been ransacked again (7/16/12 

Tr. 116-118, 145, 201, 203-206). A pile of  clothes was in the tub 

covered in bleach, and her father’s ashes (normally in an urn in the living 

room) had been thrown on the bathroom floor and flushed down the toilet 

(id. at 122, 125, 209-211). The spare keys that  kept on a television 
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stand were missing (id. at 142-143, 149). There was graffiti on the walls 

stating, “[Y]ou gave me HIV, bitch” (id. at 20, 124, 207, 241).  

played for  messages that appellant had left in which he accused her 

of giving him HIV, cursed at her, and played a recording of people having 

sex (id. at 120-121, 124).  was very upset and called the police, 

who found no sign of forced entry (id. at 148, 210, 244). 

  sister, , went to  apartment 

between 11:30–11:45 p.m. that night, after  failed to appear for a 

family get-together (7/16/12 Tr. 19-21).  discovered  lying 

under a comforter on the couch with multiple stab wounds (id. at 23). 

 died from her injuries (7/17/12 Tr. 417, 422). 

 At around 11:30 p.m. on the night of the murder, appellant 

approached  and her son at 2922 Minnesota Avenue, 

SE (one block from the intersection of Nelson Place and Minnesota 

Avenue), and asked to use  son’s phone (7/17/12 Tr. 316-320, 

341). Appellant called his mother and repeatedly asked if he could go 

home, but appellant’s mother refused (id. at 328-329, 343, 354).2 

 
2 Cell phone records established that appellant’s cell phone was near 3013 
Nelson Place at 9:18 and 9:19 p.m. on March 4, 2011 (7/16/12 Tr. 151, 

(continued . . . ) 
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 At about 8:30 a.m. on March 5, store clerk  arrived at 

a grocery store around the corner from  apartment (7/17/12 Tr. 

280-282, 284-285). Hanging above the coffee machine was a color 

photograph of  wearing an open robe, bra, and panties; it identified 

 by name and address, stated that she had AIDS and HIV, and 

called her a “bitch” (id. at 287-291, 306-307, 310-311). 

 On the evening of March 5, appellant’s cousin, , 

spoke to appellant, who said he was in Baltimore, “trying to get himself 

together” (7/12/12 Tr. 105, 108). Appellant admitted being at  

home between 7:30–8:30 p.m. on March 4, but denied killing her (id. at 

109-110, 122-123).3 Appellant told his sister, , that he was in 

Baltimore because he “needed to get away” (7/17/12 Tr. 367-377). When 

 asked, “Has something happened, ?” appellant responded, “I 

didn’t do anything to .” (Id.) 

 
153-155, 157-158, 164-168, 171, 173-174-187). There was no additional 
activity for this phone until March 5, 2011, at 5:03 a.m. (7/16/12 Tr. 169). 
3 A few days later,  asked appellant about his HIV status (7/12/12 
Tr. 111-113, 114-115-116). Appellant showed  documents 
indicating that he had been tested a day earlier, and he stated that he 
was HIV negative (id.). A blood sample taken from appellant on 
December 2, 2011, tested negative for HIV antibodies (7/17/12 Tr. 491). 
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 On March 9, 2011, appellant went to the emergency room at Sibley 

Hospital reporting thoughts of suicide (7/17/12 Tr. 449-451). Appellant 

told counselor  that his wife had been murdered and blurted 

out, “Bitch gave me HIV, bitch gave me AIDS” (id. at 451-452).  

called the police, who arrested appellant at the hospital (id. at 462, 464). 

The Defense Evidence 

 MPD Officer , the lead forensic science technician in 

this case, testified that the government did not perform DNA testing on 

certain evidence (7/18/12 Tr. 52-53, 58).4  explained that requests 

for DNA testing are made by the U.S. Attorney’s Office or defense counsel 

(id. at 80). Although cigarette butts were recovered at the scene and nail 

clippings were taken from , neither were tested (id. at 81-82, 100-

101, 105).  explained that where, as here, there is no evidence of a 

struggle, the decedent’s fingernails are not tested because the likelihood 

of investigative value is very small (id. at 106-109). 

 
4 The government had tested some, but not all, items collected from 

 apartment, including a head wrap found near  body, a 
piece of wood, a folding knife, and three additional knives (7/18/12 Tr. 69-
70). As the trial court noted, most of the items tested were objects that 
could have been the murder weapon (id. at 69). 
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 In closing argument, defense counsel pointed out that the medical 

examiner had identified a defensive wound on  arm, and he 

posited that  might have scratched her attacker (7/19/12 Tr. 197). 

Counsel noted that, despite the fact that the police had taken  

fingernail clippings, “[a] possible source of DNA” (id.), they had not 

bothered to test them (id. at 199). Counsel repeated the same argument 

as to the cigarette butts, suggesting to the jury that the police had failed 

to “see if there’s somebody else’s DNA, somebody who doesn’t have an 

explanation for being in her apartment” (id. at 205).  

The Post-Conviction Proceedings5 

 On March 28, 2016, appellant filed a pro se “Motion for Post-

Conviction Relief and Application for Post-Conviction Testing of DNA 

Biological Material” (R. 7). Appellant asserted his innocence and 

 
5 Before and after sentencing, defense counsel announced that appellant 
would pursue post-conviction relief based on the fact that he was never 
advised of, and thus did not waive, his right to DNA testing under the 
IPA (9/26/12 Tr. 2-11; 11/9/12 Tr. 18). It does not appear from the record 
that counsel filed any such motion. Nor did appellant raise this issue on 
direct appeal; instead, appellant challenged (1) the trial court’s refusal to 
dismiss a juror on the basis that she could not be fair and impartial, (2) 
the court’s failure to give a unanimity instruction for first-degree 
burglary, and (3) the admission of hearsay testimony. Littlepage v. 
United States, No. 12-CF-1920 (D.C. Oct. 1, 2015).  
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requested DNA testing of “cigarette butts, fingernails, fingerprints, 

bloody clothes[,] [and] any and all other untested [evidence]” (R. 7).  

 On June 10, 2016, the government filed an opposition to appellant’s 

motion, arguing that appellant’s request for post-conviction testing did 

not meet the requirements of the Innocence Protection Act (“IPA”), D.C. 

Code § 22-4133, in that it did not explain why DNA testing was not 

previously obtained and how such testing would show actual innocence 

(R. 9 at 12-14). The government further argued that, given the 

overwhelming evidence of guilt, there was no reasonable probability that 

the evidence would support a claim of actual innocence (id. at 14-16). 

 Appellant’s July 21, 2016, reply asserted that he was denied a fair 

trial because he was never informed in open court by defense counsel or 

the trial court that, under D.C. Code § 22-4132,6 he was entitled to 

 
6 D.C. Code § 22-4132 provides in pertinent part: 

(a) Prior to trial for or the entry of a plea to a crime of violence, 
the defendant shall be informed in open court of physical 
evidence seized or recovered in the investigation or 
prosecution of the case which may contain biological material 
and of the results of any DNA testing that has been performed 
on such evidence. 

(b) A defendant charged with a crime of violence shall be 
informed in open court[] . . . [t]hat he or she may request or 

(continued . . . ) 
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pretrial DNA testing of biological material seized during the 

investigation (R. 10 at 2).  

 On June 23, 2017, the trial court appointed counsel (R. 13). At a 

June 30, 2017, status hearing, Judge Motley indicated that he had 

reviewed the record and was “shocked” to find that he did not conduct a 

pretrial IPA colloquy advising appellant of his right to DNA testing 

(6/30/17 Tr. 2-3, 9). The court concluded that “given the charge, first-

degree murder, [and] that [appellant] ha[d] a right to have DNA testing,” 

the “most rational way to proceed” would be to order DNA testing on the 

items appellant wished to test, and then, based on the results, address 

whether appellant would be entitled to a new trial (id. at 3-6, 8-10).  

 At the next status hearing on August 4, 2017, the prosecutor 

confirmed that no pretrial IPA hearing was held on the record (8/4/17 Tr. 

2-3). The prosecutor represented that, of the 88 items of evidence 

collected, six (a head wrap, a piece of wood, and four knives) were tested 

for DNA, and the results were disclosed before trial (id. at 3-5).  

 
waive DNA testing of biological material prior to trial or the 
entry of a plea if the biological material has not been subjected 
to DNA testing[.] 
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 After several more hearings and a number of motions in which 

appellant identified an increasing number of items for DNA testing (see 

R. 14, 15, 16, 18), on December 1, 2017, the trial court conducted an IPA 

inquiry on the record (12/1/17 Tr. 3-5). After being advised of his right to 

DNA testing, appellant indicated that he wished to test 79 of the 88 items 

of evidence (id. at 10-11). On December 7, 2017, appellant filed a 

proposed order listing the 79 items he wished to have tested (R. 19), and 

on January 16, 2018, Judge Motley signed the order (R. 20). 

 At a hearing on February 15, 2018, the parties and the court for the 

first time discussed whether, if an unknown third party’s DNA were 

found on any of the evidence, the government would run the DNA profile 

through the Combined DNA Index System (“CODIS”), or whether the 

court could order it to do so (2/15/18 Tr. 10-13, 16-20). The prosecutor 

asserted that while the IPA guarantees a defendant the right to 

independently test the evidence, it does not give him the right to demand 

that the government test it or run a CODIS search on DNA identified as 

a result of the defendant’s testing of the evidence (id. at 20).  

 On September 18, 2018, appellant, through counsel, filed a “Motion 

to Order the Department of Forensic Sciences [(“DFS”)] to Enter the DNA 
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Profile into the CODIS System or to Conduct DNA Testing on Four 

Items” (R. 25). Appellant reported that four of the 60 items tested by the 

defense through Sorenson Forensic contained DNA from sources other 

than appellant and  (id. at 2). Those four items were a pair of 

sweat pants, a pair of blue jeans, pieces of paper labeled “True Religion,” 

and a sock (id.). The DNA from the first three items came from the same 

unidentified male, and the DNA from the sock was from an unknown 

female (id.). Appellant requested that the court order DFS to enter the 

two DNA profiles into CODIS to determine if there was a match (id.). 

Alternatively, appellant requested that DFS itself test the four items and 

then run the results through CODIS (id. at 2-3).  

 Appellant argued that the evidence supported actual innocence 

because it suggested a third-party perpetrator (R. 25 at 3). Appellant thus 

argued that, had the jury learned of the presence of another male’s DNA 

at the crime scene, it might have reached a different verdict (id.). 

 At around the same time, appellant filed a pro se motion to vacate 

his sentence pursuant to D.C. Code § 23-110, alleging ineffective 

assistance of trial counsel (R. 26). Appellant claimed that his counsel 

performed deficiently by failing to (1) ensure that appellant was apprised 
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of his IPA rights; (2) “conduct a pretrial investigation of two to three 

witnesses” who would have been favorable; (3) adequately prepare for 

trial; and (4) track down a necklace that belonged to the decedent and 

that was “very important [to his] case” (id. at 1-2). 

 At a hearing on September 25, 2018, the government explained that 

appellant’s request to have the unknown DNA profiles entered into 

CODIS could not be met for three reasons: (1) when Sorenson conducted 

the DNA testing, it was “not an accredited lab, such that [its] results 

would be CODIS eligible”; (2) DFS was statutorily authorized to conduct 

testing for the government, but did “not have the authority to test items 

of evidence for the defense”; and (3) the items appellant had selected 

likely “would not be determined CODIS eligible because they [did not] 

really have any relationship to the perpetrator” (9/25/18 Tr. 3-4). The 

prosecutor asserted that appellant had already gotten what he was 

entitled to by having the evidence tested, and that the government could 

do “nothing more” to help appellant identify the unknown profiles (id. at 

4). The prosecutor contended that appellant had the burden of 

establishing a reasonable probability of actual innocence (id. at 5). 
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 The trial court suggested that appellant first had to establish where 

in the apartment the evidence was found and why the evidence was 

relevant (9/25/18 Tr. 9-11). The court expressed skepticism that the mere 

presence of a third person’s DNA in the apartment, without more, would 

be admissible to show a third-party perpetrator (id. at 13-14). If appellant 

could demonstrate relevance, then the court would consider the 

availability of a CODIS search (id. at 10-11).  

 On October 23, 2018, the government filed a written opposition to 

appellant’s motion to order DFS to enter the unknown DNA profiles into 

CODIS or to conduct its own DNA testing (R. 27). The government argued 

that appellant had not shown a reasonable probability that the DNA 

evidence would help show actual innocence (id. at 5-7 (citing D.C. Code § 

22-4133(b)(4))). The government further argued that appellant’s request 

that the court order DFS to submit the two unknown DNA profiles 

obtained by Sorenson into CODIS should be rejected because 

“independent, nongovernment labs are not authorized to access or upload 

DNA profiles into CODIS” (id. at 9). Additionally, under the 1994 DNA 

Identification Act, 34 U.S.C. § 12592(b)(1), because the testing was 

conducted on behalf of the defense, not the prosecution, it was “ineligible 
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for CODIS consideration” (id. at 7-9). The government represented that 

before testing, Sorenson had informed defense counsel that “it would be 

unable to submit any DNA profiles it obtained [ ]to CODIS” (id. at 9). 

 The government asserted that appellant’s alternative request -- 

that the Court order DFS to re-test the four items and submit the 

resulting DNA profiles into CODIS -- “[wa]s premature” (R. 27 at 9). The 

government noted that it was uncertain whether DFS would be able to 

obtain biological material suitable for testing since Sorenson had 

previously tested the items, and that, in any event, the unknown DNA 

profiles would have to be “CODIS eligible” (id.). Relying on the National 

DNA Index System (“NDIS”) Operational Procedures Manual, which 

defines the eligibility criteria for submitting DNA profiles to CODIS, the 

government explained that “trained scientists make the determination 

regarding whether an unknown DNA profile is CODIS eligible based 

upon whether the profile is: (1) from a crime scene and (2) “attributable 

to a putative perpetrator” (id. at 9-10). The government argued that 

appellant had failed to “adequately explain how the four items he ha[d] 
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identified for re-testing ha[d] a connection to the putative perpetrator” 

(id. at 10-11).7 

 On October 29, 2018, appellant filed a supplemental motion 

asserting that the items with the unknown male profile were “indicative 

of an intimate relationship between the decedent and the source of the 

biological material,” and took on greater significance given the message 

presumably written by the killer that the decedent had given him or her 

a sexually transmitted disease, a disease for which appellant had tested 

negative (R. 28 at 3). Appellant argued that because he did not waive 

DNA testing in open court before trial, the trial court should view the 

case within the “preconviction” framework and not apply the IPA’s post-

conviction materiality standard (id.). 

 In response to appellant’s supplemental motion, the government 

argued that the assertion of an “intimate relationship” was “speculative, 

at best, and insufficient to meet his burden of proof under the IPA” (R. 29 

 
7 The government noted that the police had not documented where inside 
the decedent’s four-room apartment they had recovered the papers 
labeled “True Religion,” the jeans, and the sweatpants (R. 27 at 3, 11). 
According to police paperwork, the fourth item (the sock) was located in 
front of the sofa on which the decedent’s body was found (id. at 3). 
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at 2). Even assuming the decedent was in a relationship with another 

man, the government argued, appellant failed to establish that that 

person had a motive to kill the decedent (id.). Appellant’s claim that he 

himself lacked such a motive because he tested HIV negative was 

undermined by his statements before and after the murder that he 

believed that  had given him HIV (id. at 3).  

 On November 27, 2018, appellant’s counsel filed a response 

reiterating many of the arguments he had previously made (R. 30). He 

also acknowledged that he was made aware that “a private laboratory 

does not have access to the CODIS database and that there are certain 

criteria for a DNA profile to be entered into the CODIS database to see if 

there is a match” (id. at 2). In light of these limitations, appellant 

requested that the trial court either “order DFS or the correct 

governmental agency to enter the two DNA profiles into the CODIS 

database,” or direct the government to “retain the appropriate 

laboratory” to test the four items and upload the DNA profiles to CODIS 

(id. at 2-3). 

 On December 7, 2018, appellant’s counsel filed a motion pursuant 

to D.C. Code § 23-110, alleging ineffective assistance of trial counsel (R. 
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31). The motion suggested that trial counsel was deficient in failing to 

assert a third-party-perpetrator defense based on evidence that (1) an 

individual named  provided a necklace belonging to the 

decedent to a detective during trial, and (2) according to phone records, 

 apparently called the decedent’s landline phone several times on 

the night of the murder (id.). 

 At a status hearing on December 11, 2018, the trial court 

questioned whether the IPA authorized the court to order that the 

unknown DNA profiles be entered into CODIS (12/11/18 Tr. 7-9, 11, 16). 

The prosecutor contended that it did not, and that the CODIS statute and 

regulations precluded such a search because appellant had not linked the 

four items he had identified to the putative perpetrator (id. at 16, 18-19). 

 Defense counsel responded that the clothing was linked to the killer 

because the government’s theory was that the murderer was motivated 

in part by the belief that  had given him HIV (12/11/18 Tr. 23-24). 

Counsel asserted that the presence of another man’s clothing was 

evidence of an intimate relationship, and thus of another person who 

might have feared that  had given him HIV (id.).  
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 The trial court noted that there was strong evidence at trial that 

appellant believed  had infected him with HIV, and that appellant 

had pointed to no evidence apart from the clothing to suggest that  

had been in an intimate relationship with someone else (12/11/18 Tr. 27-

29). In the court’s view, even if the unknown DNA could be identified, 

that evidence, without more, would not “add anything,” because it would 

show neither that appellant was innocent nor that someone else 

committed the murder (id. at 40). The court observed that appellant had 

not demonstrated materiality under the IPA, and that he could not “get 

to . . . CODIS on speculation or suggestion” (id. at 42, 44). 

 Turning to appellant’s § 23-110 motion alleging ineffective 

assistance based on trial counsel’s failure to raise a Winfield defense, the 

court remarked that (1) appellant had not attached an affidavit, (2) the 

allegation that  had given a detective a chain belonging to the 

decedent was insufficient to support a Winfield defense, and (3) appellant 

had not shown that  had a motive and opportunity to commit the 

crime (12/11/18 Tr. 36-39). The court noted that appellant’s counsel, in 

any event, had “effective[ly]” argued at trial that appellant had no 
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motivation to commit the murder because he was HIV negative and that 

it had to have been someone else (id. at 39).  

 On February 26, 2019, the government filed an amended opposition 

to appellant’s CODIS motion (R. 33). In its amended opposition, the 

government clarified that the three items containing the unknown male 

DNA profile – the jeans, sweatpants, and pieces of paper – were not in 

fact recovered from the decedent’s apartment, but were given to the police 

by  a couple of days after the murder (id. at 4 & n.2). 

According to police paperwork (which the government attached to its 

amended filing), during a March 7, 2011, interview,  told the police 

that appellant left a backpack and plastic bag containing those items at 

 apartment on or about March 3, 2011 (id.). Appellant never 

returned to s apartment for his belongings, and  turned 

those items over to the police following his March 7 interview (id.). 

 On March 1, 2019, appellant filed yet another supplement to his 

CODIS motion (R. 34). Citing “NDIS Operational Procedures 2.2,” 

appellant argued that under certain conditions, and if ordered by the 

court, an “NDIS participating laboratory may upload all eligible DNA 

records to NDIS” (id.).  
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 On May 2, 2019, the trial court issued a written order denying 

appellant’s IPA and § 23-110 motions (R. 35). As to his IPA motion, the 

court analyzed appellant’s request for relief under both the pretrial and 

post-trial IPA provisions. Regarding appellant’s assertion that his claim 

should be viewed under the pretrial provision, the court noted that, at 

appellant’s request, it had ordered DNA testing on 87 items of evidence, 

“erring on the side of over-inclusiveness” and essentially “plac[ing] 

[appellant] in the exact position he would have been in had he prevailed 

in obtaining pretrial DNA testing under the IPA” (id. at 4, 8 n.2, 11).8 

 The court concluded that appellant’s request for further relief – that 

the court order the government to compare the unknown DNA profiles to 

known DNA profiles in the CODIS database – “exceed[ed] the relief 

provided by the IPA” (id. at 8-9). The court found that appellant had 

“failed to establish that the identity of the person to whom the unknown 

DNA profile belong[ed] [wa]s relevant,” or that “evidence of another 

male’s DNA profile on a pair of sweatpants, a pair of jeans, and two pieces 

of paper would have led the jury to find [appellant] not guilty” (id. at 9). 

 
8 Although the trial court indicated that it had ordered testing on 87 
items, the signed order included a list of 79 items (see R. 20).  
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“Specifically,” appellant had “failed to articulate how these items are 

related to the perpetrator, or even connected to the crime” (id.). Given 

that the items containing the unknown male DNA were recovered from 

bags that appellant had left at  house before the murder, those 

items were even more “attenuated from the crime scene and 

identification of the putative perpetrator than th[e] [c]ourt initially 

thought” (id. at 9-10). As to the sock found at the crime scene, the court 

concluded that appellant likewise had failed to demonstrate its relevance 

to the perpetrator’s identity. The court thus found no basis to justify a 

CODIS search (id. at 9-10). 

 The trial court concluded that appellant would not be entitled to the 

relief he sought even under traditional rules of pretrial discovery (R. 35 

at 10-11).9 The court found that Rule 16 was inapplicable because the 

information appellant requested was not in the government’s possession; 

instead, appellant sought to have the government “perform a function to 

create evidence that [appellant] hope[d] would have been useful at trial” 

(id. at 11). The discovery rules did not compel such action (id.). 

 
9 Although appellant did not invoke Rule 16 or any other discovery rule, 
the trial court examined whether Rule 16 provided an avenue for relief.   
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 The court concluded that the rules governing the use of CODIS also 

did not permit the court to order a comparison of the unknown DNA (R. 

35 at 13-15). The court agreed with the government that the Sorenson 

DNA results were not eligible to be uploaded to CODIS because, pursuant 

to the NDIS Operational Procedures Manual, only a “criminal justice 

agency” may request uploading to CODIS (id. at 12-13). Although the 

NDIS Manual makes clear that a court may order “an NDIS participating 

laboratory to perform DNA analysis on specific items if those items are 

eligible,” (id. at 12, 14 (citing NDIS 2.2)), the trial court found that the 

four items appellant had identified were not eligible because they were 

not “forensically linked to the putative perpetrator” (id. at 14). “Without 

this forensic link,” the court concluded, appellant was “simply on a 

fishing expedition, and CODIS is not a discovery tool established to test 

the validity of a possible defense theory” (id.). 

 Turning to the post-trial IPA provision, D.C. Code § 22-4133, the 

court found that appellant had failed to show a reasonable probability 

that entering the unknown DNA profiles into CODIS would demonstrate 

his actual innocence (R. 35 at 16). The court reiterated that appellant had 

shown no link between the evidence and the murder, and thus “no reason 
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to think that the identity of the unknown DNA profiles would be 

probative of the perpetrator’s identity” (id. at 17). Indeed, the fact that 

three of the four items were not recovered from the crime scene, but were 

left in  apartment a day before the murder, was “devastating to 

[appellant’s] arguments” (id. at 19). The court found that appellant had 

offered nothing but “self-serving speculation” that the person whose DNA 

was on the items in question was “having sexual relations with ,” 

“contracted HIV from  (or at least was under the impression that 

he had),” and “had the opportunity to commit the murder” (id. at 17).  

 Further, the court explained, “[t]he mere presence of a third-party’s 

DNA alone d[id] not refute the overwhelming evidence presented at trial 

. . . of [appellant’s] guilt” (R. 35 at 18). The court rejected appellant’s 

argument that he lacked the purported motive for the murder because he 

was HIV negative (id. at 18). The court noted that the trial record 

contained substantial evidence that appellant mistakenly believed that 

 had infected him with HIV and harbored animosity against her 

as a result (id. & n.7). In any event, the jury knew of appellant’s HIV-

negative status and nevertheless convicted him (id. at 18-19). “Because 

[appellant] ha[d] failed to show how the DNA comparison [in CODIS] 
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would demonstrate his innocence, the IPA [did] not support further post-

conviction DNA testing” (id. at 19). 

 As to appellant’s pro se § 23-110 motion alleging ineffective 

assistance of counsel, the trial court agreed that defense counsel 

performed deficiently by failing to inform appellant of his right to request 

pretrial DNA testing under D.C. Code § 22-4132 (R. 35 at 21). 

Nevertheless, for the same reasons it denied appellant’s IPA motion, the 

court concluded that appellant was not prejudiced (id. at 21-22). 

 The court denied as meritless appellant’s claim in his December 7, 

2018, motion that trial counsel was ineffective in failing to raise a third-

party-perpetrator defense (R. 35 at 23). The court noted that appellant’s 

counsel had made an oral motion during trial to present a Winfield 

defense based on the same evidence appellant identified in his § 23-110 

motion, and the oral motion was denied because the factual proffer failed 

to demonstrate that  had the motive and opportunity to commit the 

crime (id. at 23-24). The court found that the additional evidence of the 

unknown DNA profiles did “not make the defense’s Winfield proffer any 

stronger” (id. at 24). Because there was no apparent “nexus between the 

third-party DNA profiles and the putative perpetrator,” the court found 
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it unlikely that the DNA evidence would have been admissible under 

Winfield (id.). In any event, any probative value would have been 

“substantially outweighed by the fact that such evidence would have been 

confusing, misleading, and prejudicial” (id.). The court thus found that 

appellant had established neither deficient performance nor prejudice in 

relation to his Winfield claim (id. at 23-24). 

SUMMARY OF ARGUMENT 

 The trial court did not err in refusing to order a comparison of the 

unknown DNA profiles with the known profiles stored in CODIS. The 

court’s failure to sua sponte order a manual keyboard search of the 

CODIS database was not plain error; such a search was neither 

authorized by the IPA nor permitted under the FBI guidelines governing 

the use of CODIS. Nor was appellant entitled to discovery of a CODIS 

search under Rule 16. The trial court did not abuse its discretion in 

determining that the information appellant sought was not in the 

government’s possession.  

 The trial court also did not err in denying appellant’s claim that his 

trial counsel rendered ineffective assistance by failing to inform him of 

his right to DNA testing. The court correctly concluded that appellant 
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was not prejudiced by counsel’s error. Counsel argued to the jury that the 

government’s investigation was inadequate in that it had failed to 

conduct DNA testing on significant pieces of evidence. Evidence of the 

unknown DNA profiles would have added little to this defense. Moreover, 

such evidence would not have overcome the government’s compelling 

evidence of appellant’s guilt. 

ARGUMENT 

I. The Trial Court Did Not Plainly Err in Failing 
to Order a Manual Keyboard Search or Abuse 
its Discretion in Determining That Appellant 
Was Not Entitled to Discovery of CODIS 
Information Under Rule 16. 

 The trial court denied appellant’s motion to order entry of the 

unknown DNA profiles into CODIS on four separate grounds: (1) it was 

unwarranted under the pretrial IPA provision, D.C. Code § 22-4132, 

because it would not produce relevant evidence; (2) “the rules of 

discovery,” particularly Rule 16, “d[id] not authorize th[e] [c]ourt to issue 

such a discovery order”; (3) “the rules governing CODIS d[id] not 

authorize” the requested order; and (4) the post-conviction IPA provision, 

D.C. Code § 22-4133, likewise provided no basis for relief, because 

appellant failed to meet the materiality requirement (R. 35 at 15-19). 
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Appellant challenges only the second and third of these alternative 

rulings. Appellant’s claims are without merit. 

A. Applicable Legal Principles 

1. CODIS  

 “The DNA Identification Act of 1994 authorized the FBI Director to 

establish a DNA index, including DNA identification records of persons 

charged or convicted of crimes and ‘analyses of DNA samples recovered 

from crime scenes,’ 34 U.S.C. § 12592(a)(1)-(2), ‘to facilitate law 

enforcement exchange of DNA identification information,’ id. § 12592 

(title).” Cowels v. Fed. Bureau of Investigation, 936 F.3d 62, 63 (1st Cir. 

2019). “Pursuant to this authority, the FBI Director created the 

Combined DNA Index System (“CODIS”), which operates at the local, 

state, and national levels.” Id. The National DNA Index System (“NDIS”), 

managed by the FBI, “aggregates all the DNA records contained in the 

state databases,” id., and CODIS is “the software used to search and load 

profiles in the various offender DNA databases maintained on the 

national, state, and local levels,” Young v. United States, 63 A.3d 1033, 

1036 n.1 (D.C. 2013). 
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 “The DNA Identification Act itself lays out certain minimum 

standards for determining whether a DNA record may be uploaded to the 

CODIS system. For example, DNA records may only be uploaded if the 

underlying analysis was performed by an accredited laboratory in 

accordance with quality assurance standards established by the FBI.” 

Cowels, 936 F.3d at 64 (citing 34 U.S.C. § 12592(b)(1)-(2)(A)(i)). 

Furthermore, the index may “include only information on DNA 

identification records and DNA analyses that are . . . based on analyses 

performed by or on behalf of a criminal justice agency . . . .” 34 U.S.C. 

§ 12592(b)(1).  

 “The FBI’s NDIS Operational Procedures Manual (‘the Manual’) 

provides additional guidelines for determining whether DNA records are 

eligible for inclusion in the NDIS.” Cowels, 936 F.3d at 64. “[P]ursuant to 

the Manual, a DNA record that ‘originate[s] from and/or [is] associated 

with a crime scene’ is eligible for upload if it is ‘believed to be attributable 

to the putative perpetrator.’” Id.; App. II at 27, 39-40. 

 Section 5.3 of the Manual provides for the “exceptional process” of 

a manual keyboard search, which may be used “in matters of public 

safety” (App. II at 55). “A manual keyboard search shall not be used in 
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place of the routine upload and search,” and may be used only under 

certain circumstances (id.). Those circumstances include: 

• If a forensic DNA profile generated in compliance with 
Federal law as described in Section 5.0 [of the Manual10] 
must, because of exigent circumstances, be searched 
before the laboratory’s upload of DNA data. For 
example, exigent circumstances exist when a DNA 
profile has been developed in connection with a 
suspected serial crime and it appears that such serial 
offenses may be committed before the next scheduled 
search; or 

• If a forensic DNA profile from a serious violent crime, 
otherwise generated in compliance with Federal law as 
described in Section 5.0 . . . does not meet the required 
minimum number of CODIS Core Loci for uploading the 
DNA profile to NDIS but does contain at least 7 of the 
Original CODIS Core Loci and satisfies a statistical 
threshold for match rarity based upon the search 
criteria by locus of one in ten million. (Id. at 55-56.) 

“In all other cases,” the Manual provides, “NDIS participating 

laboratories shall use the routine upload for searching their DNA records 

at NDIS” (id. at 56). 

 
10 The first requirement listed under Section 5.0 is that “[t]he DNA record 
was generated by or on behalf of a criminal justice agency” (App. II at 54 
(citing 34 U.S.C. § 12592(b)(1)). 
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2. The IPA 

 “Upon proper application by a person in custody pursuant to a 

judgment of conviction for a crime of violence, the IPA authorizes and 

requires the Superior Court to order post-conviction DNA testing of 

‘biological material’ that was recovered as evidence in the case.” Hood v. 

United States, 28 A.3d 553, 558 (D.C. 2011) (citing D.C. Code § 22-

4133(a)). To obtain post-conviction DNA testing, the “applicant must 

meet . . . a materiality requirement,” id., by showing “a reasonable 

probability that testing will produce non-cumulative evidence that would 

help establish that the applicant was actually innocent of the crime for 

which the applicant was convicted.” D.C. Code § 22-4133(d). The 

applicant must “demonstrate something more than a mere possibility 

that the test results would help him prove his actual innocence in spite 

of all the evidence of his guilt.” Id. at 564.11  

 
11 This Court has described the IPA materiality requirement as 
“comparable” to the reasonable-probability standard applied to alleged 
constitutional violations; in both contexts, a defendant must show that 
“confidence[ ] in the trial’s outcome” has been “undermine[d].” Hood, 28 
A.3d at 564. “The purpose of the testing, after all, is to develop new 
evidence that would support a motion to vacate a conviction or grant a 
new trial on the ground of actual innocence,” pursuant to D.C. Code § 22–
4135. Id. at n.42.  
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3.  Discovery 

 “The IPA . . . provides that a trial court has discretion to grant 

discovery in aid of a motion to vacate a conviction on the ground of actual 

innocence.” Hood, 28 A.3d at 563 n.36 (citing D.C. Code § 22–4135(e)(4) 

(“A movant shall be entitled to invoke the processes of discovery available 

under Superior Court Rules of Criminal Procedure or Civil Procedure, or 

elsewhere in the usages and principles of law if, and to the extent that, 

the judge, in the exercise of the judge’s discretion and for good cause 

shown, grants leave to do so, but not otherwise.”)). 

 Rule 16 of the Superior Court Rules of Criminal Procedure requires 

the government to  

permit the defendant to inspect and to copy or photograph 
books, papers, documents, data, photographs, tangible 
objects, buildings or places, or copies or portions of any of 
these items, if the item is within the government’s possession, 
custody, or control and[] . . . the item is material to preparing 
the defense. 

Super. Ct. Crim. R. 16(a)(1)(E). “[T]he[] duties of preservation and 

disclosure extend only to evidence that actually is within the possession, 

custody, or control of the government; they do not presuppose any duty 

on the part of the government to acquire evidence it does not have from 
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private parties or other outside sources.” Weems v. United States, 191 

A.3d 296, 301 (D.C. 2018). 

B. Standard of Review 

 At no time during the course of the protracted post-conviction 

litigation did appellant ask the trial court to order a manual keyboard 

search of the CODIS database, or suggest, as he does now, that the court 

was applying an incorrect legal standard. This is noteworthy given that 

appellant filed multiple pleadings in support of his IPA motion and the 

court held multiple hearings to discuss his requests. The only relief 

appellant sought was to have the two unknown DNA profiles uploaded to 

CODIS. Because appellant failed to seek the remedy he now claims the 

trial court erroneously denied, his claim regarding the court’s failure to 

sua sponte order a manual keyboard search should be reviewed only for 

plain error. See Hunter v. United States, 606 A.2d 139, 144 (D.C. 1992) 

(“judge must be fairly apprised as to the question on which he is being 

asked to rule”). To show plain error, appellant must demonstrate that (1) 

there was error; (2) the error was “plain,” clear, or obvious; (3) it affected 

his “substantial rights”; and (4) it resulted in a miscarriage of justice or 

seriously affected the fairness, integrity, or public reputation of the 
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judicial proceedings. United States v. Olano, 507 U.S. 725, 732, 736 

(1993); Jones v. United States, 946 A.2d 970, 975 (D.C. 2008). 

 To the extent appellant more broadly challenges the denial of 

discovery under Rule 16, this decision is reviewed for abuse of discretion. 

See Brown v. United States, 726 A.2d 149, 156 (D.C. 1999). A trial court 

may deny a post-conviction discovery request where the defendant’s 

claim is “speculative.” Id. 

C. Discussion 

1. The Failure to Order a Manual 
Keyboard Search Was Not Plain 
Error.  

 Appellant does not challenge the trial court’s conclusion that the 

rules governing CODIS do not permit the unknown DNA profiles 

obtained in this case to be uploaded to the database. Instead, he contends 

that the trial court, “appl[ying] the wrong legal standard and rel[ying] on 

misleading factual assertions by the prosecutor,” did not understand that 

an “alternative procedure was available” (App. Br. 12-20). Appellant 

argues that, consistent with the IPA and the operational procedures 

governing CODIS, the court could have ordered a “manual keyboard 
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search” (id. at 15-20). Neither the IPA nor the CODIS rules authorize 

such an order. 

 D.C. Code § 22-4133(d) requires a court to “order DNA testing” 

pursuant to an application that meets the statutory requirements, where 

“there is a reasonable probability that testing will produce non-

cumulative evidence that would help establish that the applicant was 

actually innocent of the crime for which the applicant was convicted.” 

“DNA testing” is defined as “forensic DNA analysis of biological 

material.” D.C. Code § 22-4131(5). “Biological material” is in turn defined 

as, inter alia, “human DNA source matter which apparently derived from 

the perpetrator of a crime or, under circumstances that may be probative 

of the perpetrator's identity, apparently derived from the victim of a 

crime.” D.C. Code § 22-4131(2). Notwithstanding that appellant failed to 

demonstrate that the 79 items he wished to test contained “biological 

material” and that it was reasonably probable that testing would support 

actual innocence, the trial court ordered DNA testing on all 79 items, and 

appellant received the results of Sorenson’s forensic DNA analysis. That 

was all that the IPA authorized. As the trial court correctly noted, 

appellant’s “additional request” for a comparison of the unknown DNA 
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profiles with profiles stored in CODIS “exceed[ed] the relief provided by 

the IPA” (R. 35 at 9). 

 Even assuming this additional relief were somehow encompassed 

within the IPA’s definition of “DNA testing,” the trial court properly 

denied appellant’s request, because he failed to satisfy the IPA’s 

materiality requirement. Three of the four items containing unknown 

DNA profiles were not even found at the crime scene; they were among 

the belongings appellant left at  apartment the day before the 

murder. As to the fourth item (the sock), appellant failed to proffer any 

evidence linking the sock to the murder. As the trial court found, this 

item “could have been left at the crime scene at any time, by anyone, and 

may have nothing to do with the crime” (R. 35 at 18). Without some 

evidence establishing a nexus to the murder, appellant failed to meet his 

burden of showing a reasonable probability that the CODIS search would 

produce evidence that would help demonstrate his actual innocence. See 

Hood, 28 A.3d at 565-566 (defendant failed to meet IPA’s materiality 

requirement where evidence of third-party DNA in trace skin cells on 

“ordinary personal and household objects” “might mean someone other 

than appellant or [victim] touched them at some point in time; but . . . 
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would not mean that the cells were deposited on the items during or 

around the time of the attack”; such evidence “would do exceedingly little, 

if anything, to rebut the overwhelming evidence of appellant’s guilt” 

(emphasis in original)); Cuffey v. United States, 976 A.2d 897, 899 (D.C. 

2009) (defendant failed to establish IPA materiality where he “proffered 

to the trial court only conjecture” that DNA testing “would yield 

exculpatory evidence”). 

 Even if appellant’s request cleared the IPA’s materiality hurdle, 

contrary to his contention, the FBI’s CODIS guidelines would not permit 

a manual keyboard search in this case. Section 5.3 of the NDIS Manual 

authorizes a manual keyboard search only as an “exceptional process in 

matters of public safety” and only under certain circumstances. 

Specifically, the forensic DNA profile must have been “generated in 

compliance with Federal law as described in Section 5.0,” which requires 

that “[t]he DNA record was generated by or on behalf of a criminal justice 

agency”; and either (1) there are “exigent circumstances requiring a 

search “before the laboratory’s upload of DNA data” (e.g., there is reason 

to believe a “serial offense[] may be committed before the next scheduled 

search”); or (2) a DNA profile from a “serious violent crime . . . does not 
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meet the required minimum number of CODIS Core Loci for uploading 

the DNA profile to NDIS but does contain at least 7 of the Original 

CODIS Core Loci and satisfies a statistical threshold for match rarity 

based upon the search criteria by locus of one in ten million” (App. II at 

55-56). None of these criteria were met in this case. As a threshold 

matter, the unknown DNA profiles were not generated by or on behalf of 

a criminal justice agency. Nor were there exigent circumstances or public 

safety concerns justifying a manual keyboard search in place of a DNA 

upload. And the record does not establish whether the unknown profiles 

satisfied the minimum core-loci and match-rarity requirements that 

might permit use of this “exceptional process.” Because the 

circumstances here do not come close to meeting the requirements of 

Section 5.3, the trial court did not obviously err in failing to sua sponte 

order a manual keyboard search. 

2. The Trial Court Did Not Abuse its 
Discretion in Determining that 
Appellant Was Not Entitled to 
Discovery Under Rule 16. 

 With no basis to issue an order under the IPA’s DNA-testing 

provisions, the trial court addressed whether appellant would be entitled 
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to a CODIS search under the “traditional” rules of discovery (R. 35 at 10-

11).12 Appellant claims that the trial court abused its discretion in 

determining that Rule 16 did not afford relief because the information 

appellant sought was not in the government’s possession, custody, or 

control. The trial court, however, correctly determined that the evidence 

was not discoverable under Rule 16. 

 Contrary to appellant’s contention, the government did not 

“possess” the evidence appellant requested. Although the government 

maintains the DNA records in the CODIS database, appellant did not 

simply request those records. What appellant sought was a new analysis, 

i.e., a comparison of the unknown DNA profiles Sorenson had obtained—

evidence that was in appellant’s possession—with the known DNA 

profiles in the government’s possession. As the trial court correctly 

concluded (R. 35 at 11), the government had no obligation to “perform a 

function to create evidence” that appellant wished to obtain. See Williams 

v. United States, 237 A.2d 539, 541 (D.C. 1968) (government did not have 

 
12 Although appellant did not invoke Rule 16 in connection with a motion 
under § 22-4135, we understand § 22-4135(e)(4) to provide the only 
potential mechanism for post-conviction discovery in the IPA context.  
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“affirmative duty to collect evidence for appellant’s use which might have 

been exculpatory”; thus, no “affirmative duty to make paraffin or 

fingerprint tests”); United States v. Weisz, 718 F.2d 413, 436 (D.C. Cir. 

1983) (government’s discovery obligations do not require it to “create” 

evidence for defendant, only to “preserve discoverable evidence once such 

evidence is created or uncovered by its investigative activities”; thus, 

government was required to “preserve the test results if it chose to 

perform [a] test [on evidence],” but was not required to “create” evidence 

sought by defendant (emphasis in original; citations omitted)); United 

States v. Butler, 499 F.2d 1006, 1008 (D.C. Cir. 1974) (where defendant 

claimed urine test would show his intoxication in support of defense that 

he lacked specific intent to rob, discovery rules did not require 

government to perform tests not already performed on urine).13 

 
13 Appellant mistakenly relies on Ventura v. United States, 927 A.2d 
1090, 1098 (D.C. 2007), for the proposition that “under discovery Rule 16, 
a defendant is entitled to pretrial testing of DNA evidence” (App. Br. 20). 
Ventura explicitly did “not address this possibility” because the 
defendant did not rely on Rule 16 in the trial court and did “not 
challenge[] on appeal the trial court’s failure to order the DNA testing 
under Rule 16 sua sponte.” Ventura, 927 A.2d at 1098 n.7. 
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 For the same reason, appellant’s reliance (at 21) on Brady v. 

Maryland, 373 U.S. 83 (1963), is unavailing.14 As this Court has 

recognized, “Brady ‘does not imply the government’s duty to 

investigate—and come to know—information which the defendant would 

like to have but the government does not possess.’” Bellinger v. United 

States, 127 A.3d 505, 521 (D.C. 2015) (rejecting defendant’s claim that 

government violated Brady by failing to investigate possible ballistics 

match between guns used in charged shooting and unrelated shooting; 

“having clues that, if pursued, could have led to the discovery of 

exculpatory evidence or information is not the same thing as actually 

having the exculpatory evidence or information in hand”); Malloy v. 

United States, 797 A.2d 687, 689 n.3 (D.C. 2002) (government not 

required to make imprint of bite mark on complainant’s breast, which 

appellant claimed would have been exculpatory; “[a]lthough Brady 

requires the government to disclose to the defense material exculpatory 

evidence in its possession, it is not required to create such evidence for 

the defense.”). Because the information appellant sought (i.e., the 

 
14 Appellant did not assert Brady as a basis for his motion in the trial 
court. This aspect of his claim thus is reviewable only for plain error. 
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comparison of DNA profiles developed by a private laboratory with the 

known profiles in CODIS) was not in the government’s possession, Brady 

imposed no obligation on the government to perform the comparison.15  

3. Appellant Was Not Prejudiced by the 
Alleged Errors. 

 Even assuming arguendo that the trial court plainly erred by failing 

to order a manual keyboard search or abused its discretion under Rule 

16, appellant cannot show that the alleged error prejudiced his 

substantial rights or substantially swayed the verdict. Appellant’s theory 

that the comparison might have revealed a third-party perpetrator was 

entirely speculative. As the trial court noted (R. 35 at 17), that theory 

was based on a chain of conjecture: (1) that the unknown DNA profiles 

would match a person in CODIS, (2) that that person had an intimate 

relationship with , (3) that the same person had contracted, or 

 
15 As we explain supra, appellant failed to demonstrate that the CODIS 
search would have yielded material evidence; for this reason too, 
appellant cannot establish that the information was subject to Brady. See 
Strickler v. Greene, 527 U.S. 263, 281 (1999) (“[S]trictly speaking, there 
is never a real ‘Brady violation’ unless the nondisclosure was so serious 
that there is a reasonable probability that the suppressed evidence would 
have produced a different verdict.”); accord Odom v. United States, 930 
A.2d 157, 159 (D.C. 2007) (materiality is “a critical requirement” of 
Brady). 
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believed he or she had contracted, HIV from , and (4) that he or 

she had an opportunity to commit the murder. Appellant proffered no 

evidence to substantiate any of these assertions, and nothing in the 

record suggests that any of the four items with unknown DNA profiles 

were even remotely connected to the murder; indeed, three of the four 

items were dropped off by appellant himself, an even then were found 

nowhere near the crime scene. Thus, even if the CODIS comparison had 

been done, and even if that comparison had resulted in the identification 

of the unknown DNA, that information, without more, would not have 

demonstrated appellant’s actual innocence or undermined the compelling 

evidence of his guilt. See Teoume-Lessane v. United States, 931 A.2d 478, 

488 (D.C. 2007) (defendant not prejudiced by trial court’s failure to advise 

him of pretrial IPA right to DNA testing, where “[e]ven if analysis of the 

[untested] hairs could have tended to indicate that [victim] was sexually 

active with persons other than [defendant] during the relevant time 

frame (a questionable premise in itself, as the presence of someone’s hair 

on another person’s body hardly establishes sexual intimacy) the trial 

judge correctly ruled that this evidence would have been irrelevant. 

Whatever DNA testing of the hairs might have shown, it would not have 
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proven . . . that [defendant] did not commit the crime.”). Cf. Cuffey, 976 

A.2d at 898 (trial court did not err in refusing to order blood samples of 

eyewitnesses for DNA comparison, where those samples “offered no 

reasonable prospect of supporting the ‘Winfield’ defense he sought to 

present, one assisted by no additional proffer of evidence beyond the mere 

presence of the eyewitnesses in the house” where the murder took place). 

II. The Trial Court Did Not Err in Denying 
Appellant’s Claim of Ineffective Assistance of 
Counsel. 

 Appellant argues that his trial counsel’s failure to advise him of his 

right to request pretrial DNA testing deprived him of his right to effective 

assistance of counsel (App. Br. 22-27). Appellant asserts that the trial 

court erred in failing to recognize that his counsel could have introduced 

the fact that unknown DNA was found in the apartment to undermine 

the government’s case (id. at 25-26). This claim too is meritless.  

A. Standard of Review and Applicable Legal 
Principles 

 To establish ineffective assistance of counsel, a defendant must 

show that “counsel made errors so serious that counsel was not 

functioning as the ‘counsel’ guaranteed the defendant by the Sixth 
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Amendment.” Strickland v. Washington, 466 U.S. 668, 686 (1984). In 

addition, a defendant must show that the “performance prejudiced the 

defense.” Strickland, 466 U.S. at 686. “‘Prejudice’ in this context connotes 

error ‘so serious as to deprive the defendant of a fair trial, a trial whose 

result is reliable.”’ Hill v. United States, 489 A.2d 1078, 1079 (D.C. 1985) 

(quoting Strickland, 466 U.S. at 687) (additional citation omitted). In 

other words, the defendant must “show a reasonable probability that, but 

for counsel’s unprofessional errors, the result of the proceeding would 

have been different.” Strickland, 466 U.S. at 694. 

 “[T]he trial court’s determination of whether counsel was ineffective 

presents a mixed question of both law and fact.” Otts v. United States, 

952 A.2d 156, 163 (D.C. 2008). This Court “must accept the trial court’s 

factual findings unless they lack evidentiary support in the record, but 

. . . review[s] the trial court’s legal determinations de novo.” Id. (internal 

citations omitted). 

B. Discussion 

 Appellant does not dispute the trial court’s conclusion that, even if 

his counsel had informed him of his IPA rights, the resulting DNA 

evidence would not have supported a third-party-perpetrator defense. 
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Instead, he argues that the trial court “failed to recognize that the DNA 

evidence could have been presented to the jury outside of a Winfield 

defense” (App. Br. at 25). Appellant claims that he could have used the 

evidence of the unknown DNA profiles to argue that the government 

failed to adequately investigate the case and to raise reasonable doubt 

that he was the perpetrator (id. at 26-27). 

 Appellant’s trial counsel, however, made those same arguments as 

to evidence that was potentially more probative of the perpetrator’s 

identity, and the jury rejected those arguments. Counsel presented 

testimony that the government failed to perform DNA testing on  

nail clippings and the cigarette butts found in her apartment, and argued 

that this alleged deficiency in its investigation was a reason to doubt 

appellant’s guilt (7/19/12 Tr. 197, 199, 205). Given the jury’s rejection of 

this defense, there is no reasonable probability that had appellant 

presented evidence of an unknown DNA profile on a single sock or on 

items he had left with a friend that were not found at the crime scene, 

the jury would have reached a different verdict. 

 As the trial court correctly found, neither the unknown male DNA 

profile on the items recovered from  nor the unknown female DNA 
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profile on the sock found at the crime scene “would have led the jury to 

find [appellant] not guilty,” because there was no evidence that these 

items were “related to the perpetrator, or even connected to the crime” 

(R. 35 at 9-10). For example, there was no evidence that the perpetrator 

left behind a sock, or even wore socks, at the time of the murder, much 

less that he or she left the items with the unknown male DNA among 

appellant’s belongings at  house before the murder. And, as in 

Hood, the items containing the unknown DNA were “ordinary personal . 

. . objects,” on which DNA “just as easily could have been left . . . before 

or after the crime was committed, under circumstances having nothing 

to do with it—for example, by family members, acquaintances, or 

strangers making use of the objects or merely touching them in ordinary 

social interactions[,] . . . or, for that matter, by investigators or unknown 

persons who could have handled the objects after the police acquired 

custody of them.” Hood, 28 A.3d at 565. As the trial court observed, the 

presence of a third person’s DNA in  apartment meant no more 

than that another person had been in the apartment (or, more precisely, 

had touched the sock that was found in the apartment) at some unknown 

point in time. Cf. Winstead v. United States, 809 A.2d 607, 611 (D.C. 
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2002) (rejecting claim that defense counsel rendered ineffective 

assistance by failing to introduce DNA evidence, in part because “the 

DNA evidence would not have given rise to a reasonable probability of 

acquittal”). 

 In contrast with the weak DNA evidence, the government’s 

evidence of appellant’s guilt was compelling. In the week preceding 

 murder, appellant grew increasingly hostile toward , 

calling her incessantly and threatening bodily harm. Appellant 

repeatedly accused  of giving him HIV and threatened to post 

pictures revealing her HIV status to the public. Strong circumstantial 

evidence suggested that appellant had twice ransacked  

apartment in the days before the murder, dumping her father’s ashes in 

the toilet, bleaching her clothes in the bathtub, and scrawling on the wall 

an accusation that she had given him HIV.16 The night before the 

murder, during several calls from  apartment, appellant again 

threatened to “get ” and accused her of giving him HIV (7/16/12 

 
16 Appellant asserts that “an unknown female could have learned that 
she contracted HIV from one of the decedent’s male sexual partners or 
feared that she did” (App. Br. at 27). This assertion, unsupported by any 
evidence in the record, is entirely speculative.  
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Tr. 77, 79-80, 99-100). Cell phone records indicated that appellant was in 

the area of  apartment around 9:18 p.m. on the night of the 

murder. At around 11:30 that night, appellant approached  

 and her son just a block from the apartment and, using 

 son’s cell phone, begged his mother to let him go home. The 

day after the murder, a photo of a scantily-clad  that labeled her 

a “bitch” and indicated that she had HIV was found hanging in a 

convenience store around the corner from  apartment (7/17/12 

Tr. 287-291). That same day, appellant admitted to his cousin that he 

had been at  apartment on the night of the murder and that he 

was in Baltimore, “trying to get himself together” (7/12/12 Tr. 105, 109-

110, 122-123). Appellant similarly told his sister that he was in Baltimore 

because he “needed to get away” because “things [we]re just not going 

right for [him]” (7/17/12 Tr. 376-377). When asked if “something 

happened,” appellant spontaneously said, “I didn’t do anything to ” 

(id.). A few days later, while seeking treatment at the hospital for suicidal 

thoughts, appellant informed a crisis intervention counselor that  

had been murdered and stated, “Bitch gave me HIV, bitch gave me AIDS” 

(id. at 451-452).  
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 In sum, appellant’s statements and conduct before and after the 

murder provided strong circumstantial evidence of his motive, intent, 

and opportunity to kill , and his consciousness of guilt thereafter. 

In the face of this powerful evidence, there is no reasonable probability 

that evidence of the unknown DNA profiles would have made a different 

verdict reasonably likely. See Sanchez-Rengifo v. United States, 815 A.2d 

351, 361 (D.C. 2002) (defendant failed to establish Strickland prejudice 

arising from his counsel’s failure to call independent DNA expert, where 

government’s evidence was “overwhelming”). 

CONCLUSION 

 WHEREFORE, the government respectfully submits that the 

judgment of the Superior Court should be affirmed. 
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