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Argument 
 

I. The Facts of the Case Were Not Overwhelming And Facts Not 
Included In Government’s Brief Support The Argument That There 
Were Others With Motive to Attack Decedent 

 
This was not an overwhelming case. There was no scientific evidence pointing 

to the defendant, no eyewitness, and no murder weapon connected to the defendant 

was found. There was no history of violence between the defendant and the victim, 

the victim merely told her mother that he was getting on her nerves. There was 

conflicting evidence that the victim said she was missing an extra key following the 

burglary the day before her murder. The motive that the government alleged was that 

the defendant feared the victim gave him HIV/AIDS even though it was conceded 

that he did not have HIV/AIDS. However, that was a motive that could have been 

shared by multiple people, male and female.  

The government’s brief fails to address multiple facts brought out at trial by the 

defense. It did not address the fact that  contradicted one other witness 

who claimed they heard the decedent say that she was missing her extra keys to her 

apartment that the defendant had returned to her. Ms.  testified that she was 

present and in a position to hear the decedent and she did not hear her make a 

comment about her spare keys being missing. 7/16/12 Tr., p. 215, 217. This was 

credible because she was not related to the decedent, was no longer dating the 

decedent’s cousin, and therefore was not biased. The government’s suggestion that 
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the defendant was in a state of jealous rage because he was constantly calling the 

decedent prior to her death was undermined by defense cross examination that 

established defendant had a habit of constantly calling loved ones. That he 

incessantly called his own family members in addition to the decedent. 7/12/12 Tr., 

p. 116-17. They also failed to include the evidence that suggested that the decedent 

had another past boyfriend who was present around the time of her death. 7/16/12 

Tr., p. 144-145. Mr. Littlepage’s statements to the decedent’s family that he believed 

the decedent had been sleeping with others was brought out through the testimony 

of decedent’s family and was not rebutted by them. 7/12/12 Tr., p. 79-80; 7/16/12 

Tr., p. 49. 

The fact that the decedent may have been having relationships with other persons 

combined with the fact that there were signs hanging in the neighborhood identifying 

her by name and address, stating that she was HIV positive, were significant in that 

it provided a motive for other persons that she may have infected. One of which 

could have been a female who had been infected by a shared partner, resulting in the 

unknown female DNA evidence left at the scene immediately near the decedent’s 

body. 

The ability to compare this evidence to the DNA through CODIS was in the 

government’s sole control.  Without it, Mr. Littlepage could not show the full extent 

of his prejudice. 
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II. Defendant Was Unable to Present Exculpatory Evidence  
 

The government argued that Mr. Littlepage was not entitled to have the DNA 

evidence compared in CODIS under Brady v. Maryland because it would require 

them to create evidence, rather than provide evidence already in their possession.  

Gov’t Br. p. 41-42.  However, that takes a very narrow view of its obligation to 

disclose exculpatory evidence. Exculpatory evidence has been broadly interpreted 

to include any evidence that would tend to undermine the government’s evidence 

that the defendant committed the offense in question. See Kyles v. Whitley, 514 U.S. 

419, 433-37 (1995)(citing to Brady v. Maryland, 373 U.S.83 (1963) But, as Mr. 

Littlepage argued in his opening brief, this is the type of information that is already 

in the government’s possession.  In fact, it is in their sole possession and control as 

defendants are unable to access the CODIS system or make requests of it themselves. 

34 U.S.C. § 12592(b)(1).  When the government tests DNA evidence for their own 

purposes, they are not considered to be creating, making, generating, or fabricating 

evidence.  They are using the evidence and information in their possession to find 

further leads to the perpetrator, or the perpetrator itself. Upon receipt of the pre-trial 

DNA test of the sock, defense counsel could have made a Brady demand requesting 

the government to submit the sock’s DNA to the FBI for a CODIS match in order to 

obtain further exculpatory evidence that might arise regarding the identity of the 

female DNA.    
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To support their argument, the government cites to Bellinger v. United States, 127 

A.3d 505 (D.C. 2015).  There, the court held that there was no Brady violation 

because appellant could not proffer that anyone acting on behalf of the government 

possessed information that the gun recovered in the case was the same gun used in 

an apparently unrelated shooting. Id at 520 (emphasis added).  In contrast, here had 

the government conducted the DNA analysis of the sock pretrial as the defendant 

had a right to request, it would have known that the sock found at the crime scene 

adjacent to the couch where the victim was found contained DNA evidence of a 

female other than the victim. It would have had the sole ability to compare it in 

CODIS and provide that information to both the government and the defendant.  

The government further argued that Mr. Littlepage failed to demonstrate that the 

CODIS search would have yielded material evidence. But, pre-trial DNA testing 

under the D.C.’s IPA does not have a materiality requirement. DC Code § 22-4132 

(b)(2). The standard in this case, where the error of the trial court and deficient 

performance of defense counsel has been conceded, is whether the prejudice prong 

of the Strickland two prong standard was met. Clearly, appellant is hamstrung in 

meeting that burden if he can’t compare the two DNA samples. Moreover, Appellant 

does not have to show by a preponderance of the evidence that he was prejudiced, 

he need only show that the result of the trial was rendered unreliable: 

[t]he result of a proceeding can be rendered unreliable, and hence 
the proceeding itself unfair, even if the errors of counsel cannot 
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be shown by a preponderance of the evidence to have determined 
the outcome. 

 

Strickland v. Washington, 466 U.S. 668, 694 (1984). Moreover, the cases cited by 

the government in support of their assertion of the lack of materiality with regard to 

post conviction IPA testing are factually distinguishable from the instant case.  In 

Hood v. United States, 28 A.3d 553 (D.C. 2011), the appellant failed to present any 

plausible scenario in which traces of a third person’s skin cells would exonerate him 

of the decedent’s murder.  He had not identified or described another possible 

perpetrator whose link to the crime could be corroborated through DNA testing, 

resulting in this Court’s affirmation of the trial court’s denial for post-conviction 

testing.  Id. at 564-565.  Mr. Littlepage has argued throughout that the unknown 

female DNA on found on the sock directly near the decedent’s body may have come 

from either a witness or from a female perpetrator who may have contracted HIV 

through a shared partner.  Further, unlike in Hood,  the sock has been tested and does 

not contain any DNA evidence of the decedent (or Mr. Littlepage) and cannot be 

considered just another ordinary personal or household object as the rings and 

personal items belonging to the decedent in Hood. In Cuffey v. United States, 76 

A.2d 897 (D.C. 2009), there were multiple eye-witnesses who saw appellant enter 

the home, procure a knife, and stab the decedent.  Id. at 898. Due to the sheer amount 

of decedent’s own blood on his shirt, the FBI expert did not test it for additional 
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DNA evidence, opining that it would mask the presence from any other DNA 

contributor.  For those reasons, this Court affirmed the trial courts refusal to conduct 

additional DNA testing.  Id. at 898-899. Here, there were no eye-witnesses placing 

Mr. Littlepage at the murder and there was clear DNA evidence of an unknown 

female on the sock. 

As Mr. Littlepage argued in his brief, the unknown female DNA profile found on 

the sock next to the decedent is material because of its proximity to the decedent in 

the crime scene and relevant in that it could belong to a witness who was in the 

decedent’s apartment or further that it would have qualified as evidence of a putative 

perpetrator. Appellant Br., p. 26. 

Conclusion 
 

The defendant was denied his right pursuant to the Innocence Protection Act, and 

principles of due process included in Criminal Rule 16, to seek pretrial DNA testing 

of potentially exculpatory evidence seized at the site of the murder. Mr. Littlepage 

was denied that right due to the combined professional errors of trial counsel and the 

court. The error was subsequently exacerbated by the trial court’s post-conviction 

error in denying the defendant the ability to compare the DNA on a sock found near 

the victim to the data on the FBI’s CODIS database through a manual keyboard 

search. The defendant was prejudiced because he was denied a potential defense that 

pointed to another person that committed the crime or at a minimum, he was denied 
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the ability to have defense counsel argue that an unknown person’s DNA was found 

at the crime scene and the government failed to pursue that evidence. As set forth 

above this was not an overwhelming case and the absence of the DNA evidence and 

CODIS search for matching DNA from convicted felons rendered the trial 

proceedings unreliable and hence the proceeding themselves unfair. 

      Respectfully submitted, 

      _______/s/________ 
      Richard Seligman 
      Bar No. 296426 
      601 Pennsylvania Ave., N.W. 
      Suite 900 S 
      Washington, DC 20004 
      (202) 745-7800 
      Email: RASeligman@gmail.com 
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