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Statement of the Issues 
 

1. Whether it was error for the court to deny Mr. Littlepage’s Motion seeking to 

compare DNA evidence found at the crime scene to DNA data of convicted 

felons maintained on the federal CODIS database based on the Innocence 

Protection Act? 

2. Whether it was error for the court to find that Mr. Littlepage would not have been 

entitled to pre-trial DNA testing as discovery of potential exculpatory evidence 

under DC Superior Court Rule 16 and Brady v. Maryland? 

3. Whether it was error for the court to find that Mr. Littlepage was not prejudiced 

by his counsel’s failure to request pre-trial DNA where the post-conviction DNA 

testing resulted in DNA evidence from the crime scene belonging to an unknown 

person which could have been presented to the jury? 

Statement of the Case 

Keith Littlepage was arrested on March 9, 2011 for the murder of  

on March 4, 2011. He was indicted on November 9, 2011 on two counts of first-

degree murder while armed (22 DC §2101), first degree burglary (22 DC §801(A)), 

second-degree burglary (22 DC §801(B)), second-degree theft (22 DC §3211, 

3212(B)), and three counts of threatening to injure and kidnap a person (22 DC 

§1810).  His trial began on July 11, 2012 and after an almost two week jury trial, he 

was convicted on July 24, 2012 of all of the charges except for theft.  He was 
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sentenced on November 9, 2012 to terms of 50 years incarceration for each count of 

first-degree murder, 27 years for first-degree burglary, 13 years for second-degree 

burglary, and 18 years for each count of threats, all counts concurrent to each other. 

On December 3, 2012, he filed a direct appeal.  The Court of appeals affirmed, but 

ordered that the murder convictions merge. After remand on November 20, 2015, 

his sentence was revised to dismiss count # 2 of first-degree murder. 

Defendant filed a pro-se motion for post-conviction DNA testing on March 22, 

2016.  The government replied on June 16, 2016.  Counsel for defendant was 

appointed and he filed a Defense Motion for DNA testing on September 25, 2017. 

After multiple hearings on the motion, the Court granted the motion for post-

conviction DNA testing on January 11, 2018. 

After the results of the DNA testing was returned, Mr. Littlepage sought to have 

the unknown DNA evidence run through CODIS via a motion filed on September 

18, 2018 and a supplement filed on October 29, 2018.  The government filed an 

opposition on October 23, 2018 and a response to the supplement on November 21, 

2018.  Oral arguments were held on December 11, 2018, after which the government 

filed an amended opposition on February 26, 2019.  Defendant filed a supplement 

to his motion on March 1, 2019.   

The defendant filed a pro-se 23-110 motion on September 5, 2018 alleging 

ineffective assistance of counsel for his trial counsel’s failure to advise him of his 
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right to have evidence tested under the Innocence Protection Act.  Counsel for 

defendant filed a supplemental 23-110 motion on December 7, 2018.   

On May 2, 2019, the Court issued an order denying defendant’s motions to have 

the unknown DNA compared with known felon’s DNA contained on the CODIS1 

registry and denied the motion to vacate his conviction for ineffective assistance of 

trial counsel for failure to advise the defendant of his right to obtain DNA testing of 

the police evidence collected at the crime scene.  

Statement of Facts at Trial 

At trial the evidence in the government’s case included the testimony of the 

decedent’s mother , her mother’s fiancé , her sister  

, her nephew , Mr.  girlfriend , the 

defendant’s mother , his sister , his friend , 

his cousin   a grocery clerk , salon owner  

, customs operation manager for Cricket Wireless , MPD 

Officers , FBI supervisory special 

agent , crisis intervention counselor , forensic 

services office , and medical examiner . 

The decedent’s mother  testified that Keith Littlepage and  

(decedent) had been seeing each other on and off for 15-20 years. 7/12/12 

                                                
1 “CODIS” is the FBI’s Combined DNA Index System. 
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Tr., p. 53. According to the decedent’s sister , prior to Ms. ’s 

death Mr. Littlepage became suspicious that she was having sexual relations with 

other men. 7/16/12 Tr., at 49.  This was confirmed by the decedent’s mother, who 

testified that Mr. Littlepage had called her stating that he had done the decedent’s 

laundry and was concerned about stains in her underwear. 7/12/12 Tr., p. 79-80. 

Mr. Littlepage also had told the decedent’s mother that he was going to post 

naked pictures of the decedent at neighborhood liquor and grocery stores to 

embarrass her (7/12 Tr. 139-142) and left a voicemail for her sister that he was going 

to post photos in neighborhood store fronts revealing that she was HIV positive and 

accusing her of infecting unsuspecting men. 7/16 Tr. 37-38.   grocery store 

clerk  confirmed that there were color photographs of the decedent, 

which he took down after learning she had been murdered, wearing an open robe, 

bra, and panties; it identified the decedent by name and address, stated that she had 

AIDS and HIV, and called her a bitch.  7/17 Tr.287-291, 306-307, 310-311.  

Ms.  testified that Mr. Littlepage would frequently call her trying to reach 

Ms. . 7/16/12 Tr., p. 37. But the evidence presented through defendant’s 

cousin  was that Mr. Littlepage would frequently call his own relatives 

as well, not just Ms.  and her relatives. 7/12/12 Tr., at 116-17.  He was 

generally a pain in the butt.  Id. 
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By March 1, 2011 Ms.  testified that the pair had broken up and Ms.  

had stopped staying at their shared apartment and was instead staying with her 

family. Id. at 81. Her testimony was that she had never seen or suspected Mr. 

Littlepage of acting physically violent toward her daughter, and that when Ms. 

 came to stay with her mother it was because Mr. Littlepage was getting on 

her nerves.  Id. at 155-156. 

Ms.  testified that on March 2, 2011 Mr. Littlepage called Ms.  at her 

mother’s house to inform her that someone had broken into their apartment and that 

he had already called the police. 7/12/12 Tr., at 81-82; 7/16/12 Tr., at 16, 18-19, 254. 

MPD Officer  testified that Ms.  and Mr. Littlepage were at the 

apartment when the police arrived around 2:00 am and the place had been completely 

ransacked.  7/16/12 Tr., at 221, 249.  The television had been stolen.  7/16/12 Tr., p. 

223. Mr. Littlepage was no longer residing at the apartment at that point.  He had 

moved in with Ms.  in the preceding fall, but prior to that, a few friends had 

lived with her.7/12/12 Tr. at 157. 

The decedent’s nephew  testified that Ms.  returned to the 

apartment to clean it on March 4, 2011 and was joined by himself and his then 

girlfriend .  7/16/12 Tr., at 116-17, 145, 201-03. Mr.  testified 

that upon arriving, the apartment had been ransacked again. Clothes were all over 

the floor and in the bathtub. Bleach had been poured over them. An urn containing 





 

7 

 

see if she was all right. Id. She went with her friend . Inside, they 

found Ms.  laid out on the sofa, covered by a comforter.  

The medical examiner testified that Ms.  was dead of multiple stab wounds 

from a sharp instrument. 7/17 Tr. 412-422. The murder weapon was never identified 

or recovered. No physical evidence linking Mr. Littlepage to the murder was 

admitted at trial.  

Statement of Facts at Post Conviction Hearings 

Defendant filed a pro-se motion for post-conviction DNA testing on March 28, 

2016.  Trial Record (hereafter “R”) 7. On April 14, 2016 the trial court ordered the 

government to respond to the defendant’s pro-se motion. R.8. The government filed 

an opposition on June 10, 2016 asserting that the defendant was not entitled to post-

conviction testing under the Innocence Protection Act and noted that the defendant 

did not request testing of evidence prior to trial. R. 9. The defendant filed a reply on 

July 21, 2016 asserting that he was not advised pretrial of his right to request DNA 

testing of the government evidence by either his defense counsel or the trial court. 

R. 10. On June 23, 2017 the trial court appointed counsel for the defendant and 

scheduled a status hearing for June 30, 2017. R. 13. At the hearing, defense counsel 

waived Mr. Littlepage’s presence and the court addressed its’ view of the motion 

and noted that after reviewing the record neither defense trial counsel nor the court 

had advised the defendant pre-trial of his right to request DNA testing of the 
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government’s evidence. The court acknowledged its own error in failing to advise 

the defendant and suggested that the best tactic was to do the DNA testing and 

address prejudice later. 6/30/17 Tr. 3-4.  Post-conviction counsel for defendant filed 

Defense Motion for DNA Testing on September 25, 2017. R. 14. 

At the post-conviction hearing held on December 1, 2017, the court ordered that 

87 items be sent to Sorenson Lab and tested for DNA. 12/1/17 Tr., p. 20. Defendant 

sought to have the testing delayed for two months while he attempted to locate 

 and the chain necklace that was allegedly in his possession which 

belonged to the decedent, so that the necklace may be tested as well.  The court 

denied this request, ordering that all requested items be sent off for testing and if the 

necklace was ever located, it could be sent off at a later date. 

The lab report provided that of all items tested, there were 4 that returned as 

having DNA profiles that did not belong to the defendant or the decedent.  Upon 

receiving these results, defendant filed a motion seeking to have the items entered 

into CODIS for comparison or, in the alternative, to have the government test the 

items so they could be entered into CODIS for comparison. Motion to Order the 

Department of Forensic Sciences to Enter the DNA Profile Into the CODIS System 

or to Conduct DNA Testing on Four Items, R. 25. The government responded that it 

was not possible to enter the DNA into CODIS because Sorensen was an 

independent, non-government lab and the testing was not done on behalf of the 
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government and further that it was unknown whether there would be DNA left from 

the samples for the government to test and that Mr. Littlepage still had not proven 

how these items were evidence of a putative perpetrator. Government’s Opposition 

to the Defendant’s Motion to Order the Department of Forensic Sciences to Enter 

the DNA Profile into the CODIS System or to Conduct DNA Testing on Four Items, 

R.,27, p. 9-11. 

The court heard arguments on the matter on December 11, 2018. The government 

argued that defense would have been entitled to have the DNA evidence tested pre-

trial, and argue any third party DNA results to the jury, but that the IPA and CODIS 

regulations did not support that the government had to tell them who that DNA 

belonged to. 12/11/18 Tr. p. 1-15. The court countered that if the evidence were 

probative of who the perpetrator was, i.e. the murder weapon, that he could order the 

government to do a testing to find out who it was.  12/11/18 Tr., p. 15-18. Counsel 

for defense argued that the unknown DNA evidence was probative of a third party 

perpetrator and thus should be compared in CODIS. Id., p. 22-30. The Court 

disagreed.   

Also discussed at the hearing was Mr. Littlepage’s §23-110 motion. R. 26, R. 31. 

The court opined that knowing whose DNA was on the 3-4 items would not have 

helped his case because they were not evidence of a third party perpetrator and could 

not have been entered into evidence via a Winfield defense. Id., p. 31-44. 
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 The court later confirmed its holdings in its order denying Mr. Littlepage’s 

motions on May 2, 2019. Order Denying Def’s IPA Mot. for Further DNA Testing 

and §23-110 Mot. Based on Ineffective Assistance of Counsel, R. 35, Limited 

Appendix, I. In its order, the court held that because Mr. Littlepage failed to show 

how the DNA comparison would demonstrate his innocence, the Innocence 

Protection Act did not support further post-conviction DNA testing, that because it 

was not evidence of a third party perpetrator it could not be entered into the CODIS 

database, and that Mr. Littlepage was not entitled to DNA testing under traditional 

discovery rules because it would be considered creating evidence. Limited 

Appendix, I, Order, p. 11.  The court further held that although Mr. Littlepage 

established that his trial counsel was deficient in failing to inform him of his right to 

pre-trial DNA testing, he failed to show that he was prejudiced. The court ruled the 

evidence from the testing done post trial did not reveal evidence of a third party 

perpetrator and the court would not have granted the defendant's request to compare 

DNA results to the profiles in the CODIS database. The court stated that the four 

items that were returned with DNA belonging to someone other than the defendant 

or decedent were not sufficient to be presented under a Winfield defense. Limited 

Appendix, I, Order, p. 21-24. 

Summary of the Argument 
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Mr. Littlepage was denied his right to test evidence pre-trial as guaranteed by the 

Innocence Protection Act.  Recognizing the defendant was not informed of this right 

by either defense counsel or the court, the court authorized post-conviction testing.  

When Mr. Littlepage sought to have the results of the testing compared with DNA 

stored on CODIS, the trial court denied his request applying the wrong legal 

standard. The court in fact had the authority to order a comparison via a manual 

keyboard search of CODIS and it was an abuse of discretion for the Court to fail to 

do so by relying on an incorrect legal standard and an incorrect factual assertion by 

the government.  

Evidence, namely a sock, was found near the decedent’s body which contained 

DNA evidence of someone other than the defendant or the decedent. If defense 

counsel or the trial court had advised Mr. Littlepage of his right to do DNA testing 

under the Innocence Protection Act, this is evidence that at a minimum he could 

have used to raise doubt about his being the perpetrator. He was prejudiced by his 

trial counsel’s failure to advise him of his rights when he was unable to present the 

evidence to the jury. In addition, he also maintains that a comparison with the 

CODIS database would have advanced his defense by potentially identifying a 

person who may have been the actual perpetrator or a key witness who was present 

on the scene. At the very least the defense could have raised doubts about the police 

investigation and its failure to follow up on potential leads of the real perpetrator.  
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Argument 
 

I. The Court Applied the Wrong Legal Standard and Relied on 
Misleading Factual Assertions by the Prosecutor Regarding Existing 
FBI Practices for Comparing Unidentified DNA with Known Samples 
of Convicted Felons’ DNA Maintained on the CODIS Registry  

 
A.  Standard of Review 

A trial court's legal conclusions are reviewed de novo and its underlying findings 

of fact for clear error. Vaughn v. United States, 93 A.3d 1237, 1254 (D.C. 2014) 

(citing to Miller v. United States, 14 A.3d 1094, 1120 (D.C. 2011)). 

A trial court’s exercise of discretion must “be founded upon correct legal 

principles.” In re J.D.C., 594 A.2d 70, 75 (D.C.1991) (citing Conrad v. Medina, 47 

A.2d 562, 565 (D.C.1946)).  This court reviews for an abuse of discretion if the trial 

judge rests their “conclusions on incorrect legal standards.” Id. (citing Jett v. 

Sunderman, 840 F.2d 1487, 1496 (9th Cir.1988)).  

B. Argument 
 

The defense in its post-conviction motions sought to have DNA samples from the 

crime scene compared with DNA samples in the CODIS system.2 The government 

                                                
2 . Mot. to Order DFS to Enter the DNA Profile Into the CODIS System or to 
Conduct DNA Testing on Four Items, Supp. to Mot. to Order DFS to Enter the 
DNA Profile Into the CODIS System or to Conduct DNA Testing on Four Items, 
Def’s Response to Govt’s Opp. to Def’s Mot. to Order DFS to Enter the DNA 
Profile Into the CODIS System or to Conduct DNA Testing on Four Items, Supp. 
II to Mot. to Order DFS to Enter the DNA Profile Into the CODIS System or to 
Conduct DNA Testing on Four Items, R. 25, 28, 30, 34. 
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objected, saying it could not be done, raising various objections including that: the 

defendant failed to establish how the evidence would have helped establish that he 

was innocent; independent non-government labs are not authorized to access or 

upload profiles into CODIS; the testing was completed on behalf of the defense not 

the prosecution; and the defense did not prove that the evidence was attributable to 

a putative perpetrator.  See Govt’s Opp. to the Def’s Mot. to Order DFS to Enter the 

DNA Profile Into the CODIS System or to Conduct DNA Testing on Four Items, 

R.,27. The government further supplemented that the three items with unknown male 

DNA evidence were in fact not found at the crime scene, but were turned in to the 

police by . Govt’s Amended Opp. to the Def’s Mot. to Order DFS to 

Enter the DNA Profile Into the CODIS System or to Conduct DNA Testing on Four 

Items, R, 33. 

The defense made clear that it was seeking a comparison of the DNA found on 

the crime scene to the CODIS database for the purpose of identifying exculpatory 

evidence.  It sought various procedures to do so, including having the court order the 

U.S. Attorney’s Office to complete the DNA testing and request that comparison. 

In its order denying Defendant’s motion to have DNA samples entered into 

CODIS or alternatively have the government test the DNA and then compare the 

samples into CODIS, the court determined that because the DNA samples did not 

reveal evidence of the “putative perpetrator” as required by the FBI (NDIS 
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Operational Procedures Manual 3.1.1.1) for CODIS, they were not eligible to be 

entered into CODIS under either the pre or post trial provisions of the Innocence 

Protection Act.  Order Denying Def’s IPA Mot. for Further DNA Testing and §23-

110 Mot. Based on Ineffective Assistance of Counsel, R. 35, Limited Appendix I, p. 

9-19. 

The Innocence Protection Act, DC Code DC Code § 22-4131 through 4135, 

governs pre and post-trial testing of DNA evidence, but does not control what 

evidence gets entered into CODIS or otherwise compared with the known DNA 

samples registered on CODIS.  There is no provision in the Innocence Protection 

Act that speaks to entering DNA into or comparing DNA evidence with DNA on the 

database, only what evidence a defendant is entitled to have tested.  DC Code § 22-

4132, 4133.  The purpose of the Innocence Protection Act is to assist defendants in 

analyzing DNA evidence which may be exculpatory.3  Exculpatory evidence has 

been broadly interpreted to include any evidence that would tend to undermine the 

government’s evidence that the defendant committed the offense in question. See 

Kyles v. Whitley, 514 U.S. 419, 433-37 (1995)(citing to Brady v. Maryland, 373 U.S. 

83 (1963); United States v. Bagley, 472 U.S. 667 (1985)); Miller v. United States, 

                                                
3 “Post-conviction DNA testing does not merely exonerate the innocent it can also 
solve crimes and lead to the incarceration of very dangerous criminals. In case 
after case, DNA testing that exculpates a wrongfully convicted individual also 
inculpates the real criminal.” 150 Cong. Rec. S11610, 2004. 
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14 A.3d 1094, 1110 (D.C. 2011)(exculpatory information is information of any kind 

that would suggest to any prosecutor that the defense would want to know about it). 

Appellant submits that the trial court committed error of law when it relied on the 

regulation’s requirement of there being a “putative perpetrator” as a condition of 

ordering a comparison of potentially exculpatory DNA evidence with DNA in the 

CODIS database. The condition in the regulation pertains to adding suspect DNA 

into the database, not a mere comparison. The government knew or should have 

known that an alternative procedure was available to law enforcement that involved 

a manual “keyboard” search/comparison of the CODIS database that did not require 

the DNA from the crime scene be added to the CODIS database. However, they 

repeatedly misled the court arguing the only procedure for comparison was to add 

the unknown DNA evidence into the CODIS database. At oral arguments on the 

motion, counsel for Mr. Littlepage reiterated that he was trying to get the DNA 

compared to profiles in COIDS by any means possible.  12/11/18 Tr., p. 22.  The 

government argued that the CODIS rules do not allow the DNA samples from the 

defendant’s lab be entered but never mentioned that a comparison could be 

accomplished through a manual keyboard search. 12/11/18 Tr., p. 16. See also Govt 

Opp, R. 27, detailing the methods for DNA to be entered into CODIS and arguing 

that Mr. Littlepage’s request for comparison does not meet those requirements. 
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The CODIS database was created by congress with the purpose of assisting the 

administration of justice.  The federal law creating CODIS, 34 USC §12592, 

authorizes the FBI to operate and maintain a national DNA database where samples 

collected at crime scenes can be compared to generate leads in criminal 

investigations.4 The statutory authorization provided for the database to be 

maintained by the FBI and as such the FBI was authorized to implement regulations 

consistent with the intent and purpose of the statute.  34 USC §12592(a).  In doing 

so the FBI set up guidelines with regard to what DNA records could be maintained 

both permanently and temporarily in the database. People convicted of a felony 

could have their DNA stored permanently in the database, however DNA evidence 

of possible suspects, not ultimately convicted of a felony would have their identity 

and DNA removed. 34 USC §12592(d). As a privacy measure, the FBI regulations 

added a requirement that before DNA could be added to the CODIS database, they 

had to be deemed a “putative perpetrator”.  NDS Manual, 3.1.1, at  p. 27.  However, 

the FBI also could compare crime scene DNA evidence with the CODIS database 

without that requirement as long as the crime scene evidence was not added to the 

CODIS system. That procedure is called a manual “keyboard” comparison which is 

established in the FBI’s own manual. NDS Manual, 5.3, Limited Appendix II, p. 55-

                                                
4 DNA Testing in Criminal Justice: Background, Current Law, Grants, 
Congressional Research Service (January 24, 2018). 
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56. The government is deemed to be aware of this alternate procedure and should 

have informed the Court (and defendant) of all the proper procedures. 

These procedures were explained in a published opinion from the District Court 

in Northern District of Illinois in 2009 in Riveria v. Mueller, 596 F.Supp.2d 1163 

(N.D. Ill. 2009). As detailed in Riveria v. Mueller, there is an option available 

pursuant to the NDIS Operational Procedures Manual to manually enter DNA to 

CODIS for a comparison, a “keyboard” search, without having to fully upload a 

DNA profile to CODIS. 

In its current form, the DNA Act itself does not address the matter of 
manual keyboard searches. An earlier version of the Act did define the 
term “keyboard search” as “a search under which information 
obtained from a DNA sample is compared with information in the 
index without resulting in the information obtained from a DNA 
sample being included in the index.” 42 U.S.C. § 14132(e)(2), 
repealed by Pub.L. No. 109–162, § 1002(4) (2006). That earlier 
version also said little about when and under what circumstances such 
a search will be performed. Instead, the NDIS Procedures Board—
composed of representatives of local, state, and federal law 
enforcement agencies—has developed certain internal guidelines, 
known as Operational Procedures, governing such searches. Id. ¶ 12. 
These Operational Procedures have not been formally adopted as 
federal regulations... 
 
... 
 
The Operational Procedures state that a manual keyboard search 
“may” be initiated by the NDIS Custodian on request, so long as the 
request complies with the DNA Act, the Privacy Act, and “other 
applicable legislation/regulation.” (Operational Procedures, A.R. at 
31–2 ¶ 4.0.) It states further that “if the search can be conducted,” the 
NDIS staff “shall” perform it. Id.  
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Id.  at 1166–1168. 
 

The ultimate goal of the defendant’s motion was to compare the unknown DNA 

samples with those already in CODIS to determine if they belonged to anyone 

already in the system whose DNA was found near the body on the crime scene.  

When “reviewing the decision for an abuse of discretion [we] must determine 

whether the decision maker failed to consider a relevant factor, whether he relied 

upon an improper factor, and whether the reasons given reasonably support the 

conclusion.” Johnson v. United States, 398 A.2d 354, 365 (D.C. 1979) (internal  

quotation marks and citation omitted); Brooks v. United States, 993 A.2d 1090,1093 

(D.C. 2010) (Citing (James) Johnson v. United States, Supra.)  

we explained in In re J.D.C., 594 A.2d 70, 75 (D.C.1991), However, 
[j]udicial discretion must ... be founded upon correct legal principles, 
Conrad v. Medina, 47 A.2d 562, 565 (D.C.1946), and a trial court 
abuses its discretion when it rests its conclusions on incorrect legal 
standards. Jett v. Sunderman, 840 F.2d 1487, 1496 (9th Cir.1988); see 
also Johnson [v. United States ], 398 A.2d [354], 365 [ (D.C.1979) ]. 
Moreover, “[a]n informed choice among the alternatives requires that 
the trial court's determination be based upon and drawn from a firm 
factual foundation.... [I]t is an abuse [of discretion] if the stated 
reasons do not rest upon a [sufficient] factual predicate.” Johnson, 
supra, 398 A.2d at 364 (citations omitted). (Footnote omitted.) “A 
[trial] court by definition abuses its discretion when it makes an error 
of law.” Koon v. United States, 518 U.S. 81, 100, 116 S.Ct. 2035, 135 
L.Ed.2d 392 (1996).    
 

In Re Ko.W. 774 A2d 296, 303 ( DC 2001)  

As evidenced by Riveria, the manual keyboard option for comparison was a fact 

that was not considered by the trial court and the court applied the wrong legal 
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standard when imposing the requirement that the DNA evidence must be evidence 

of the “putative perpetrator.” This is something the court had the authority to order 

and it was an abuse of the court’s discretion to deny Mr. Littlepage’s motion to do 

so under the standards of the Innocence Protection Act. 

If the court had applied the correct legal standard and the DNA comparison had 

been completed, Mr. Littlepage could be in possession of the identification of the 

unknown individuals and would have been able to use this information to conduct 

further investigations or use in further post-conviction filings.  This kind of 

information would be especially important in a circumstantial case such as the one 

here where not a single piece of physical evidence was connected with Mr. 

Littlepage through fingerprints or DNA nor was there an eyewitness that saw him 

commit the crime. All that the government had to go on were the accusatory, and 

sometimes conflicting, statements of grieving family members.  The government’s 

alleged motive that connected him to the crime was his asserted belief that she gave 

him AIDS and that he was jealous because she was having sex with others. Because 

of that, he allegedly threatened to post signs saying she was spreading AIDS. 

However, that also offers a motive for others, both males and their other female 

sexual partners, to commit the crime. Possession of the results of the DNA 

comparison would have provided additional leads to follow and possible new 

evidence to investigate and present to the jury. Without the comparison, we will 
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never know if Mr. Littlepage suffered prejudice with respect to a third party 

perpetrator. Nevertheless, the defense was still prejudiced by the its inability to use 

the exculpatory evidence and point to the DNA of one or more unknown individuals 

at the crime scene who were not pursued by the government.       

II. The Trial Court Committed Error When it Ruled that the Defendant 
was not Entitled to Pre-trial DNA Testing as Discovery of Potential 
Exculpatory Evidence Under Rule 16 and Brady v. Maryland 
 
A. Standard of Review 

A trial court's legal conclusions are reviewed de novo and its underlying findings 

of fact for clear error. Vaughn v. United States, 93 A.3d 1237, 1254 (D.C. 2014) 

(citing to Miller v. United States, 14 A.3d 1094, 1120 (D.C. 2011)). 

B. Argument 

The court erred when it denied Mr. Littlepage’s motion under Superior Court 

Rule of Criminal Procedure 16, finding that he was not seeking to compel the 

government to produce evidence already in their possession, but to otherwise create 

it. Limited Appendix, I, Order, p. 10-11. But under discovery Rule 16, a defendant 

is entitled to pre-trial testing of DNA evidence.  Ventura v. United States, 927 A.2d 

1090, 1098 (D.C. App. 2007). The court recognized this at oral arguments on the 

motion, acknowledging the above, pointing out that Mr. Littlepage would have been 

able to request that the DNA be tested pretrial under Rule 16. 
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THE COURT: Theoretically you could. Theoretically you could. For 
example, a footnote in the Ventura case indicated that they could have 
asked for a testing under Rule 16. And so that would be discovery. 
 

12/11/18 Tr., p. 12-13. It follows then that Mr. Littlepage would further have 

been entitled to request a manual keyboard search to compare the government’s 

findings of the DNA test, as it was something solely in the government’s control.  

This is also supported pre-trial by Brady.  The due process obligation under Brady 

to disclose exculpatory information is for the purpose of allowing defense counsel 

an opportunity to investigate the facts of the case and, with the help of the defendant, 

craft an appropriate defense. Perez v. United States, 968 A.2d 39, 66 (D.C. 2009).   

In denying Mr. Littlepage’s request under Rule 16, the court determined that a 

defendant was not entitled to request “that the government perform a function to 

create evidence that defendant hopes would have been useful at trial.”  Limited 

Appendix I, Order, p. 10-11. Recognizing that the Court of Appeals had not yet ruled 

on the issue, the court relied on Cowels v. FBI, 327 F.Supp.3d 242 (D.Mass. 2018) 

to support its finding.  Cowels was an administrative law case out of the District of 

Maryland and is not controlling in this matter.  In Cowels, the trial court in fact 

ordered that the unknown DNA evidence be entered into the state DNA index system 

(SDIS), but did not believe it had the authority to order the FBI to enter into the 

national DNA index system (NDIS).  Id., at 246 (emphasis added).  While the 

District of Columbia’s Department of Forensic Sciences is considered an SDIS lab, 
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the District of Columbia does not have its own state DNA index system and all DNA 

evidence from the District of Columbia is entered at the national level. Unlike in 

Cowels, the trial court below did not say that it lacked jurisdiction to order the 

evidence compared to the national database, rather it argued against the government 

that if there was sufficient evidence it could order a comparison be made.  12/11/18 

Tr., p. 16-18.  

Further, requesting the government to compare DNA evidence to the DNA stored 

in CODIS is not “making evidence” as the trial court alleged.  This is information 

that is already in the government’s possession.  It is exactly the type of evidence that 

Brady speaks to as it is in the sole possession and control of the government.  If the 

government had not already had a suspect and tested the unknown DNA evidence 

from the sock, they would not be creating, making, generating or fabricating 

evidence.  They would be using the evidence and information in their possession to 

find further leads to the perpetrator.  

III. The Court Erred in Finding That Mr. Littlepage Did Not Receive  
Ineffective Assistance of Counsel Because He Was Not Prejudiced by 
His Counsel’s Failure to Request DNA Testing Pre-Trial 

 
A. Standard of Review 

 
Whether counsel rendered ineffective assistance is a mixed question of law and 

fact. This court accepts “the trial court's factual findings unless they lack evidentiary 

support in the record,” but reviews the trial court's legal conclusions de novo. See 
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Dobson v. United States, 815 A.2d 748, 755 (D.C.2003). This court reviews the 

denial of a § 23–110 motion for abuse of discretion. Thomas v. United States, 772 

A.2d 818, 824 (D.C.2001). 

B. The Court Erred When It Found That Mr. Littlepage Was Not 
Prejudiced by His Counsel’s Failure to Request DNA Testing Under the 
Innocence Protection Act Because the Unknown DNA Samples Could 
Have Been Used in His Defense at Trial 

 
Mr. Littlepage submits that he received ineffective assistance of counsel when 

his attorney did not advise him of his right to request DNA testing of the evidence 

seized from the crime scene. Mr. Littlepage argued in his motions that had the jury 

been presented evidence of unknown DNA on items collected from the crime scene, 

and that none of his own DNA was found on the same, that the jury would have 

reached another verdict.  R., 25, p. 3.  

The standards which govern claims of ineffective assistance of counsel have been 

articulated by the Supreme Court in Strickland v. Washington, 466 U.S. 668, 687 

(1984): 

First, the defendant must show that counsel's performance was 
deficient.... Second, the defendant must show that the deficient 
performance prejudiced the defense. This requires showing that 
counsel's errors were so serious as to deprive the defendant of a 
fair trial, a trial whose result is reliable. 

 
Lanton v. United States,  779 A.2d 895, 901 (D.C. 2001).   

In its order denying the Motion for New Trial, the court found that trial counsel’s 

performance was deficient in failing to request DNA testing pre-trial pursuant to the 
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Innocence Protection Act and conceded that it errored in failing to advise the 

defendant of his rights as well. “It appears that neither defendant’s trial counsel nor 

this Court informed defendant of his right to request pretrial DNA testing under the 

IPA. Therefore, this was an error and it appears that both trial counsel and this Court 

did not meet their professional obligations due to this oversight.” Limited Appendix 

I, Order, p. 21.  Thus, the first prong of the Strickland standard was established. 

However, the court errored when it concluded that the defendant had not established 

the second prong of Strickland when it found that he was not prejudiced by his 

counsel’s failure.  The court held that because the DNA testing done post trial did 

not reveal evidence of a third party perpetrator, the court would not have granted the 

defendant's request to compare DNA results to the profiles in the CODIS database 

and that the four items that were returned with DNA belonging to someone other 

than the defendant or decedent were not sufficient to be presented under a Winfield 

defense. Limited Appendix, I, Order, p. 21-24. 

At arguments on the motions, the government conceded that Mr. Littlepage 

would have been able to introduce the unknown DNA evidence at trial even without 

a Winfield defense: 

Because I think what happens in the real world is, let's say a 
defendant gets a result of DNA testing, the government does. 
And then he says, well, I want five more items tested. And so 
the court orders these other five items tested. And let's say the 
results come back to some unknown male DNA profile. In a 
typical case in this courthouse, then the defense just -- that's all 
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they want. That's all they need. Because that allows them to 
argue to a jury, well, the government didn't tell you we got 
these other items tested and sure enough they come back as 
some unknown male profile. 
 

12/11/18 Tr., p. 15. In its denial, the court failed to recognize that the DNA 

evidence could have been presented to the jury outside of a Winfield defense as 

conceded by the government. Moreover, as set forth above, it also failed to consider 

the additional exculpatory evidence that would have been derived from a manual 

keyboard search comparing the unknown DNA to data in the CODIS system.  

In order to prevail on a claim of ineffectiveness, a defendant “need not show that 

counsel’s deficient conduct more likely than not altered the outcome of the case,” 

Strickland at 693, but rather that counsel’s errors are sufficient to “undermine 

confidence in the outcome.”  Id at 695-696.  This Court in Byrd described this type 

of disabling prejudice as a “reasonable probability that, but for counsel’s 

unprofessional errors, the result of the proceeding would have been different.”  Byrd 

v. United States, 614 A.2d 25, 30 (D.C. 1992) (emphasis added).  “Reasonable 

probability” does not mean “more likely than not.”  Id. (citation omitted).  It exists 

whenever: 

[t]he result of a proceeding can be rendered unreliable, and 
hence the proceeding itself unfair, even if the errors of counsel 
cannot be shown by a preponderance of the evidence to have 
determined the outcome. 
 

Id., citing Strickland v. Washington, 466 U.S. at 694. 
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The results of the proceedings below were unreliable because the proceedings 

themselves were unfair. Mr. Littlepage did not have the opportunity to uncover 

exculpatory evidence due to the errors of counsel and the trial court in failing to 

inform him that he was entitled to conduct pre-trial DNA testing. He was unable pre-

trial to determine that there was evidence available with DNA that did not belong to 

him. This could have been presented to the jury for the fact that it existed and the 

fact that government had it in their possession but did not further analyze and 

compare it to determine who it belonged to. 

Further, Mr. Littlepage submits that the unknown female DNA profile found on 

the sock next to the decedent is material and relevant to a jury in that it could belong 

to a witness who was in the decedent’s apartment or further that it would have 

qualified as evidence of a putative perpetrator. The there was no murder weapon 

found in this case with DNA evidence to analyze and compare. Certainly, the 

government would not restrict itself to only analyzing DNA on a weapon believed 

to kill the victim if there was other evidence which qualified as relevant and material 

for investigative purposes as suggested by the court below.  12/11/18 Tr., p. 13-18.  

The defense at a minimum was prejudiced because it could have argued that the 

government failed to pursue an item of evidence at the crime scene that had an 

unknown individual’s DNA. There was no evidence submitted by the government 

that the crime was committed by a male, only that the suspected motive was the 
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transfer of HIV or AIDS from the decedent to another. Clearly, an unknown female 

could have learned that she contracted HIV from one of the decedent’s male sexual 

partners or feared that she did.  Nothing in the government’s evidence suggested that 

the crime only could have been committed by a male.  If Mr. Littlepage had not 

already been a suspect because of his relationship with the deceased, the police 

would certainly have tested any unknown DNA evidence (no matter the sex) found 

directly next to the decedent’s body for evidence of a witness or possible perpetrator. 

The trial court noted that the sock was found in front of the love seat where the 

victim was found. Limited Appendix I, Order, p. 5. 

This was an entirely circumstantial case with no direct evidence whatsoever 

brought against Mr. Littlepage. Moreover, the circumstantial evidence was 

inconsistent. If the jury heard testimony that DNA evidence belonging to another 

person was found directly next to decedent’s body, it certainly would have raised 

reasonable doubt in their minds, as at that point they had largely only heard from 

grieving family members. The defendant was prejudiced by not being able to present 

this evidence to the jury or pursue the identity of someone matching the DNA found 

in the CODIS database. 

Conclusion 
 

The defendant was denied his right pursuant to the Innocence Protection Act, and 

principles of due process included in Criminal Rule 16, to seek pretrial DNA testing 
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of potentially exculpatory evidence seized at the site of the murder.  Mr. Littlepage 

was denied that right due to the combined professional errors of trial counsel and the 

court. The error was subsequently exacerbated by the trial court’s post-conviction 

error in denying the defendant the ability to compare the DNA found on a sock found 

near the victim to the data on the FBI’s CODIS database through a manual keyboard 

search. The trial court’s finding of no prejudice from the pre-trial error is wrong. The 

defendant was prejudiced because he was denied a potential defense that pointed to 

another person that committed the crime or at a minimum he was denied the ability 

to have defense counsel argue that an unknown person’s DNA was found at the 

crime scene and the government failed to pursue that evidence. This was not an 

overwhelming case. There was no scientific evidence pointing to the defendant, no 

eyewitness, and no murder weapon connected to the defendant was found. There 

was no history of violence between the defendant and the victim, the victim merely 

told her mother that he was getting on her nerves. There was conflicting evidence 

that the victim said she was missing an extra key following the burglary the day 

before her murder. The motive that the government alleged was that the defendant 

feared the victim gave him HIV/AIDS even though it was conceded that he did not 

have HIV/AIDS. However, that was a motive that could have been shared by 

multiple people, male and female. The trial court’s errors before trial and in the post-

conviction proceedings denied the defendant’s right to a fair trial. The defendant was 
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denied effective assistance of his trial counsel. Appellant need not show by a 

preponderance of the evidence that the errors of counsel determined the outcome. 

See Strickland v. Washington, 466 U.S. at 694. Given the combined errors of the 

court and defense counsel, the result of a proceeding at trial and post-conviction 

were rendered unreliable and hence the proceeding themselves unfair.  

For all of the forgoing reasons this Court should reverse and remand for a new 

trial or alternatively remand the case for a comparison of the DNA found at the crime 

scene with CODIS through a manual key search.  
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