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the court holds that there was error in these respects, but not plain error.

Judge Schwel b woul d hold only that there was no plain error.

Af firned.

ScveLB, Associ ate Judge, concurring: KimLong (Peter) Ko was convicted by
a jury of extortion,! threats,? and unlawful possession of amunition.® Ko was
acquitted of a nunber of other charges, including kidnapping while armed, two
counts of assault with a deadly weapon, possession of a firearmduring a crine
of violence, and conspiracy. Ko's codefendants, Sun Kin (Sonny) Chan and Wai Kin

(Simon) Chow, were found not guilty of all charges.

At the trial, which |asted over three weeks, fourteen different w tnesses
who used the Cantonese, Mandarin or Fukinese dialects testified through
interpreters. Ko's principal contention on appeal is that the interpreters were
not properly qualified and that some of them | acked the requisite inpartiality.
Ko points out, in particular, that several interpreters were paid by the United
States Attorney's office, which was prosecuting the case against him Ko clains
that the asserted irregularities with respect to the use of interpreters deprived
him of rights protected by the District's Interpreters for Hearing-Inpaired and
Non- Engl i sh Speaki ng Persons Act of 1987 (the "Interpreter Act"), D.C. Code 88

31-2701 et seq. (1993), and by the Constitution of the United States.

1 D C. Code § 22-3851 (1996).
2 D C. Code § 22-2307 (1996).

3 D.C. Code § 6-2361 (3) (1995).
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Sone of the issues presented to us by Ko are serious ones. Al npst wthout
exception, however, Ko's contentions are being raised for the first time on
appeal. |If an appropriate and tinmely objection had been made to the procedures
which Ko now assails, any actual or perceived problem could readily have been
corrected by the trial judge. Under these circunstances, my coll eagues and |
have reviewed the actions and procedures conplained of for plain error, and we

have found none.

FACTUAL BACKGROUND

In February, 1992, Ko purchased the Szechuan Restaurant, a well-known
Chi natown eatery, fromits previous owner, Tony Cheng. Later during that year,
Ko accused several enployees, including in particular a waiter named Sau Wng
Lam of stealing money from him Lam and the others vigorously denied these

al | egati ons.

According to the prosecution, Ko and persons associated with Ko contrived
to force Lamto confess that he was responsible for the theft and to inplicate
Lam s confederates. Lam was threatened, kicked, beaten, and burned with a hot
chafing dish. Lamultimately signed a witten confession, and he adnmtted to the
theft on videotape. Lam also signed a promi ssory note in which he agreed to pay
Ko $20, 000. The charges against Ko and his codefendants arose out of their
al l eged involvenent in the mstreatnent and coercion of Lam Ko, as previously

i ndicated, was the only defendant whom the jury convicted of any offense. He



filed this tinely appeal

THE USE OF | NTERPRETERS

It was apparent in advance to all concerned that the trial in this case
woul d require the use of interpreters, and both the judge and the prosecution
made extensive preparations. At the beginning of the trial, prior to jury
sel ection, the judge announced that the governnent had retained an interpreter
for the prosecution wtnesses and that the court had appointed two interpreters
to assist the defendants. There was no objection from any party to this
arrangenent. During the course of the trial, a nunmber of perceived or actual

probl ens arose with respect to the performance of the interpreters.

The first issue that arose concerned the identification of the specific
di al ect that was being used. During the testinony of Tony Cheng, the first
Chi nese-speaking witness, it was determined that interpretation was being
provided to Cheng in Mandarin, rather than in Cantonese. Subsequently, when Sau
Wng Lam the principal conplaining witness, was on the wtness stand, the
defense claimed that although the interpreter was using Mndarin, Lam was
answering in Cantonese. On each occasion, the judge conducted a voir dire
i nquiry outside the presence of the jury and established that the questions and

the testinony were being properly translated. Counsel were apparently satisfied
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with the judge's disposition of these problens.*

During Lams testinmony, two clainms of mistranslation were raised on Ko's
behal f. First, Ko's attorney asserted that the interpreter had used the term
"musi ¢ roont when Lam had testified about a "karaoke room" The prosecutor then
asked Lam whether there was a particular name for the nusic room and Lam
responded that "they call it karaoke." Ko also clained that the interpreter had
transl ated "six days" as "seven days." Ko's counsel subsequently elicited from
Lam on cross-exam nation, an acknow edgnent that the period was in fact six

days.®

While Lam was on the witness stand, the defense accused the interpreters

of bias. Ko's attorney reported as follows:

| amtold that this translator and the |ast translator
are known friends to M. Cheng. Now, | don't know if
this is true. |I'mjust saying, you know, that this is
bot hering ne and they're going crazy here.

4 At the conclusion of the discussion regarding the interpretation of Tony
Cheng's testinony, Ko's attorney stated: "lI'mfine. . . . It's not an issue
I won't pursue it any nore."

5 Shortly after Ko's attorney began his cross-exam nation of Lam it becane
apparent that the witness was "saying an awful lot for what we're getting back
in English." The judge remarked that the interpreter was waiting until the
wi tness had conpleted a lengthy narrative and then attenpting to translate the
entire narrative at once, a task which apparently proved to be difficult.
Counsel for one of the codefendants, Chow, requested a new interpreter. Ko's
attorney comrented that he believed that the previous interpreter "is better than
this one," but he did not request a new interpreter or ask for any other relief.
The judge resolved the problem by instructing Lam to stop at the end of each
sentence and directing the interpreter to interpret one sentence at a tine.



In response to this conplaint, the judge conducted a voir dire exam nation of al
of the interpreters. Each interpreter denied that he had had any social or
prof essional contact with Tony Cheng or with any other person connected with the

case. The judge rejected the clains of bias.

Ko's attorney also asserted that during his cross-exam nation of Lam an
FBI agent walked over to one of the interpreters who was sitting in the

courtroom According to counsel, the agent

tal ked about what | was doing with the translation. The
interpreter shook his head |ike I was full of bull. And
then, when he was finished, the interpreter came over
and sat behind the agent and was talking to himand the
sane thing. Now, that's my observation. And | don't
think it's proper. They're supposed to be inpartial.

The judge commented that he had been watching the jury "pretty carefully” while
Ko's attorney was questioning Lam and that he could "guarantee" that the jurors
were not |ooking at the interpreter at the time of this alleged incident.
Rat her, according to the judge, the jurors' attention was focused on the "lively
show' which was being put on by Ko's attorney. Although Ko's counsel continued
to express outrage and indignation regarding this interpreter's alleged conduct,®

he did not seek a mistrial or any other relief. On the contrary, counsel stated:

Can | just, in a couple of sentences, quietly put to
[rest] -- | am not raising an issue like there' s sone

¢ The interpreter did not take kindly to the accusations which Ko's
attorney directed against him He deni ed any wongdoi ng and enphatically stated
that he resented counsel's insinuations. Ko's attorney responded that "I object
strongly to what he resents or not."



horrible error in this case. | don't think that
happened. [

As a result of these conplaints, which the trial judge characterized as
"mostly nonsense," the judge ordered that, from that point forward, the
interpreters were not to have contact with anyone connected with the case. The
judge comrented that, in retrospect, he perhaps should have instituted such
ground rules for the interpreters at the beginning of the trial.® The judge then
advi sed counsel that he had arranged with the Superior Court's O fice of Court
Interpreting Services (OCIS) "that the interpreters who are normally utilized by
the U S. Attorney's Ofice would be, for the purpose of this trial, in essence
subcontracted to the court." The judge ordered that the interpreters would now
be rotated between the witness stand and the defense table, and that al
interpreters -- those initially retained by the prosecution, as well as those
initially appointed by the court -- would interpret both for the w tnesses and
for the defendants. The purpose of this arrangenent, the judge expl ai ned, was
to avoid the perception by the jury of "any favoritism being shown here [as a
result of] certain interpreters working on one team" Counsel for Ko interposed

no objection to the new rotation arrangenent.

The attorney for one of Ko's codefendants nmade an oral notion in which he

7 The transcript attributes the quoted remarks to counsel for one of Ko's
codef endants. As the governnment points out inits brief, however, it is apparent
fromthe context that Ko's attorney was speaking. Appellate counsel for Ko has
not argued to the contrary.

8 The new arrangenent presented |ogistical problenms of its own. The
prosecutor pointed out that it was necessary for those interpreters who had been
retained by the governnent to come to the United States Attorney's O fice each
day in order to be paid. The judge stated that these Iimted contacts woul d be
permtted.
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asked the judge to dismiss all of the interpreters because of what counsel
characterized as a "strong possibility of bias." |In ruling on this notion, the
judge addressed the controversy over the interpreters in sone detail. After
noting that it would be logistically difficult to find, on short notice, new
interpreters certified in the various Chinese dialects,® the judge stated: "I'm
not satisfied that any of these interpreters has msperformed in any way."
Noting the harsh |anguage which Ko's attorney had exchanged with one of the

interpreters, see note 6, supra, the judge concl uded:

I think probably [Ko's attorney] in the heat of battle
may have read a bit nmore into the situation than is
warranted. |'msatisfied that it's been rectified. [|I'm
al so satisfied that [the interpreter] is a professiona

and he's not going to come back tonmorrow determned to
m stransl ate everything for [Ko] or [for] anybody el se.

I don't think there's a basis for that. So the request
for a new crew i s denied

LEGAL DI SCUSSI ON

A. General principles.

® The judge stated:

Nunber one, getting interpreters is not quite like
sharpening a pencil. . . . | don't just go to the shelf
and pull off . . . six or eight Mandarin and Fukinese
interpreters [to be] here tonmorrow norning. . . . [T]o

tell me at 5 o'clock in the afternoon that you' d like a
new crew in here tonorrow norning is a pipe dream
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The principal question presented to us on this appeal is whether, during
the course of his trial, Ko was deprived of any right secured by the Interpreter
Act or by the Constitution of the United States. This is no trivial issue, for
it goes to the essence of a defendant's right to a fair trial. |If a defendant
who is unable to speak and understand English is conpelled to face crimnal
charges w thout access to effective translation of the proceedi ngs by a conpetent
and inpartial interpreter, then his ability to present a defense may be
substantially wundernmined, and there is "a serious possibility of grave
injustice." State v. Masato Karumai, 126 P.2d 1047, 1050 (Utah 1942). \Wen the
accused cannot understand the proceedings, then the trial, to him is no nore
than "a babble of voices," United States ex rel. Negron v. State of New York,
434 F.2d 386, 388 (2d Cir. 1970), and he cannot fairly be said to be present at
his own trial. RosEanNn DueNas GonzALEZ, VICTORIA F. VASQUEZ, & HoLLY M KKELSON, FUNDAMENTALS OF
CouRT | NTERPRETATION 8§ 3, at 59 (1991).

In Negron, witing for a unaninous court, Judge Irving Kaufnan descri bed
as "nearly self-evident [the] proposition that an indigent defendant who could
speak and understand no English would have a right to have his trial proceedings
translated so as to pernmit himto participate effectively in his own defense,
provi ded he nade an appropriate request for this aid." Id. at 389 (footnote
omtted); accord, People v. Ranpbs, 258 N E. 2d 197, 198 (N. Y. 1970). In United
States v. Carrion, 488 F.2d 12, 14 (1st Cr. 1973) (per curiam, cert. denied,
416 U.S. 907 (1974), the court concisely synopsized the applicable principles as

fol |l ows:

Clearly, the right to confront wtnesses would be
nmeani ngless if the accused could not understand their
testinony, and the effectiveness of cross-exam nation
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woul d be severely hanmpered. . . . If the defendant
takes the stand in his own behal f, but has an inperfect
command of English, there exists the additional danger
that he will either msunderstand crucial questions or
that the jury will misconstrue crucial responses. The
right to an interpreter rests nost fundanmentally,
however, on the notion that no defendant should face the

Kaf kaesque spectre of an inconprehensible ritual which
may termnate in punishnent.

(Ctations omtted.) Accordingly, "a defendant whose fluency is so inpaired that
it interferes with his right to confrontation or his capacity, as a witness, to
understand or respond to questions has a constitutional right to an interpreter.”
United States v. Jong Moon Lim 794 F.2d 469, 470 (9th Cr.), cert. denied, 479

U S. 937 (1986).

In 1988, in order to vindicate the foregoing rights, the Council of the
District of Colunbia enacted the Interpreter Act. The purpose of the Act was "to
assi st hearing-inpaired and non-English speaking persons as they participate in
proceedings of the D.C. Court System the Council of the District of Colunbia,
and the District's Admnistrative Agencies." ConciL oF THE DisTRCT oF CoLumsl A,
Cow TTEE ON GOVERNMENT OPERATI ONS, ReporT ON BiLL 7-108, at 1 (June 11, 1987) (Cow TTEE
ReporT) .  The statute provides, inter alia, that in any crimnal prosecution the
court shall, upon the request of a "communication-inpaired" person,?® appoint a
qualified interpreter to interpret the proceedings for himand to interpret his
testi nony. D.C. Code 8§ 31-2702 (a). The Interpreter Act also establishes an
"Office of Interpreter Services" (now the OCIS), which is required, inter alia,

to establish standards and qualifications for interpreters, to maintain a current

"' Communi cation-inpaired person' neans a person whose hearing is inpaired
or who does not speak English."” D.C. Code § 31-2701 (2).
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list of qualified interpreters, to coordinate requests for interpreters, and to
pay for the salaries, fees, expenses and costs incident to providing interpreter

services. D.C Code § 31-2711 (b).

In the present case, it is undisputed that the testinobny at trial was in
fact interpreted for the witnesses and for the defendant. Ko does not claim nor
can he, that he was conpelled to go to trial in a |anguage which he did not
understand. Rather, Ko challenges the procedures utilized in the trial court to
establish the conpetence of the interpreters, and he clains that sone or all of
them lacked the requisite inpartiality to carry out their responsibilities

fairly.

B. Conpetence.

Section 5 of the Interpreter Act provides as foll ows:

Before appointing an interpreter, an appointing
authority shall make a prelimnary determ nation that
the interpreter is able to accurately comunicate with
and translate information to and fromthe conmmuni cati on-
i mpai red person invol ved. If the interpreter is not
able to provide effective comunication wth the
comuni cati on-i npai red person, the appointing authority
shal | appoint another qualified interpreter.

D.C. Code § 31-2704. Ko contends that this statute required the trial judge to
make a separate on-the-record determ nation, with respect to each of the fourteen
wi tnesses who testified through an interpreter, that the particular interpreter

was able to provide "effective communication”™ with that witness. So far as the
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trial record reflects, the judge did not go through such a separate exercise in

each instance, and Ko contends that reversal is therefore required.

On the opening day of the trial, the judge advised counsel that the OC'S
"has been [busily] working this week to try and line up the requisite expertise."
The judge rermarked that "we're certainly lucky to be housed in Washi ngton, D.C.
because they have contracts with the State Departnent and they're able to bring
in people.” He explained that even so, there were not very nany qualified
interpreters available, especially for an unusual dialect such as Fukinese.
Neverthel ess, the OCI'S had succeeded in obtaining interpreters fluent in Mandarin
and Cantonese, and the prosecution had engaged an interpreter fluent in Mandarin
and Fuki nese. Ko interposed no objection to the use of any of these

interpreters, and the other parties were also apparently satisfied.

The record thus reflects that the judge undertook to ascertain, before
trial, the kinds of interpretation that would be required at trial. He al so
endeavored to obtain the npst qualified available interpreters to provide that
interpretation. Such advance preparation is obviously advisable. A special task
force established by the Superior Court to deal with interpreter issues recently

poi nted out that

1 The judge specifically inquired about Ko's linguistic capacities and
preferences. Ko's attorney responded that

I think I can help you out on M. Ko, your Honor. M.
Ko indicates that he can be sufficiently aware of the
proceedings and know what's happening by getting
Mandarin interpretation of what's comng from the
t esti nony. If and when he testifies, he'll want
translation in Cantonese, so that will be way down the
road.
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[i]t is inefficient for trial judges to be responsible
for t he ad hoc determ nati on of interpreter
qualifications in the courtroom and the results of in-
court voir dire remain problematic in the best of
circunmstances. Accordingly, the responsibilities of the
Ofice of Court Interpreting Services include neani ngful
screeni ng and assessnent of interpreters' skills before
pl acing their nanes on a roster of court interpreters
who may be called to interpret on a regular basis in the
Court .

COoURT | NTERPRETATI ON: - A MANUAL FOR JuDi Ol AL OFFI CERS, ATTORNEY[ S], | NTERPRETERS, AND COURT STAFF | N
THE SUPERIOR CouRT oF THE DisTRICT oF CoumBlA (hereinafter Mwual) 8§ 10.4, at 38 (July

1995) .

It appears that at |east those interpreters whom the judge initially
appointed to assist the defendants were screened by the OCIS and were found to
be qualified to interpret in the various dialects which would be required for the
trial of the case. I question whether, where the qualifications of the

interpreters have been established in this way, the specific om ssion alleged in

this case -- the court's technical failure to make a separate deternmination in
the courtroomeach time a new witness testified through an interpreter -- would,
wi thout nore, constitute reversible error. The "prelimnary determ nation"

required by Section 31-2704 can be effectively made by an OCI S assessnment of the
interpreter's ability to translate the |anguage or dialect with which the

defendant or witness is famliar.

Ko's appeal, however, presents a rather unusual situation. As | have
explained at pp. [7-8], supra, the interpreters who were initially retained by

the United States Attorney's office were effectively "subcontracted" to the OCI' S
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in md-trial. The record does not reflect whether the OCIS passed on the
qualifications of the interpreters retained by the governnent. There has thus
been no "on the record" showing, as to these interpreters, either of effective

conpliance with Section 31-2704 or of advance certification by the OC S.

Ko's argunment that these circunstances warrant reversal, however, is
fatally undernmined by his failure to object in any way at trial to the alleged
lack of prelimnary qualification. It is true that Ko nmade occasional conplaints
about actual or perceived errors in interpretation of specific words. He never
rai sed any issue, however, as to the nmanner in which the interpreters were
qualified, nor did he challenge their basic conpetence!® in interpreting the
testinony. Ko |ikewi se nade no objection to the "subcontracting" by the OC' S of
the governnent's interpreters, and there was thus no occasion for the judge to
address, on the record, any allegation that those interpreters had not been

properly qualified.®

Accordingly, as in Hunter v. United States, 606 A 2d 139 (D.C. 1992), cert.

denied, 506 U.S. 991 (1993),

the plain error standard applies. bj ections nust be
21 deal separately with Ko's allegations of bias on the part of the
interpreters. See part III1-C, infra.
¥ |1 have no doubt that the judge had the obligation to assure, directly or
through OCI'S, that the government's interpreters possessed the necessary
qual i fications. As a result of the failure of defense counsel to raise the

i ssue, however, the

record does not disclose what steps, if any, were taken by the court in this
regard. Wthout making an adequate record, Ko cannot show that error occurred.
See Cobb v. Standard Drug Co., 453 A 2d 110, 111 (D.C. 1982).
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made with reasonable specificity; the judge nust be
fairly apprised as to the question on which he is being
asked to rule . . . . The purpose of requiring a
specific objection is to enable the prosecution to
respond to any contentions raised and to nake it
possible for the trial judge to correct the situation
wi thout jettisoning the trial . . . . Litigants should
not be permitted to keep some of their objections in
their hip pockets and to disclose them only to the
appel late tribunal; [o]lne cannot take his chance on a
favorabl e verdict, reserving a right to inpeach it if it
happens to go the other way.

Id. at 144 (enphasis added; citations and internal quotation marks

omtted).

In Redman v. United States, 616 A 2d 336 (D.C. 1992), a case quite simlar
to this one, the defendant argued for the first time on appeal that the
interpreter appointed by the court to assist himhad not been properly qualified
in conformty with Section 31-2704. This court held that the chall enge cane too

| at e:

Only if the defendant makes any difficulty with the
interpreter known to the court can the judge take
corrective measures. To allow a defendant to remain
silent throughout the trial and then, upon being found
guilty, to assert a claim of inadequate translation
woul d be an open invitation to abuse.

Id. at 338 (quoting Valladares v. United States, 871 F.2d 1564, 1566 (11th Cir.

1989)) (enphasis added in Rednman).'* Noting that the "plain error" standard

¥ The New York Court of Appeals has |ikew se required a contenporaneous
objection to the failure to provide the defendant with an interpreter because:

(continued...)
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applied, this court concluded in Redman that the defendant had failed to show

that plain error had occurred. 1d.

In all relevant respects, this case is like Rednan.*® |n order to prevail
under the "plain error” standard, Ko nust establish first, that the error was
"plain" or "obvious," and second, that reversal of his conviction is required in
order to avoid a miscarriage of justice. See United States v. O ano, 507 U S
725, 731-35 (1993); Foote v. United States, 670 A 2d 366, 369 (D.C. 1996). Even
if we were to assune, on a sonewhat sketchy record, that the judge's failure to
qualify interpreters in the courtroom and to match themwi th the w tnesses, was
error, the procedure used by him was not shown to be "obviously" deficient.
Moreover, the plain error standard can be satisfied only if the error in question
"conprom sed the fairness or integrity of the entire trial or threatened
a clear mscarriage of justice." Hunter, supra, 606 A 2d at 146. Ko has not

made such a show ng.

The only specific errors in interpretation alleged to have occurred during

¥(...continued)
QG herwise, it would be possible for a defendant to
remain silent throughout the trial, and take a chance of
a favorable verdict -- failing in which, he could secure
a new trial upon the ground that he did not understand
the language in which the testinony was given. The
absurdity of such a proposition is self-evident.

Ranpos, supra, 258 N E. 2d at 198-99.

% Al though Ko, unlike the defendant in Redman, nmade sporadic conplaints at
trial about the performance of the interpreters, he never asserted wth
"sufficient precision," Hunter, supra, 606 A 2d at 144, or indeed at all, that
the prelimnary qualification of the interpreters was not acconplished in the
manner required by the Interpreter Act.
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the entire trial were conparatively minor and were pronptly resolved. See pp.
[4-5], supra. Notwithstanding heated exchanges as to one interpreter's alleged
partiality, nost of the translation proceeded snoothly. Two of the three
def endants were acquitted, and Ko hinself was found not guilty of the nost
serious charges against him Any nonconpliance with Section 31-2704 could
readily have been <corrected if counsel had interposed a contenporaneous
obj ecti on. Viewing the record as a whole, this is not the stuff of which

reversals for plain error are made. '®

% Al though neither party has addressed the provision, we note that Section
7 of the Interpreter Act reads as foll ows:

§ 31-2706. \Waiver.

(a) A comunication-inpaired person entitled to
the services of an interpreter under this chapter may
wai ve the services of a qualified interpreter in whole
or in part. The waiver must be made in witing, or
orally on the record, by the communication-inpaired
person following consultation wth that person's
attorney. |If the person does not have an attorney, the
wai ver must be made in witing by the comrunication-
i npai red person in that person's witten |anguage and
the waiver nust be approved in witing, by the
appointing authority.

(b) A comuni cation-inpaired person who has wai ved
an interpreter under this section nmay provide his or her
own interpreter at his or her own expense, wthout
regard to whether the interpreter is qualified under
this chapter.

Ko has not contended that Section 31-2706 affects the applicability of the
plain error rule, and nmy col |l eagues and | agree that we should defer any further
exploration of the effect of this part of the Interpreter Act until we are
confronted with an appeal in which counsel choose to rely on it. W note that
the federal interpreter statute contains a conparable waiver provision, see 28
US C 8§ 1827 (f)(1) & (2), but that federal appellate courts nevertheless
requi re cont enporaneous objections. See, e.g.., United States v. Huang, 960 F.2d
1128, 1135-36 (2d G r. 1992) (applying plain error standard); Valladares, supra,
871 F.2d at 1566
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C. Lack of inpartiality.

(1) The contentions of the parties.

Ko also contends that his convictions should be reversed because the
interpreters were biased against him or because they at |east |acked the
inmpartiality and appearance of inpartiality which the | aw should require of them
He clainms primarily that paynent by the United States Attorney's office of the
interpreters' salaries and costs "convert[ed] the interpreters fromthe experts
of the court into the experts of the Government, conveying pernicious incentive
to please their new partisan master." According to Ko, the "[r]esulting
alignnent with and loyalty to the position advocated by the Governnment is
inevitable." Ko asserts that the prosecutor's paynent of the interpreters' fees
was proscribed by the Interpreter Act, violated the bedrock constitutional
principle of "separation of powers" between the executive and judicial branches,

and deprived Ko of his liberty w thout due process of |aw.

The governnment responds that the interpreters retained and paid by the
United States Attorney's office were not appointed under the Interpreter Act at
all, and that the Act has no application to them The government further argues
that Ko interposed no objection in the trial court to the paynent arrangenents

of whi ch he now conpl ai ns, and that he has not shown plain error.

(2) Ko's constitutional contentions.

¥ A less abrasive statenent of Ko's argunent might be that he who pays the
pi per calls the tune.
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Before addressing the nore difficult statutory issues which Ko has
presented to us, | turn briefly to his constitutional argunments. | conclude, and
nmy col |l eagues agree, that Ko has not preserved these contentions for appeal and

that, in any event, they are lacking in nerit.

Ko did not raise any constitutional issue in the trial court, and the
deci sion whether to entertain his constitutional argunments on appeal is entirely
di scretionary. In re S.K, 564 A 2d 1382, 1384 n.2 (D.C. 1989) (per curian
(citations omitted). This court ordinarily declines to consider constitutional
contentions which are being presented for the first tine on appeal unless the
al | eged constitutional shortcomng in the proceedings was so plain that the judge

shoul d have ruled on it notwithstanding the litigant's failure to raise it. 1d.

There was no such "obvious" constitutional defect here. W have stated
that "a qualified interpreter nust be neutral and detached." Barrera v. United
States, 599 A 2d 1119, 1130-31 n.13 (D.C. 1991). As the Suprenme Court of New
Jersey explained in State in the Interest of RR Jr., 398 A 2d 76, 86 (N.J

1979), an interpreter should be

an individual who has no interest in the outcone of the
case. This is so because the danger that a primry
Wi t ness' nmessage will be distorted t hr ough
interpretation is conpounded when the interpreter is
bi ased one way or the other.

Notwi t hstanding the need to assure inpartiality, however, the courts have
declined to adopt a per se rule disqualifying an enployee or "servant" of the

government from interpreting for the defendant. See, e.g., Chee v. United
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States, 449 F.2d 747, 748 (9th Cr. 1971); United States v. Holton, 227 F.2d 886,
897 (7th Gir. 1955); Charles C. Marvel, Annotation, Disqualification, for Bias,
of One Ofered as Interpreter of Testinobny, 6 A L. R 4th 158, 175-77 (1981 &
Supp. 1996); Thormas M Fl em ng, Annotation, Right of Accused to Have Evi dence or
Court Proceedings Interpreted, Because Accused or her Participant in Proceeding
is not Proficient in the Language Used, 32 A L.R 5th 149, 451-62 (1995 & Supp.

1996) .

Deci sions respecting the appointnment of interpreters are confided to the
sound discretion of the trial judge. In re QL.J., 458 A 2d 30, 31-32 (D.C.
1982) (per curiam. That discretion has been held to extend to the deternination
whether a l|aw enforcenent officer my be designated as the defendant's
interpreter. See, e.g., State v. Cmni, 101 P. 891 (Wash. 1909); La Count v.
State, 227 S.E. 2d 31, 33 (Ga. 1976), cert. denied, 429 U S. 1046 (1977); State
v. Coria, 592 P.2d 1057, 1059 (O. App.), reviewdenied, = P.2d __, 286 O. 449
(1979) .1 If a "pernicious incentive" to assist the prosecution cannot be
automatically attributed even to a police officer, then the fact that
interpreters in this case were paid by the United States Attorney's office,
standi ng alone, did not render them constitutionally ineligible. Accordingly,

there was no violation of Ko's constitutional rights, either under the doctrine

8 \We stated in Barrera, citing the ComTTeEE ReEPorT, that in the context of
station-house questioning following a defendant's arrest, "an interrogating
police officer, even one fluent in the native | anguage of the suspect, cannot be
a qualified interpreter” 599 A 2d 1130-1131, n.13 (enphasis added), because such

an officer would not be sufficiently detached and inpartial. Accord, Gonzal es
v. State, 372 A 2d 191, 192-93 (Del. 1977); Bielich v. State, 126 N. E. 220, 223
(I'nd. 1920). We explicitly declined in Barrera, however, to foreclose the

possibility that a police officer unconnected with the case could becone a
qualified interpreter. 599 A 2d at 1130 n. 12, 1131 n.13.
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of separation of powers or under the Due Process C ause

(3) The applicability of the Interpreter Act.

Section 3 (a) of the Interpreter Act provides, inter alia, that "the
[court] shall appoint a qualified interpreter wupon the request of the
communi cati on-inpaired person.” D.C. Code 8 31-2702 (a). The government argues

that those interpreters whose salaries it paid were retai ned for the purpose of
interpreting the testinony of prosecution w tnesses, and that they therefore were
not appointed "upon the request of the conmunication-inpaired person."
Accordingly, says the governnent, these individuals were not subject to the
provisions of the Interpreter Act specifying that interpreters appointed under
the Act are to be paid by the Interpreter Ofice. See D.C. Code 8§ 31-2711

(b)(6), -2712 (b).

The governnent's argunent, however, cannot be reconciled with the factual
scenario that actually developed in this case. The interpreters sponsored by the
government were eventually "subcontracted” during the trial to the OCIS. They
were then rotated with the interpreters who had initially been appointed by the
court. As a result, they were called upon to interpret for the defendants,
i ncluding Ko, and their responsibilities were indistinguishable fromthe duties

of those interpreters whomthe judge had appointed to interpret for the defense

Mor eover, and nore fundanentally:

There are two basic reasons for having an interpreter
present in a court case -- to enable the defendant to
understand the proceedings, and to enable the court to
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understand all non-English speakers who address the
court. Therefore, the interpreter's "clients" are al

of the protagonists in the court proceeding;, the
def endant and defense counsel, the prosecution, the

judge, the clerk and other court personnel, and al

Wi tnesses who testify. No matter for whominterpreters
are interpreting at a given nonent, they are officers of
the court, neutral participants in the process. They
are not part of the defense "team if they are

interpreting for the defendant, or part of the
prosecution "teanl if they are interpreting for
prosecution witnesses. This is an aspect often
m sunder st ood by interpreters who report bei ng

i nfluenced by the social environment.

ManuaL, Appendi x C, Ethical Principles and Standards, at 22. (Enmphasi s added.)
On this record, we conclude that the Interpreter Act applied to all of the
interpreters, including those whose salaries and costs were paid by the United

States Attorney's office.

(4) Ko's statutory contentions.

Section 13 (b) of the Interpreter Act provides as foll ows:

The salaries, fees, expenses and costs incident to
providing the services of interpreters wunder this
chapter shall be paid for by the Ofice [of Interpreter
Servi ces].

D.C. Code § 31-2712 (b); see also the virtually identical |anguage in Section 31-
2711 (b)(6). These provisions, read literally, appear to proscribe the paynent
by the United States Attorney's office of the salaries, fees, expenses and costs

of interpreters who have been appoi nted pursuant to the provisions of the Act.
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Judge Learned Hand warned years ago, however, that we should not make "a
fortress out of the dictionary.” See Cabell v. Markham 148 F.2d 737, 739 (2d
Cir.), aff'd, 326 U S. 404 (1945). It is not at all obvious to ne! that the
provisions on which Ko relies were designed to deal with the situation here
presented. There is nothing in the legislative history of the Interpreter Act
to suggest that the paynment of interpreters' salaries and fees by the prosecutive
arm of the governnent was any part of the mischief which the Interpreter Act was
designed to correct. Rather, Sections 31-2712 (b) and 31-2711 (b)(6) may sinply

have been designed to provide by legislation for a source of paynent.

Rule 28 (b) of the Superior Court's Rules of Criminal Procedure provides:

Interpreters. The Court mmy appoint an interpreter of
its own selection and wmy fix the reasonable
conpensation of such interpreter. Such conpensati on
shall be paid out of [the] funds provided by |law or by
t he governnment, as the Court nay direct.

(Enphasi s added.) Rule 28 (b) has been in effect since 1971, when the then
newl y-created Superior Court first adopted Rules of Crininal Procedure. It is
substantially identical to what is now Rule 28 of the Federal Rules of Crim nal
Procedure, which has been in effect since 1966. Both federal and District of
Col unmbia law have thus authorized paynent of interpreters' salaries by "the
governnent” for many years. |f the menbers of the Council intended to overrule
or repeal a long-standing practice which has been codified in the rules of the

Superior Court, one mght reasonably expect themto do so expressly, rather than

¥ My coll eagues' contrary views on this issue are set forth in Judge Reid's
opi ni on.
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sub silentio without even nentioning the problem Indeed, there is no indication
fromany source that paynent by any branch of the governnent of the salaries and

fees of interpreters was perceived to be a problemat all.?

The governnent also relies on Section 31-2711 (d), which authorizes the
Ofice of Interpreter Services to contract for and conpensate qualified
interpreters. That section provides, inter alia, that the Ofice nmay "enploy
interpreters on a full-time or part-tine basis, use qualified volunteer services,
or procure the services in any other nethod consistent with the District of

Colunbia law." |d. (Enphasis added.) According to the governnent,

[c]lertainly, one lawful -- and fiscally prudent -- neans
of paying for interpreter services was to allowthe U S
Attorney's Ofice to provide the funds for the services
of those interpreters required for the government's
witnesses in crimnal prosecutions. This interpretation
of § 31-2711 (d) is consistent with Rule 28, which
allows a trial court to pay for appointed interpreters
"out of the funds provided by |aw or by the government,
as the Court may direct."

I do not suggest that the governnent's contentions sunmmarized above are
necessarily conpelling. "The words of a statute should be construed according

to their ordinary sense, and with the meaning commonly attributed to them" J.

20 The Federal Court Interpreters Act (FCIA), provides, with an exception
not here applicable, that "salaries, fees, expenses and costs that are incurred
with respect to Governnent witnesses . . . shall . . . be paid by the Attorney
General from suns appropriated to the Departnment of Justice." See 28 U S.C §
1827 (g)(3). Congress was presunably aware that, by interpreting the testinony
of prosecution witnesses, the interpreters would also be translating for the jury
and, in sone instances, for the defendant. Congress thus evidently perceived no
conflict of interest in an arrangenent under which interpreters whose words were
heard by jurors and defendants were paid by the prosecutive arm of the
gover nnent .
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Parreco & Son v. District of Colunbia Rental Hous. Commin, 567 A 2d 43, 46 (D.C
1989). The intent of the legislature is ordinarily to be found in the | anguage
which it has used. |d. At least to the extent that the governnment asks us to
treat the phrase "any other nmethod consistent with District of Colunbia |aw' as
trunpi ng ostensibly clear statutory |anguage requiring paynent by the O fice of

Interpreting Services, it nay be treadi ng on treacherous ground.

Taking the case as it cones to us, however, the question on appeal is not
whet her an interpreter paid by the United States Attorney's office may properly
be designated to interpret for the defendant over the defendant's objection.
Rat her, the court nust decide whether the assignnent to Ko of interpreters
retai ned and paid by the prosecuti on was so obvi ously erroneous and so nanifestly
unjust that the judge comitted plain error in taking the actions that he did.
If Ko had expressed any dissatisfaction with the rotation to him of these
interpreters, the judge m ght well have reconsidered his decision and found sone
alternative resolution. Courts require a contenporaneous objection in order to
enable the judge to deal with problens of this kind at the trial court |evel
without jettisoning the trial. See Hunter, supra, 606 A 2d at 144. |[If, as in
this case, a party fails to object, then he is faced on appeal wth the

form dabl e task of denobnstrating plain error.

In relation to his clains of bias, Ko has satisfied neither prong of the
plain error standard. Especially in Iight of the provisions of Rule 28 (b), the
use of the government-paid interpreters, while questionable, was not "plainly"
or "obviously" inpermssible. Moreover, there was no clear mscarriage of

justice in this case. Ko has made no showi ng whatever of actual bias in
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transl ation, or of any prejudice to himresulting fromthe prosecutor's paynent

of the interpreters' salaries.?

CONCLUSI ON

For the foregoing reasons, Ko's convictions nust be affirned. 2

22 Ko's attorney claims in his brief that the interpreters' "lack of
objectivity existed not nerely in the abstract, but was nmanifest." He focuses
largely on the incident in which, according to Ko's appellate counsel, one
interpreter "openly cavorted with an FBI or other governnent agent in the
presence of the jury. . . . Jurors could easily infer that the prejudicial
reaction of the interpreter to a witness or party is the equivalent of a sinilar
reaction by the judge."

If the facts were as Ko's counsel retrospectively describes them then he
woul d surely have a point. "It is very inportant that the interpreter mmintain
a degree of professional distance with all persons involved in a case in order
to avoid any appearance of inpropriety . . . . Personal conversations between
interpreter and parties or wtnesses are inappropriate as they nmay be
m sconstrued and bring the interpreter's neutrality into question." VANUAL, 8
10. 11, at 68-69. Ko correctly asserts that conduct on the part of an interpreter
which conveys to the jury his disagreement with a party's testinony or
contentions woul d be altogether intolerable.

The trial judge, however, plainly recognized the force of these concerns.
Upon | earning of the alleged inproper conduct, he issued an appropriate directive
to the interpreters and to counsel. Significantly, noreover, the judge firmy
and explicitly rejected defense counsel's assessnment of what had occurred. The
j udge
specifically found that the jurors had not seen the incident which precipitated
Ko's attorney's conplaint. He also rejected as overbl own defense counsel's
al l egations regarding the accused interpreter's conduct, and he found that the
interpreters had perforned satisfactorily.

The judge was there. My coll eagues and | were not. W have no basis
what ever, on this record, for second-guessing the judge's assessnent. In my
judgnent, the trial judge dealt effectively and inpartially with a rather
vol atile contretenps. Ko has failed to denponstrate any abuse of discretion.

22 Ko's renmining contentions on appeal do not require plenary
(continued...)
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2(,..continued)
consi der ati on.

Ko clains that the police intimdated two of his witnesses. Wen the issue
arose at trial, however, his counsel did not nove for a mistrial, nor did he
request an evidentiary hearing on his clains. Instead, he elected to present
testimony about the alleged intimdation to the jury, in an effort to underm ne
the governnment's case. Under these circunstances, Ko has not preserved the issue
for appeal, nor has he shown that the trial judge's failure, sua sponte, to take
some unspecified corrective action, not requested bel ow, anbunted to plain error.
See O ano, supra, 507 U S. at 731-35.

Ko next asserts that the prosecution violated his rights under Massiah v.
United States, 377 U S. 201 (1964), by allegedly inducing a prosecution w tness
to discuss the case with Ko outside the presence of Ko's attorney. \Wen this
issue was raised at trial, the judge declined to rule on it w thout a relevant
evidentiary record. The judge stated instead that if Ko were convicted, defense
counsel could file an appropriate post-trial notion to which the governnent coul d
then respond, so that the allegations
could be resolved in an orderly manner. Ko's attorney interposed no objection
to this procedure, but no post-trial motion was filed. No neaningful record on
the issue is before us, and Ko therefore has not preserved the point for appeal.
Mor eover, the evidence of any Massiah violation is entirely specul ative.

Ko clains for the first tine on appeal that Count 5 of the indictnment
which charged Ko with threatening both Sau Wng Lam and Ji Ying Mi, was
duplicitous. By failing to assert the claimof duplicity at trial, Ko waived it.
See, e.g., Nchols v. United States, 343 A 2d 336, 340-41 (D.C 1975). The
judge did not "constructively anmend" the indictnent by providing the jury with
a suppl enental verdict formwhich dealt appropriately with any unanimty probl em

Ko asserts that there was insufficient evidence to support his conviction
of unlawful possession of wunregistered ammunition. Ko hinmself testified,
however, that after he found in his office amunition allegedly owned by Tony
Cheng, he placed the amunition in his desk drawer but nmade no attenpt for
several nonths to return the anmunition to Cheng. There was al so testinony that
Ko threatened Lam with a pistol. Viewed in the light nost favorable to the
prosecution, the evidence was sufficient. See Bernard v. United States, 575 A 2d
1191, 1192 (D.C. 1990).

Ko presents two other contentions related to his unregi stered amrmunition
conviction, but neither requires reversal. First, contrary to Ko's position, the
trial judge did not commit plain error by failing to intervene, sua sponte, in
the absence of any objection, after a prosecution wtness described the
ammunition as "live". Simlarly, the judge's failure to take any action on his
own initiative when the prosecutor alluded to Ko's parole status was not "plain
error"; the fact that Ko was on parole had been brought out by defense counsel
and it was arguably relevant to Ko's claim that he had "forgotten" about the

(continued...)
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Reib, Associate Judge, w th whom Mk, Senior Judge, joins concurring: We
concur in the judgnent of affirmance in this difficult matter. On the record
before us, we believe the trial judge managed to resolve conplex interpretation
i ssues Ww thout conpromsing mninmal requirenents of fundanental fairness, as
reflected in the Interpreter Act. Defense counsel both acquiesced in the trial
court's solutions to a conplicated problemand failed to object to procedures for
paynment of interpreters retained initially by the United States Attorney's
of fice. However, we disagree with Judge Schwelb's interpretation of D.C. Code

8§ 31-2704, -2711, and -2712 (1996).

When Ko's trial began, there were two sets of interpreters. One set had
been retained by the United States Attorney's office to provide interpreter
services for government w tnesses. The other set had been appointed by the trial
court. In md-trial, and after questions had been raised about the inpartiality
of the government's interpreters, the trial court decided that it should enter
into a subcontract wth the governnent's interpreters. However, these

interpreters continued to be paid directly by the United States Attorney's

2(...continued)
ammunition. See Irick v. United States, 565 A 2d 26, 31 (D.C. 1989).

Finally, the trial judge did not abuse his broad discretion by pernitting
Dr. Larry Hammack to testify as a rebuttal wtness, see Fitzhugh v. United
States, 415 A 2d 548, 551 (D.C. 1980), or by admitting, over a hearsay objection,
the testinmony of prosecution witness Tun Cung Yam that his daughter asked Yamto
deliver a check to Ko's sister. See Burgess v. United States, 608 A 2d 733, 740
(D.C. 1992); United States v. Shepherd, 739 F.2d 510, 514 (10th Cir. 1984) ("An
order or instruction is, by its nature, neither true nor false and thus cannot
be offered for its truth.")
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office, and were required to report daily to that office as a condition of
payment . The record before us does not reveal that the qualifications of the
government interpreters were reviewed either before the conmencenent of Ko's
trial, or when the trial court decided to execute a subcontract with them |In
our view, these procedures and arrangenents, allowing initially for the hiring
of interpreters by the United States Attorney's office to perform in-court
interpreter services, and direct paynent of these interpreters by the United

States Attorney's office, violated the Interpreter Act.

First, we believe § 31-2704 required all interpreters in this matter to be
appointed by the court. Section 31-2702 (a) provides in pertinent part, "[t]he
appointing authority shall appoint a qualified interpreter upon the request of
the communication-inpaired person," defined in part under § 31-2701 (2) as "a
person . . . who does not speak English." Section 31-2701 (1) defines
"appointing authority" as "the presiding judge of any court of the District of
Col unbi a, the chairperson of any District of Colunbia board or conm ssion, the
director or conm ssioner of any departnment or agency of the District of Col unbia,
the chairman of the Council of the District of Colunbia or the chairperson of any
comittee of the Council of the District of Colunbia conducting a hearing, or any
ot her person presiding at any hearing or other proceeding in which a qualified
interpreter is required . . . ." The list of appointing authorities does not
include the United States Attorney or his agents. Hence, in our view, allow ng
the United States Attorney's office to bring its own interpreters to court to
performin-court interpreter services constitutes a violation of the plain words
of the Interpreter Act.

Second, 8§ 31-2704 requires the appointing authority, prior to appointnent,
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to "nake a prelimnary determination that the interpreter is able to accurately
communicate with and translate information to and fromthe communi cati on-i npaired
person involved." Here, the record does not reflect that the trial court carried
out this statutory nmandate either before the governnment's interpreters began to
render service, or when the trial court decided to enter into a subcontract with
the government's interpreters. Nor was there any certification fromthe Ofice
of Interpreter Services that the government's interpreters were qualified for the

task of translating various Chinese dialects.

Third, under the Interpreter Act, all interpreters are required to be paid
by the Ofice of Interpreter Services. Section 31-2711 (b)(6) states, clearly,
"[t]he Ofice [of Interpreter Services] shall pay for the salaries, fees,
expenses, and costs incident to providing interpreter services as set forth in
§ 31-2712." Section 31-2712 (b) repeats this mandate, "[t]he salaries, fees,
expenses, and costs incident to providing the services of interpreters under this
chapter shall be paid by the Ofice." Thus, the statutory command is that the
Office of Interpreter Services nust pay the interpreters. The arrangenent here
under which the United States Attorney's office paid the salaries of interpreters
initially retained by that office, and later subcontracted for by the trial
court, was fundanentally at odds with the statutory mandate. Direct paynment by
the United States Attorney's office of interpreters who were required to make
daily trips to the United States Attorney's office in connection with their pay,
gi ves the appearance of partiality. The governnent's interpreters knew that
their salaries would be paid by the United States Attorney's office. Thi s
arrangenent raised the specter of allegiance and loyalty to the United States

Attorney's office as payroll officer, rather than to the court as a later
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subcontracting agent. To the extent that Super. Ct. Cim R 28 (b) pernits the
United States Attorney's office to pay interpreters directly, it conflicts with
88 31-2711 and -2712 of the Interpreter Act, which assigns that duty to the

Ofice of Interpreter Services, and is invalid.#®

At the outset of his legal discussion, Judge Schwelb wites,

If a defendant who is unable to speak and understand

English is conpelled to face criminal charges w thout

access to effective translation of the proceedings by a

conpetent and inpartial interpreter, then his ability to

present a defense may be substantially underm ned, and

there is "a serious possibility of grave injustice."

State v. Msato Karumai, 126 P.2d 1047, 1050 (Utah

1942).
We fully agree with the wi sdom enbedded in this quotation. The enphasis is
pl aced on a "conpetent and inpartial interpreter.” In our view, the plain
| anguage of the Interpreter Act requires both conpetent and inpartial
i nterpreters. The O fice of Interpreter Services is assigned a major role to
ensure conpetency and inpartiality of interpreters. It is assigned
responsibility for formul ati ng and appl yi ng "reasonabl e standards for eval uating
the credentials and qualifications of persons who may serve as qualified
interpreters in bilingual proceedi ngs" by considering "such factors as educati on,

training, experience, denonstrated current conpetence, and certification by a

recogni zed private, federal, or state registry, board, or other organization that

z Rule 28 (b) provides, "Interpreters. The Court nmay appoint an
interpreter of its own selection and nay fix the reasonabl e conpensati on of such
interpreter. Such conpensation shall be paid out of funds provided by | aw or by
the governnent, as the Court may direct." W express no view as to whether the
Interpreter Act would pernit the United States Attorney's office to pay a sum of
noney directly to the Ofice of Interpreter Services to be used for the paynent
of interpreters by the Ofice of Interpreter Services.
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is determned by the Ofice to possess a sufficient level of conpetence,
training, testing, and certification of interpreters in the particular |anguage
specialty of the interpreter." Section 31-2711 (b)(1). It is also assigned the
duty of issuing "rules that prescribe a schedul e of reasonable fees for services
rendered by interpreters" as well as establishing "rul es governing the nethod of

paynment." Section 31-2711 (b)(5).

Unless trial judges carry out the mandate of a prelinmnary determ nation
of an interpreter's qualifications under § 31-2704; and unless the paynent
schene, set forth in 8§ 31-2711 and -2712 to ensure inpartiality, is adhered to
rigorously, a defendant nay be denied his statutory right to a conpetent and
impartial interpreter. Accordingly, for the foregoing reasons we concur in the
judgnment in this matter, but disagree with Judge Schwel b's interpretation of D.C

Code 8§ 31-2704, -2711 and -2712.





