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Mission Statement
The mission of the Probate Division is to:

SERVE the court and the public in reaching a fair and timely resolution on
all Probate cases;

PROTECT the financial interests of wards of the court and of beneficiaries
in court-supervised estates;

ENSURE efficient and effective case management for all Probate cases;

PROVIDE the public with access in person, by telephone, by mail and via
internet as appropriate - to information and public records; and

MAINTAIN a caring tradition of public service.

Purpose

The purpose of the case management plan is inform court staff and the
public regarding the specific procedures of the Probate Division for each of
its 13 case types, which are grouped in this case management plan as
follows:

Cases Involving the Deceased—Large Estate Proceedings; Small Estate
Proceedings; Foreign Estate Proceedings; Wills; and Disclaimers.

Cases Involving the Incapacitated—Intervention Proceedings;
Interventions-Developmental Disability; Foreign Intervention
Proceedings; Former Law Conservatorships; and Guardianships of
Minor’s Estates.

Cases Involving Trusts—Trusts and Notice of Revocable Trusts.

Major Litigation.

Goals

e To establish procedures for efficient and effective case processing for all
Probate Division cases.

e To establish consistent expectations for participants in the court process.
e To resolve cases timely.



e To establish a system to hold internal and external consumers
accountable for compliance.

e To enhance public confidence in the justice system.

e To protect the interests of the wards of the court and of beneficiaries in
supervised estates.

e To empower the self-represented by providing pro bono legal services,
referrals to community resources by the Guardianship Assistance
Program, educational material online, and access by various mediums to
information.

Benefits

e Accessibility of case management plans to court staff and the public
provides transparency of standards and expectations of all court
participants.

e Identification of internal and external resources promotes progress and
enhances case flow.

e Serves as a fundamental tool for case processing, management,
performance measurement and monitoring, and communication.

e Enhances learning environment for court staff and all court participants.
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Cases Involving the Deceased

Five distinct case types involve the estate of a deceased person:

1. Large Estate Proceedings (ADM)
2. Small Estate Proceedings (SEB)

3. Foreign Estate Proceedings (FEP)
4. Wills (WIL)

5. Disclaimers (DIS)

These cases generally account for roughly two-thirds of the Probate
Division’s active, open caseload. Each case type is addressed separately
below.


http://www.dccourts.gov/internet/public/aud_probate/large.jsf
http://www.dccourts.gov/internet/public/aud_probate/small.jsf
http://www.dccourts.gov/internet/public/aud_probate/foreign.jsf
http://www.dccourts.gov/internet/public/aud_probate/wills.jsf
http://www.dccourts.gov/internet/public/aud_probate/disclaimers.jsf

LARGE ESTATE PROCEEDINGS (ADM)

When to Open

A large estate (ADM) case is opened when the decedent! owned real estate
in the District of Columbia or other assets? of any value; to obtain medical
records for any reason; or to pursue potential litigation.

The decedent must have been domiciled in the District of Columbia at the
time of death.® If the estate is being opened to collect and transfer assets,
the assets must have been owned in the decedent’s name only (that is, the
assets must not have joint owners or designated beneficiaries?).

Letters of administration® are issued to the personal representative,®

whose administration of the estate’ may be supervised® by the court or,
if the decedent died on or after July 1, 1995, unsupervised.’

Large estates are governed by D.C. Code, sec. 20-101 et seq.

' The person who died is the “decedent.”

2 “pssets” are items that the decedent owned, including but not limited to money, real property, personal items,
and debts owed to the decedent.

3 However, the court may take jurisdiction over the estate of a non-domiciliary following the rationale of
Montgomery v. National Savings and Trust Co., 123 U.S. App. 53-55, in which the decedent left two wills—an
Italian will to cover property in her place of domicile and an American will to dispose of property in America. In
Montgomery, the court determined that special compelling circumstances were shown in that D.C. was the only
place in the United States, if not the world, where probate was possible.

* A “beneficiary” includes a person named in a contract to receive a gift, such as the beneficiary of a life insurance
contract.

> “Letters of administration” is a document issued by the Probate Division after the personal representative has
been appointed that gives the personal representative the authority to act on behalf of the estate.

®A “personal representative” is a person appointed by a Judge of the Probate Division of the D.C. Superior Court to
settle the affairs of someone who has died.

7 “Administration of the estate” is the procedure established by the laws in the District of Columbia for identifying
the decedent’s assets, paying the decedent’s debts, and distributing the remaining assets to the beneficiaries.

8 “Supervision” means that the personal representative is required to file inventories and accounts with the court.
The law requires that the court supervise the administration of all estates for decedents who died before July 1,
1995.

®Inan “unsupervised” administration, inventories and accounts must be prepared by the personal representative,
but they are not filed with the court. The law allows unsupervised administrations for cases in which the decedent
died on or after July 1, 1995, unless a specific request for supervision is made.

8



How to Open
One of the following petitions may be filed to open a large estate:

1.

Petition for Abbreviated Probate

This petition is filed by a person having priority to serve as personal
representative pursuant to D.C. Code, sec. 20-303.1° Sometimes a
person of lower priority may file for abbreviated probate in accordance
with In re James Kirkpatrick, 1996 ADM 1638, by having as co-petitioner
a person with highest priority to serve and filing renunciations'! by all
other “interested persons”!? having higher priority.

If a person died with a will,!3 the original of the will must be filed. Wills
have no legal effect until admitted to probate. D.C. Code, sec. 20-
302(a).

Abbreviated probate requires publication of the Notice of Appointment,
Notice to Creditors and Notice to Unknown Heirs™ once a week for three
consecutive weeks in two newspapers'® of general circulation in the
District of Columbia, one of which must be a legal newspaper. D.C. Code,
sec. 20-704(a). The only legal newspaper known to the Probate Division
is the Washington Law Reporter; the petitioner must research and
identify the second newspaper to be used. The Probate Division will
transmit the Notice of Appointment, Notice to Creditors and Notice to
Unknown Heirs to those newspapers via email after the personal
representative is appointed. Proof of transmission by way of the sent
email is imaged in the case docket. The newspapers bill the personal
representative directly.

%11 testate cases (i.e., where a decedent died with a will), the person nominated in the will to serve as personal
representative has priority to file a petition for probate and serve as personal representative. If there is no will,
the person who is the decedent’s next of kin has priority to file a petition for probate to open the decedent’s
estate and serve as personal representative.

" Any person who has highest priority to serve and is choosing not to do so may sign a renunciation. The
renunciation form is available on the Probate Division website. The renunciation is different from the consent
(also available on website) in that the consent lacks the language that indicates that the person knows that he/she
has higher priority to serve and is still choosing not to do so.

12 4

Interested persons” are defined in D.C. Code, sec. 20-101(d)(1) to include a personal representative nominated

in a will; the court-appointed personal representative; a legatee; an heir; and a creditor of the decedent.

3 A decedent died “testate” if the decedent’s will is admitted to probate by the court. “Intestate” means the
decedent died without a will.

" This publication serves as notice of the personal representative's appointment and establishes the deadline for
filing a claim against the decedent’s estate or an objection to the proceedings, such as a lawsuit to contest the
validity of the will or to establish heirship.

> The court does not maintain a list of newspapers available for publication, and there is no application for
newspapers to complete to be eligible to publish probate notices—D.C. Code, sec. 20-704(a) merely requires that a
newspaper be of general circulation in the District of Columbia.

9


http://www.dccourts.gov/internet/documents/PetitionforProbate-ADM.pdf
http://www.dccourts.gov/internet/documents/NoticeOfAppointment(81-Jun95).pdf
http://www.dccourts.gov/internet/documents/NoticeOfAppointment(81-Jun95).pdf

The Petition for Probate, Notice of Appointment, Notice to Creditors and
Notice to Unknown Heirs, will, and Certificate of Filing Will will be
processed upon payment of the filing fee.'® The fee varies depending on
the value of the estate assets. SCR-PD 425.

. Petition for Standard Probate

A standard probate petition is filed by a person who is not in highest
priority to serve or by a creditor!’ or when the will is irregular on its face
(e.g., the will is torn, contains cross-outs or handwritten editorials, or is a
photocopy). Standard probate requires two publications. First, the
Notice of Standard Probate, which is published before appointment of a
personal representative so that interested persons have an opportunity to
object to the appointment or to the relief requested, such as admission of
a copy of a will. Second, the Notice of Appointment, Notice to Creditors
and Notice to Unknown Heirs, which is published after the personal
representative’s appointment. SCR-PD 403(a) sets forth the filing
requirements to complete the standard probate process.

The Office of the Register of Wills monitors standard probate petitions
through the use of alerts to ensure that they move forward to the
appointment of a fiduciary. Each case is reviewed 60 days from filing,
and if not completed a notice is issued to petitioners to complete standard
probate within 14 days, and thereafter a recommendation to dismiss the
case is submitted to the court if appropriate. This system ultimately
assists in the timely disposition of these cases.

. Petition for Appointment of Special Administrator to Open Safe Deposit
Box

The court may appoint a special administrator for the sole purpose of
opening a safe deposit box to retrieve a will pursuant to SCR-PD 7.1.

. Petition for Appointment of Special Administrator to Safequard Assets
until the Appointment of a Personal Representative

The court may appoint a special administrator when necessary to protect
assets prior to the appointment of a personal representative or a
successor personal representative. D.C. Code, sec. 20-531(a). The

'y petitioner may seek waiver of the filing fee by filing with Judge-In-Chambers an Application to Proceed without
Prepayment of Costs, Fees, or Security (In Forma Pauperis) pursuant to SCR-Civil 54-Il. The Application to Proceed
without Prepayment of Costs, Fees, or Security (In Forma Pauperis) is available on the Probate Division’s website.
Y A “creditor” is a person or organization owed money by the decedent. Creditors file petitions for standard
probate, usually seeking the appointment of a disinterested member of the bar as personal representative. The
creditor must guarantee payment of court costs and publication costs, attorney’s fees, and, if the creditor is a
bank, the creditor must file a board resolution and trustee praecipe.

10


http://www.dccourts.gov/internet/documents/PetitionforProbate-ADM-standard.pdf
http://www.dccourts.gov/internet/documents/NoticeOfStandardProbate(postJul95).pdf
http://www.dccourts.gov/internet/documents/PetitionForAppointmentOfSpecialAdministratorToOpenSafeDepositBoxAndOrder-ADM.pdf
http://www.dccourts.gov/internet/documents/PetitionForAppointmentOfSpecialAdministratorToOpenSafeDepositBoxAndOrder-ADM.pdf
http://www.dccourts.gov/internet/documents/PetitionforProbate-ADM.pdf
http://www.dccourts.gov/internet/documents/PetitionforProbate-ADM.pdf
http://www.dccourts.gov/internet/documents/ApplicationtoProceedwithoutPrepaymentofCostsFeesorSecurityIFP_Lit_public.pdf
http://www.dccourts.gov/internet/documents/ApplicationtoProceedwithoutPrepaymentofCostsFeesorSecurityIFP_Lit_public.pdf

appointment of a special administrator is intended to be a temporary
protective measure.

Large Estates Case Flow

Petition for
Abbreviated Probate

Petition for Standard
Probate

Order Appointing PR
(UNSUPERVISED)

Notice of Appt
Transmitted &
Letters Issued

Verification & Certificate
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days from date of appt

Case Closed upon filing of
Certificate of Completion’
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Case Closed
Administratively 3
years from date of

appointment

Order Appointing PR
(SUPERVISED)

Notice of Appt
Transmitted &
Letters Issued

Inventory due 90
days from date of
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Account due 1 year + 1
day from first date of
publication and every 9
months thereafter

Case closed upon
approval of final
account

Notice of Standard
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to publishers

Proofs of Publication
& Affidavit of Service
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Petitions/motions may be filed at any time
during the life of the case
Filing of VCNO, reports, inventories, and
accounts monitored through use of alerts
Delinquency and summary hearing notices

If inactive for >75
days, closed for
failure to prosecute”

issued for delinquencies

If initial petition is denied, case disposition is

closed

Petition for Special
Administrator

Order Appointing
Special Adminstrator,

Report of Special
Administrator due
every three months
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Forms

The forms to open a large estate differ depending upon the date of death of
the decedent. Two sets of forms are available: those for deaths on July 1,
1995, to the present and those for deaths on and after January 1, 1981,
through June 30, 1995. No forms are available for dates of death before
January 1, 1981. Because those older cases may be complicated,!® the
policy of the Office of the Register of Wills is to recommend consultation with
an experienced probate attorney to prepare the proper paperwork.

Assistance to Pro Se Parties

Probate Division staff cannot provide legal advice and, with the exception of
small estate petitions, cannot assist in the completion of petitions. However,
unrepresented persons may meet with an experienced volunteer attorney
free of charge at the Probate Resource Center every Tuesday afternoon from
12:30 to 4:30 in Room 319 in the Probate Division. The volunteer attorneys
provide guidance regarding the probate process, assist in the preparation of
the petition for probate and related documents, inventories and accounts,
and counsel customers regarding how to distribute assets to the estate’s
beneficiaries. The Probate Resource Center does not assist parties in
preparing pleadings other than the standard forms used for probate
administration (i.e., no motions, complaints, etc.).

Where to File

Petitions to open large estates are filed at the Probate Division’s Legal
Branch, where an Assistant Deputy Register of Wills will review the petition
to ensure that all of the necessary documents have been submitted and that
the filings comply with minimum legal requirements. After the petition is
accepted for filing, the petition, including a draft order and the
recommendation of the Office of the Register of Wills regarding the
disposition of the petition, are transmitted to a judge. The Legal Branch’s
time standard is to submit the petition to court within 6 business days of
filing.

The Court Order

An order signed by a judge is needed to admit the will to probate (if there is
a will), appoint the fiduciary (i.e., the personal representative or special
administrator), determine whether the administration of the estate is to be
supervised or unsupervised, approve or waive bond, and order payment of
the allowances provided for by law, among other things.

18 E.g., in pre-1981 cases, the court did not have jurisdiction over real estate. Rather, title passed by operation of
law to heirs unless realty had to be sold to pay the decedent’s debts. D.C. Code, sec. 20-109.
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1. Appointment of Fiduciary
The court-appointed fiduciary must file an acceptance of appointment,
consent to the jurisdiction of the court, a non-resident power of attorney
(if applicable) that designates the Register of Wills for purposes of service
of process, and a bond,!° if needed. D.C. Code, secs. 20-303(b) and 20-
501. Letters of administration cannot be issued to certain persons
described in D.C. Code, sec. 20-303(b), such as felons and illegal aliens.

2. Admission of Will/Codicil
Issues that may determine whether the will or a codicil to a will is
admitted or denied admission to probate include:
a. Execution—see D.C. Code, sec. 18-103.
b. Attestation—In re Estate of Sarah Ellen Henneghan, 11-PR-360
(June 14, 2012) (2010 ADM 623).
c. Copy or lost will—Webb v. Lohnes, 101 F.2d 242, 245 (1938), and
Clark v. Turner, et al., 87 U.S. App. D.C. 54, 183 F.2d 141 (1950).
d. Additions, deletion, interlineations—may be explained by affidavit of
witness and/or scrivener’s affidavit.
e. Will contest—must be addressed by complaint (filed in LIT case
type). D.C. Code, sec. 20-305 and SCR-PD 107/407.
f. International wills—require apostille and official translation to
English by embassy official and memorandum.

3. Supervision of Estate Administration
The administration of an estate may or may not be supervised. This
decision depends on a number of facts such as the law at the time of
decedent’s death, whether the fiduciary is a personal representative or a
special administrator, whether the bonding company requires supervision,
or the amount of time between the decedent’s death and the opening of
the estate:

a. Personal Representative: Supervised Administration
Supervision is required when the decedent’s date of death pre-
dates July 1, 1995, or when the date of death is from July 1, 1995
to present and the court issues an order requiring supervision.

* Bond will protect the interest of estate beneficiaries—if the personal representative misappropriates or
otherwise mishandles estate assets, the bonding company will repay the estate the amount lost or the amount of
the bond, whichever is less. The amount of the bond purchased by the person who wishes to serve as personal
representative does not include the share of anyone who has waived bond, so if the personal representative
misappropriates or otherwise mishandles estates assets, anyone who waived bond will not receive a share of the
bond payment.
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Filing requirements
Supervised personal representatives must file with the court
inventories and accounts, which are subject to audit.

i. Inventories are due for filing within 3 months of appointment.
Proof of publication of the Notice of Appointment, Notice to
Creditors and Notice to Unknown Heirs must be filed with the
inventory.

ii. The first account is due 1 year plus 1 day from the date of first
publication of the Notice of Appointment, Notice to Creditors and
Notice to Unknown Heirs.

iii. Subsequent accounts are due every 9 months after the due date
of the first account.

iv. Specific forms are required for the inventory and accounts. SCR-
PD 109 and 409 & 114 and 414. Both are available on the
Probate Division website.

v. Supervised personal representatives may file a waiver of filing
inventory and accounts, which will convert the administration of
the estate from supervised to unsupervised. SCR-PD 415. The
waiver must be accompanied by (1) proof of publication of the
Notice of Appointment, Notice to Creditors and Notice to
Unknown Heirs, and (2) the personal representative’s verification
and certificate required by SCR-PD 403(b)(4).

. Personal Representative: Unsupervised Administration

Estates of decedents who died from July 1, 1995, to the present are
not supervised unless ordered otherwise. D.C. Code, sec. 20-
312(a).

Filing requirements

Unsupervised personal representatives must inventory assets and
account to interested persons, but they are not required to file the
inventory and accounts with the court. Instead, they must file a
Verification and Certificate of Notice within 90 days of appointment,
accompanied by proofs of publication of the Notice of Appointment,
Notice to Creditors and Notice to Unknown Heirs.

The Notice of Appointment, Notice to Creditors and Notice to
Unknown Heirs must be published once a week for three
consecutive weeks concurrently in two newspapers of general

14
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circulation in the District of Columbia. D.C. Code, sec. 20-704(a).
This publication serves as notice of the personal representative's
appointment and establishes the deadline for filing a claim against
the decedent’s estate or an objection to the proceedings, such as to
contest the validity of the will or to establish heirship.

The personal representative should check the Notice of
Appointment, Notice to Creditors and Notice to Unknown Heirs
following the first date of publication to make sure that the notice is
correct and, if corrections are needed, request republication® as
soon as possible to meet the 90-day statutory standard.

c. Appointment of Special Administrator to Safequard Assets
This type of special administrator must file an inventory, but is not
required to file an account until a personal representative is
appointed in the case. Until then, the special administrator must file
a report every 3 months explaining the status of the assets and
reasons why a personal representative has not yet been appointed.
The filing of the special administrator’s inventory, report, and final
account is monitored by the use of alerts in the court’s case
management system.

d. Summary Hearings
Failure to file an inventory, account, the Verification and Certificate
of Notice, or special administrator report is an irregularity that is
brought to the attention of the court at summary hearing after
notice to the fiduciary pursuant to SCR-PD 121 and 421.

Summary hearings for failure to file inventory, Verification and
Certificate of Notice, and special administrator report are held on
Mondays and Fridays. Summary hearings for failure to file accounts
are held on Wednesdays. The policy of the Office of the Register of
Wills is to recommend removal of non-compliant fiduciaries
pursuant to SCR-PD 421 (“the Court shall set a summary hearing,
direct notice to the person who has not remedied the irregularity
and, at the hearing, remove the person and appoint a successor,
unless for good cause shown, failure to correct the irregularity or
default is deemed excusable”).

210 request republication, the personal representative should file at the Probate Clerks’ Office a praecipe
indicating why republication is needed and attaching the corrected notice to be republished.
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. Bond
The court order should address whether bond is required and, if so, in
what amount, or waive bond.

If there is no will or the will does not waive bond, the law of the
District of Columbia requires that any person who wishes to serve as
personal representative either obtain a signed, written waiver of bond
from each interested person or buy a bond from a bonding company.
The bond amount should include the total value of assets plus one
year’s income, generally calculated at 6% and rounded to the nearest
$500.

The powers that the personal representative has over an asset may be
restricted by the court in the order if, for example, the personal
representative cannot supply bond for the entire value of the estate.
Prior court approval will be needed thereafter before the personal
representative can transact any business with respect to that asset.

. Allowances
The court order should address allowances.

If the decedent’s date of death is from January 1, 1981, to April 26,
2001, decedent’s spouse and minor children are entitled to the family
allowance. D.C. Code, sec. 19-101 (1981 Ed., 1987 repl. vol.).

If the date of death is from April 27, 2001 to present, the decedent’s
spouse/domestic partner, minor children, dependent children and adult
children may be entitled to the family, homestead and/or exempt
personal property allowances. D.C. Code, sec. 19-101.01 through
19-101.05 (2001 Ed., 2007 pocket parts). The following should be
noted:

a. In re Brenda Jay, 2006 ADM 1387, provides for payment of the
homestead and exempt property allowances and a family allowance
not to exceed $15,000 to the decedent’s spouse even though there
are adult children of the decedent who are not the children of the
surviving spouse. When a minor child of the decedent lives with
someone other than the decedent’s surviving spouse, D.C. Code,
sec. 19-101.04, provides that the family allowance may be made
partially to the guardian or person having care, custody and control
of the child and partially to the spouse “as their needs may appear.”
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b. The estate of a post-deceased spouse is entitled to the homestead
and exempt property allowances.

c. If the decedent was not domiciled in the District of Columbia at
time of death, the law of the domicile will govern allowances. D.C.
Code, sec. 19-101.01.

Schedule of Mandatory Filings

A copy of the signed order will be mailed to the personal representative and
his or her lawyer with letters of administration and a Schedule of Mandatory
Filings, which provides the deadlines by which certain documents must be
filed, such as the inventory and accounts (if the personal representative is
supervised) or the Verification and Certificate of Notice (if the personal
representative is unsupervised). The schedule was created to assist the
fiduciary, particularly non-lawyer fiduciaries.

Duties

Once a person is appointed personal representative by the court, he or she
must collect the decedent’s assets, pay or resolve any claims or bills and the
expenses of the estate proceeding, keep the interested persons informed of
the progress of the estate administration, file the decedent’s final tax
returns, prepare an inventory and accounts, and distribute the assets to the
persons entitled to receive them.

Administering an estate can be complicated. To assist the pro se fiduciary,
the Probate Division created the following brochures, which are posted on
the division’s website:

o After Death - A Guide to Probate in the District of Columbia

Filing for the Administration of a Decedent’s Estate (ADM) in the District
of Columbia

Inventory and Accounting Guide

When Someone Dies/Personal Affairs Record Book

Accounting and Inventory (video)

Record Keeping and Filing Duties (video)

Processing of Pleadings Subsequent to Appointment of
Fiduciary

Various motions and petitions may be filed during the administration of a
decedent’s estate. The time standard for the Legal Branch and the Auditing
Branch to process these filings for submission to court is generally 30 days
from filing. This time period includes the response period as prescribed by
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SCR-Civil Rule 12-I(e) plus a short period of time for the preparation of the
recommendation on disposition and one or more proposed orders for the
court’s consideration.

Petitions for compensation are submitted to court and accounts are audited
by the Auditing Branch 45 days from date of filing.

Special attention is recommended for the following pleadings:

1. Request for Extension of Personal Representative’s Appointment.
The appointment of an unsupervised personal representative will
terminate 3 years from the date of appointment. If the administration of
the estate cannot be completed before that time, the personal
representative may request a 12-month extension of appointment
pursuant to SCR-PD 429 without prior notice to interested persons.

2. Re-opening of estate.
Petitions to re-open an estate are filed when a case was closed by the
filing of a Certificate of Completion in an unsupervised estate, when a
final account was approved in a supervised estate, or when the
appointment of a successor personal representative is sought.

3. Fee petitions.
Fee petitions are required for estates of decedents who died before July
1, 1995. The rate of compensation is set by SCR-PD 124 generally at
4.5% to 8% of the assets and income of the estate for the combined fee
of the personal representative and the attorney for the personal
representative.

Fee petitions are not required for estates of decedents who died from July
1, 1995 to the present. Compensation must be “reasonable.” Judicial
review of the reasonableness of compensation claimed or paid may be
requested by an interested person through the filing of an objection or a
petition.

Termination of Appointment

1. The appointment of an unsupervised personal representative
terminates by either the filing of a Certificate of Completion or, if none is
filed, 3 years after the date of the personal representative’s appointment.
D.C. Code, sec. 20-1301(b)(c).
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2. In a supervised estate, the approval of the final account will close the
case. The personal representative must petition to terminate his or her
appointment. D.C. Code, sec. 20-1301(a).

3. The appointment of a special administrator appointed to open a safe
deposit to retrieve the will generally terminates 30 days after the
appointment or earlier, if a will is located in the safe deposit box and filed
with the court.

4. The appointment of a special administrator appointed to marshal
and protect assets terminates upon approval of the special
administrator’s final account.

Performance Measures
The court’s time-to-disposition standard calls for the closure of large and
small estate proceedings as follows:

e 30% within 395 days from filing

e 75% within 1125 days from filing
e 98% within 1490 days from filing.
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SMALL ESTATE PROCEEDINGS (SEB)

When to Open

A small estate (SEB) case may be opened for a person domiciled in the
District of Columbia who died after April 26, 2001, with assets having a total
value of $40,000.00 or less?! in his or her sole name and/or real estate only
in another jurisdiction. A personal representative will be appointed by the
court to marshal assets, pay claims, and make distribution. Letters of
administration are not issued in small estate cases. Instead, a final order is
issued by the court that specifically identifies the decedent’s assets,
authorizes the release of the assets to the personal representative, and
directs how distribution, including payment of claims, if any, is to be made.
Small estate proceedings generally take no more than 150 days from the
date of filing of the petition to the issuance of the final order.

Small estates are governed by D.C. Code, secs. 20-351 through 20-357.

How to Open

A petition for administration of small estate may be filed by a person having
priority to serve as personal representative pursuant to D.C. Code, sec. 20-
303.%2 Sometimes a person of lower priority may file for abbreviated
probate in accordance with In re James Kirkpatrick, 1996 ADM 1638, by
having as co-petitioner a person with highest priority to serve and filing
renunciations®® by all other “interested persons®*” having higher priority.

Standard probate is needed when the petitioner does not have the highest
priority to serve or is a creditor or when the will is irregular on its face.
Standard probate requires publication of the Notice of Standard Probate.

21 | the person died between July 1, 1995, and April 26, 2001, the value of the estate must be $15,000.00 or less
to qualify as a small estate. If the person died between January 1, 1981, and June 30, 1995, the value of the estate
must be $10,000 or less.

% In testate cases (i.e., where a decedent dies with a will), the person nominated in the will to serve as personal
representative has priority to file a petition for probate and serve as personal representative. If there is no will,
the person who is the decedent’s next of kin has priority to file a petition for probate to open the decedent’s
estate and serve as personal representative.

2 Any person who has highest priority to serve and is choosing not to do so may sign a renunciation. The
renunciation form is available on the Probate Division website. The renunciation is different from the consent
(also available on website) in that the consent lacks the language that indicates that the person knows that he/she
has higher priority to serve and is still choosing not to do so.

* “Interested persons” are defined in D.C. Code, sec. 20-101(d)(1) to include a personal representative nominated
in a will; the court-appointed personal representative; a legatee; an heir; and a creditor of the decedent.

20


http://www.dccourts.gov/internet/documents/PetitionForAdministrationOfSmallEstate(small)-SEB.pdf
http://www.dccourts.gov/internet/documents/NoticeStandardProbate-SEB.pdf

Small Estate Case Flow
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» Petitions/motions may be filed at any time during the life of the case
» Filing of verification of assets monitored through use of alerts
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Forms

The petition for administration of small estate is available on the Probate
Division’s website, as well as a list of items the filer will heed to bring at the
time of filing, such as the death certificate, the funeral bill (with receipts),
and proof of assets and debts. The filing fee depends on the value of the
estate. SCR-PD 425.

Assistance to Pro Se Parties

Because small estate cases may be complicated and are designed to open
and close quickly, small estate specialists are available in the Legal Branch
of the Probate Division to assist with the preparation of the petition.

Where to File

Petitions to open small estates are filed at the Probate Division’s Legal
Branch, where a small estate specialist will review the petition to ensure that
all of the necessary documents have been submitted and that the filings
comply with minimum legal requirements. After the petition is accepted for
filing, the petition, including a draft order and the recommendation
regarding the disposition of the petition, are transmitted to a judge. The
Legal Branch’s time standard is to submit the petition to court within 15
days of filing.

The Court Order
One of three court orders may issue in response to a petition to open a small
estate:

1. Preliminary Order for Verification of Assets
If the petitioner does not have access to the decedent’s safe deposit box
or any or all of the information needed to confirm the decedent’s
ownership of certain assets or the value of those assets, the court may
appoint a special administrator with authority to receive that information.
The special administrator must file a Verification of Assets (and copies of
the bank statement or other evidence of value) by the deadline specified
by the court, usually 30 days. Failure to file the verification may result in
the dismissal of the small estate petition and closure of the case.

2. Preliminary Order for Publication
The facts of the case may call for the appointment of a personal
representative and the publication of the Notice of Appointment, Notice to
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Creditors and Notice to Unknown Heirs®. This decision depends on who
survived the decedent and the value of the estate:

a. If decedent is survived by spouse or minor children, publication is
not required because there will be no assets remaining after
reimbursement of court costs and funeral expenses and payment of
attorney’s fees (if any) and the homestead, family, and exempt
property allowances. This is because the maximum value of a small
estate ($40,000.00) is equal to the sum of these three allowances.

b. If decedent is survived by adult children only:

i. Publication is not required if assets are valued at or under
$11,550.00 because there should be no assets remaining after
reimbursement of court costs and funeral expenses and payment
of attorney’s fees (if any) and the exempt property allowance.

ii. Publication is required if assets are valued in excess of
$11,550.00.

c. If the decedent is not survived by spouse or children:

i. Publication is not required if the assets are valued at or under
$1,500.00, because there should be no assets remaining after
reimbursement of court costs and funeral expenses, and
payment of attorney’s fees (if any).

ii. Publication is required if the assets exceed $1,500.00.

d. Publication costs must be submitted to the small estate specialist at
the time of filing. The Office of the Register of Wills will arrange for
the transmission of the Notice of Appointment, Notice to Creditors
and Notice to Unknown Heirs and forward the payment of
publication costs to the newspapers.

When publication of the Notice of Appointment, Notice to Creditors and
Notice to Unknown Heirs is necessary, the court will issue an order
appointing a personal representative and requiring publication.

D.C. Code, sec. 20-704 requires personal representatives to mail by registered or certified mail to the heirs,
legatees, and creditors of the decedent a copy of the notice. However, to ensure that mailing occurs, the policy of
the Office of the Register of Wills is for the Legal Branch to mail the notice on their behalf. The proofs of
publication of the notice are mailed directly to the small estate specialist who, as a courtesy, collects payment of
publication costs from the petitioner at the time of filing.
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3. Final Order
The final order provides authority to the personal representative to collect
specific assets and to transfer or distribute them to specific persons.

If a person died with a will, the original of the will should be filed.
However, the will will be admitted to probate only if assets remain after
reimbursement of funeral expenses and payment of any allowances in
accordance with D.C. Code, sec. 20-353(a)(4).

Performance Measures
The court’s time-to-disposition standard calls for the closure of large and
small estate proceedings as follows:

e 30% within 395 days from filing

e 75% within 1125 days from filing
e 98% within 1490 days from filing.
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FOREIGN ESTATE PROCEEDING (FEP)

When to Open

A foreign estate (FEP) case may be opened for persons who died after
December 31, 1980, domiciled outside of the District of Columbia but owning
assets in the District of Columbia at time of death. The personal
representative appointed by the court in the jurisdiction of domicile must
open a foreign estate proceeding in the District of Columbia before that
person will have authority to collect and distribute any of the assets located
in the District of Columbia. Because the primary estate is not being opened
in the District of Columbia, a personal representative is not appointed in D.C.
and letters of administration are not issued.

Foreign estates are governed by D.C. Code, secs. 20-341 through 20-344.

How to Open

The foreign personal representative must file the following documents:

1. If the estate has been opened in the United States, recent®® copies of the
documents filed in the other jurisdiction, including the petition, the will (if
any), the order of appointment, and letters of administration,
authenticated pursuant to 28 U.S. Code, sec. 1738. Such authentication
is commonly referred to as a "triple-sealed" or "exemplified" copy.
(Certified copies are not acceptable.)

If the estate has been opened in another country, the same documents
are required and must be authenticated in accordance with the provisions
of SCR-Civil Rule 44(a)(2), which requires that a certificate known as an
apostille be affixed or attached to the document. For countries belonging
to the Hague Convention Abolishing the Requirement of Legalization for
Foreign Public Documents, foreign documents certified by an apostille are
entitled to recognition without further authentication.

2. Appointment of Agent to Accept Service of Process form with the original
signature of each personal representative and an original signature of the
agent located in the District of Columbia. This document must be filed
even if one or all of the personal representatives live or work in the
District of Columbia and is willing to act as agent.

3. Notice of Appointment of Foreign Personal Representative and Notice to
Creditors with the original signature of each personal representative.

*® Dated within 60 days of filing with the Probate Division.
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The notice will be published once a week for three consecutive weeks in
two newspapers of general circulation in the District of Columbia, one of
which must be a legal newspaper. D.C. Code, sec. 20-343(a). The only
legal newspaper known to the Probate Division is the Washington Law
Reporter; the petitioner must research and identify the second newspaper
to be used. The Probate Division will transmit the Notice of Appointment
of Foreign Personal Representative and Notice to Creditors to those
newspapers via email. Proof of transmission by way of the sent email is
imaged in the case docket. The newspapers bill the personal
representative directly.

The foreign estate case will be opened upon filing of these items and
payment of the $25.00 filing fee.
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Foreign Estate Proceeding Case Flow

Filings to Open a FEP

Triple Seal + Appointment of Agent + Notice of Foreign Appt

A 4

Notice Transmitted to Publishers

Preliminary Certificate Issued (optional)

A 4

Proofs of Publication Filed (optional)

Final Certificate Issued (optional)

A 4

Case Closed Administratively 1 year after opening

» Petitions/motions and claims may be filed at any time

during the life of the case
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Forms

The Appointment of Agent to Accept Service of Process and the Notice of
Appointment of Foreign Personal Representative and Notice to Creditors are
available on the division’s website.

Where to File
Documents to open foreign estate cases are filed at the Probate Division’s
Legal Branch.

If the documents are accepted for filing and the filing fee is paid, the Probate
Division will transmit the Notice of Appointment of Foreign Personal
Representative and Notice to Creditors to the two publications chosen by the
filer. The filer can request a Preliminary Certificate, which costs $1.00. The
Preliminary Certificate verifies that the authenticated papers have been filed
and a foreign estate has been opened.

If no claims?’ are filed, the Probate Division will issue a Final Certificate (also
known as a "Certificate of No Claims") after the six-month period set forth in
the Notice of Appointment of Foreign Personal Representative and Notice to
Creditors and the filing of the original proofs of publication with the Probate
Division upon request and the payment of a $10.00 fee. D.C. assets
ordinarily cannot be removed or transferred until after the six-month notice
period has expired, the proofs of publication have been filed, and a Final
Certificate has been obtained unless bond has been posted. D.C. Code, sec.
20-343 sets forth special requirements for transferring assets before the six-
month period has expired.

” p.C. Code, sec. 20-343(d) establishes the right of creditors to file claims in a foreign proceeding. Where no claim
has been filed in the foreign proceeding, the following Court of Appeals’ decisions suggest that the court can
entertain such claims: Estate of Francisco Coll Monge, 02-PR-456, decided February 5, 2004 (found that 106
persons who filed claims in an estate proceeding in Puerto Rico had the same status with regard to distribution of
the proceeds of an asset in D.C. as a person who filed and perfected her claim in the foreign estate proceeding in
D.C.); and Richard v. McGreevy, 136 DWLR 170 at pp. 1917-1919 (D.C. 9/2/08)(found that a creditor or claimant
may file suit in D.C. against a foreign personal representative if the foreign personal representative has actual
knowledge of a claim barred in another jurisdiction that does not rise to the level of a “final judgment” under the
Full Faith and Credit Clause of the United States Constitution).
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WILLS (WIL)

How, When and Where to Open

A will (WIL) case is opened when a will is filed with the Probate Division’s
Probate Clerk’s Office after the death of the testator.?® The will should be
original and executed in accordance with the law of the District of Columbia,
including Title 18 of the District of Columbia Code. A copy of the will may be
filed where the original is not available. The will should be filed within 90
days after the death of the testator with a Certificate of Filing Will. An
Affidavit of Witness may be filed to explain any irregularity contained in the
will. The will, the Certificate of Filing Will, and the Affidavit of Withess are
filed in @ WIL case jacket, assigned a WIL case number, and linked to the
applicable decedent’s estate case type.

Wills have no legal effect until admitted to probate by a court order. D.C.
Code, sec. 20-302(a).

Will Case Flow

Will Filed w/
Certification
of Filing Will

Case Linked to
remains related
open ADM/SEB
indefinitely case

» If misfiled, filer may seek Court order to transfer
will to another jurisdiction.

% “Testator” is a person who died having created a will prior to death.
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DISCLAIMERS (DIS)

When to Open

D.C. Code, sec. 19-1502 defines a disclaimer as the refusal to accept an
interest in or power over property. The effect of a disclaimer is to extinguish
the interest in a property as if it had never been granted and to allow the
interest to pass to an alternate beneficiary. The law regarding disclaimers
may be found in Title 19 of the D.C. Code, Chapter 15.

Disclaimer (DIS) cases remain open indefinitely.

How to Open

The filing of a disclaimer in the Probate Division opens a DIS case. There is
no disclaimer form and there are many types of interests that may be
disclaimed. The filer does not have to wait until a decedent’s estate is
opened in order to file a disclaimer.

The disclaimer must:

Be in a writing or other record;

Declare the disclaimer;

Describe the interest or power disclaimed;

Be signed by the person making the disclaimer;

Be delivered or filed in the manner provided by D.C. Code, sec. 19-1512;

ok b=

Include the telephone number and street address of the person who is
disclaiming; and

7. Be filed with a Certificate of Filing Disclaimer, which is available on the
Probate Division’s website.
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Disclaimer Case Flow

Disclaimer
Filed

Case
remains
open
indefinitely

Linked to
related
case

Where to File

The disclaimer and Certificate of Filing Disclaimer are reviewed by the
Probate Division’s Legal Branch, where an Assistant Deputy Register of Wills
will ensure that they comply with minimum legal requirements. Once
accepted for filing, the Probate Clerk’s Office will perform a search to
determine whether an estate case has been filed and, if so, will link the DIS
case to the estate case and enter a copy of the disclaimer into the docket in
the estate case.

31



Cases Involving the Incapacitated

Five distinct case types involve the incapacitated:

Intervention Proceedings (INT)
Intervention/Developmental Disability (IDD)
Former Adult Conservatorships (CON)
Foreign Intervention Proceedings (FOI)
Guardianships of Minor’s Estates (GDN)

AR A

These cases generally account for roughly one-third of the Probate Division’s
active, open caseload. Each case type is addressed separately below.
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INTERVENTION PROCEEDINGS* (INT and IDD)

When to Open

An intervention (INT) case is opened for a person 18 years of age or older
who lives in the District of Columbia, is alleged to be incapacitated and in
need of the assistance of a guardian®® or a conservator®! or both. Family
members, friends, hospitals, and other persons interested in the welfare of
the allegedly incapacitated person may file the petition for general
proceeding.

Intervention/Developmental Disability (IDD) cases are opened when
petitions for the appointment of a health care guardian are filed by the
District of Columbia Department of Disability Services (DDS) and others for
DDS consumers who are believed to be incapacitated and in need of a
guardian for health care decisions only. Conservators are not usually
appointed in IDD cases.

How to Open
One of the following petitions may be filed to open an INT/IDD case:

1. Petition for Temporary Guardian
A petition for appointment of temporary guardian may be filed when an
allegedly incapacitated adult is experiencing a life-threatening situation or
a situation involving emergency medical care. The incapacity of the
subject must be certified by two professionals, one of whom must have
examined the subject within one day preceding the certification in
accordance with D.C. Code, sec. 21-2204.

There are three kinds of temporary guardians:

e an emergency 21-day guardian

e a temporary 90-day health care guardian for as long as 180 days, and
e a provisional guardian for as long as six months.

D.C. Code, sec. 21-2046 and SCR-PD 341.

? As of March 31, 2014, approximately 2,909 intervention proceedings are pending before the Probate Division. It
is noted that the number of new case filings has grown significantly in recent years.

A guardian is responsible for making health care, quality of life, placement (housing), and legal decisions for the
ward. The guardian is required to visit the ward monthly and to file a detailed report of the ward’s status every six
months.

1 A conservator manages the income or assets of the ward for the support, care, and welfare of the ward so that
they will not be wasted or dissipated. The conservator is required to file an account annually, which is subject to a
comprehensive audit.
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The petition for temporary guardianship is reviewed by the Probate
Division’s Legal Branch to ensure that all of the necessary documents
have been submitted and that the filings comply with minimum legal
requirements. If accepted for filing, the petition for an emergency 21-day
guardian or a temporary 90-day health care guardian is docketed and
scanned at the Probate Clerk’s Office and the petitioner is then directed to
the Office of Judge-in-Chambers, 500 Indiana Ave., NW, Room 4220, for
an expedited hearing. Petitions for provisional guardians are heard as
soon as possible by the assigned Probate Division case judge.

Forms:

The Petition for Appointment of Temporary Guardian and Order
Appointing Temporary Guardian are posted on the Probate Division’s
website.

2. Petition for General Proceeding
The petitioner must file a petition for a general proceeding to appoint a
guardian and/or conservator. The petitioner is encouraged to provide
medical evidence of incapacity by attaching medical records or examiner
reports>? to the petition for general proceeding. The Notice of Initial
Hearing should be filed with the petition for general proceeding and draft
orders appointing counsel and if appropriate, an examiner,** a guardian
ad litem,** and/or a visitor.3>

Forms:
The forms needed to open an intervention proceeding are listed and
posted on the Probate Division’s website. They include:

Petition for a General Proceeding

Order Appointing Counsel, Examiner, Visitor and/or Guardian ad litem
Order Appointing Counsel (subject outside the metropolitan area)
Notice of Initial Hearing for Subject

32 Sensitive information and documents such as medical records are placed in the public record unless sealed by
court order. The petitioner may request protection in the petition for general proceeding or in a motion to seal. A
form motion to seal has been created and placed on the court’s website as a courtesy to the public.

% An examiner is defined in D.C. Code, sec. 21-2011(7) as an “individual qualified by training or experience in the
diagnosis, care, or treatment of the causes and conditions giving rise to the alleged incapacity, such as a
gerontologist, psychiatrist, or qualified mental retardation professional.”

*A guardian ad litem helps the subject determine the subject’s interests in regard to the petition for a general
proceeding. If the subject is unconscious or otherwise wholly incapable of determining his or her interests even
with assistance, the guardian ad litem makes that determination.

* A visitor is an officer, employee, or special appointee of the court who has no personal interest in the proceeding
and who serves as an independent investigator, reports to the court on the subject’s current situation and living
conditions, and provides an opinion regarding the circumstances surrounding the subject. D.C. Code, sec. 21-
2011(7).
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e Notice of Initial Hearing for Parties
e Personal Identification Information (Form 26
e Financial Account Information (Form 27)3%

)36

There is no filing fee for a petition requesting the appointment of a
guardian. There is a filing fee of $45.00 if a conservator or protective
order is requested.>®

When the petition for a general proceeding is filed, it is reviewed by the
Probate Division’s Legal Branch to ensure that all of the necessary
documents have been submitted and that the filings comply with
minimum legal requirements. After the petition is accepted for filing, the
filer will go to the Probate Clerk’s Office to obtain a hearing date, which is
generally set within 30 to 45 days. The petition then is transmitted by
the Legal Branch to a judge for appointment of counsel for the subject
and, if necessary, the appointment of examiner, visitor and/or guardian
ad litem. The Legal Branch’s time standard is to submit the petition to
court within 6 business days of filing.

. Petition for Temporary Relief

In situations involving financial abuse, the petitioner may request
temporary relief in the petition for general proceeding “to preserve and
apply the property of the individual to be protected as may be required
for support of the individual or dependents of the individual” in
accordance with D.C. Code, secs. 21-2044(d) and 21-2055(b)(1). Details
that support the allegation of financial abuse should be provided so that
the judge may determine if an earlier hearing is warranted. If ordered, a
hearing on temporary relief will be scheduled between the time of filing
and the hearing already scheduled regarding the petition for general
proceeding.

Forms:
The Petition for General Proceeding and Order Regarding Temporary
Relief Request are posted on the Probate Division’s website.

** Required by Administrative Order 04-14 (June 23, 2004).

> SCR-PD 5.1(1)(c).

® A petitioner may seek waiver of the $45.00 filing fee by filing an Application to Proceed without Prepayment of
Costs, Fees, or Security (In Forma Pauperis) pursuant to SCR-Civil 54-1I. The Application to Proceed without
Prepayment of Costs, Fees, or Security (In Forma Pauperis) is available on the Probate Division’s website. The
petitioner should bring the Application and the petition requesting appointment of a conservator or a protective
order to an Assistant Deputy Register of Wills in the Legal Branch for review. The petitioner will then be directed
to the Office of Judge-in-Chambers, 500 Indiana Ave., NW, Room 4220, for an expedited hearing.
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4. Petition Regarding a Missing, Disappeared, or Detained Person
Though rarely filed, a petition to appoint a conservator or for a protective
order may be filed for a "missing person,” defined as a person detained
by a foreign power or by someone other than a foreign power or for a
person who has disappeared. D.C. Code, sec. 21-2051(b) and SCR-PD
350(a). The petition may be filed by any person interested in the estate,
affairs, or welfare of the missing person. SCR-PD 350(b).

Forms:
The following forms are posted on the Probate Division’s website:

e Petition Regarding a Missing, Disappeared, or Detained Person
e Order Setting a Hearing and Directing Publication of Notice of Hearing

on Petition Regarding a Disappeared, Missing, or Detained Person
e Notice of Hearing on Petition for Appointment of a Conservator or
Entry of a Protective Order

e Personal Identification Information (Form 26)
e Financial Account Information (Form 27)

Performance Measures
The court’s time-to-disposition standard calls for the resolution of the

petition for general proceeding filed in an INT/IDD case by the withdrawal of
the petition, the appointment of a fiduciary, or the denial of the petition and
the dismissal of the case as follows:

e 75% within 60 days from filing
e 98% within 90 days from filing.

For cases that are set for trial, the court’s goal is to hold the trial on the first
date that a trial is scheduled, and to grant trial continuances only upon a
showing of good cause. In so doing, the court seeks to establish credible
trial dates, to encourage proper preparation by all parties, to help to assure
effective use of court resources, and to further the interests of litigants and
the public in the timely and just resolution of all cases.
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Intervention Proceedings Case Flow

Petition for
Appointment of a

Petition for
Temporary Relief

Order Scheduling
Hearing on
Temporary Relief

Temporary
Guardian*

Case closed upon
expiration of
appointment

Order Appointing
Temporary
Conservator*

*90-day Time to Disposition standard

If initial petition is denied/withdrawn, case
disposition is closed

Petitions/motions may be filed at any time
during the life of the case

Filing of plans, reports, inventories, and

accounts monitored through use of alerts
Delinquency and summary hearing notices
issued for delinquencies
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Assistance to Pro Se Parties

Probate Division staff cannot provide legal advice and cannot assist in the
completion of petitions. However, unrepresented persons may make an
appointment to meet with a volunteer attorney free of charge at the Probate
Resource Center every Wednesday afternoon in Room 301 in the Probate
Division. Experienced volunteer lawyers assist in the preparation of petitions
for general proceeding to open a case and petitions post-appointment to
raise issues in pending cases. To request an appointment, contact the
Probate Clerk’s Office at 202-879-9460 or the Information Desk clerk at
202-879-9476. Persons seeking assistance from the Probate Resource
Center are limited to two appointments.

Where to File

Petitions for general proceeding, temporary guardianship, temporary relief,
and petitions regarding a missing, disappeared, or detained person are filed
at the Probate Division’s Legal Branch, where an Assistant Deputy Register
of Wills will review the petition to ensure that all of the necessary documents
have been submitted and that the filings comply with minimum legal
requirements.

Pre-hearing Orders

1. Order appointing counsel
The subject of an intervention proceeding is entitled to counsel. D.C.
Code, secs. 21-2041(d) and 21-2054(a). Accordingly, every petition to
open an intervention proceeding that is submitted to court is
accompanied by an order appointing counsel. Usually, counsel is
appointed from the Fiduciary Panel, which is a list of attorneys available
for appointment to serve as fiduciaries, counsel, guardian ad litem, or
visitors in the Probate Division. The court-appointed counsel is expected
to file a praecipe or notice entering his or her appearance.

The subject of the proceeding may choose to retain counsel. Retained
counsel must file a praecipe or notice entering his or her appearance that
should state whether counsel was retained subsequent to the
appointment of counsel by the court. It must be served on all persons
entitled to notice, court-appointed counsel, and any court-appointed
examiner, visitor, and/or guardian ad litem. Unless an objection is filed
to retained counsel’s notice of appearance within 10 days of filing, his or
her appearance is effective in 10 days and the appearance of court-
appointed counsel is terminated. SCR-PD 305(b).
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The duties and responsibilities of counsel are outlined in D.C. Code, sec.
21-2033(b), SCR-PD 305 and 321(d), and Probate Practice Standard #3.

. Order appointing examiner

An examiner is an “individual qualified by training or experience in the
diagnosis, care, or treatment of the causes and conditions giving rise to
the alleged incapacity, such as a gerontologist, psychiatrist, or qualified
mental retardation professional.” D.C. Code, sec. 21-2011(7).

The petitioner may ask for the appointment of an examiner. The court
maintains an Examiners List from which an appointment of examiner may
be made.

. Order appointing visitor

A visitor is an officer, employee, or special appointee of the court who has
no personal interest in the proceeding and who serves as an independent
investigator, reports to the court on the subject’s current situation and
living conditions, and provides an opinion regarding the circumstances
surrounding the subject. D.C. Code, sec. 21-2011(7). The duties and
responsibilities of a visitor are outlined in D.C. Code, sec. 21-2033(c) and
SCR-PD 327, and Probate Practice Standard #5.

The court maintains a Visitors List from which an appointment of visitor
may be made.

. Order appointing guardian ad litem

A guardian ad litem helps the subject determine the subject’s interests
with regard to the petition for a general proceeding. If the subject is
unconscious or otherwise wholly incapable of determining his or her
interests even with assistance, the guardian ad litem makes that
determination. The need for such an appointment depends upon the
circumstances of the case. The duties and responsibilities of a guardian
ad litem are outlined in D.C. Code, sec. 21-2033(a) and SCR-PD 306, and
Probate Practice Standard #4. Usually, guardians ad litem are appointed
from the Fiduciary Panel.

. Order regarding temporary relief

In situations involving financial abuse, the petitioner may request
temporary relief in the petition for general proceeding “to preserve and
apply the property of the individual to be protected as may be required
for support of the individual or dependents of the individual.” D.C. Code,
secs. 21-2044(d) and 21-2055(b)(1). Details that support the allegation
of financial abuse should be provided so that the judge may determine if
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a hearing is warranted. The hearing on temporary relief, if ordered, is
usually scheduled within 10 days.

6. Discovery
An order authorizing discovery may also be issued pursuant to a petition

to conduct discovery. SCR-PD 312.

The Initial Hearing

The hearing on the petition for general proceeding (“initial hearing”) is
generally scheduled for a date that is between 30 to 45 days from the date
of filing.>® This time period allows for personal service of the Notice of Initial
Hearing on the subject of the intervention proceeding within 14 days of the
hearing. SCR-PD 311(c). The subject may not waive notice. SCR-PD
311(d). Sometimes a request to schedule the initial hearing within 20 days
may be accommodated if the filer assures timely due process.

Issues at the initial hearing include:

1. Jurisdiction
The subject of the proceeding must be 18 years or older, and the District
of Columbia must be:

a. The subject’s "home state” as defined in guardian D.C. Code, sec.
21-2402.01(a)(2)*°, or

b. A significant connection state as defined in D.C. Code, sec. 21-
2402(a)(3), or

c. Neither, but the home state and all significant connection states
decline to exercise jurisdiction and jurisdiction in D.C. is more
appropriate and consistent with Title 11 and the Constitution, or

d. Special jurisdiction exists in accordance with D.C. Code, sec. 21-
2402.04, to:

* The court’s time-to-disposition standard calls for the resolution of the petition for general proceeding filed in an
INT/IDD case by the withdrawal of the petition, the appointment of a fiduciary, or the denial of the petition and
the dismissal of the case, as follows:

e 75% within 60 days from filing

e 98% within 90 days from filing
0 Section 21-2402.01(a)(2) defines “home state” as “(A) The state in which the respondent was physically present,
including any period of temporary absence, for at least 6 consecutive months immediately before the filing of a
petition for a protective order of the appointment of a guardian; or (B) If none, the state in which the respondent
was physically present, including any period of temporary absence, for at least 6 consecutive months ending within
the 6 months prior to the filing of the petition.”
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i. Issue a protective order regarding real or tangible personal
property located in D.C., or

ii. Appoint a guardian or conservator for whom a provisional order
to transfer a proceeding from another state has been issued.

2. Service of Process
The subject of the proceeding must have been personally served with the
notice of initial hearing and petition by an adult other than the petitioner
at least 14 days before the hearing. D.C. Code, sec. 21-2031; SCR-PD
311(c)(3).
a. The subject may not waive notice, though others may do so in
writing. D.C. Code, secs. 21-2032 and 21-2042; SCR-PD 311(d).

b. Proof of service of the notice (by affidavit) must be filed at court no
later than the time set for the hearing. SCR-PD 311(c)(6).

3. Presence of Subject at Hearing
The subject of the proceeding must be present at the initial hearing
unless good cause is shown for his or her absence. D.C. Code, secs. 21-
2041(h) and 21-2054(e).

4. Incapacity
Petitioner must prove by clear and convincing evidence that the subject is

incapacitated within the meaning of D.C. Code, sec. 21-2011(11),*
(15),*? and (16).** D.C. Code, sec. 21-2003.

5. Appointment of Guardian
If incapacity is proven, the court may appoint a guardian if there appears
to be no less restrictive alternative to the appointment of a guardian and
if the appointment is necessary as a means of providing continuing care

42 “ncapacitated individual’ means an adult whose ability to receive and evaluate
information effectively or to communicate decisions is impaired to such an extent that he or
she lacks the capacity to manage all or some of his or her financial resources or to meet all
or some essential requirements for his or her physical health, safety, habilitation, or
therapeutic needs without court-ordered assistance or the appointment of a guardian or
conservator.”

42 “'Manage financial resources’ means those actions necessary to obtain, administer, and
dispose of real and personal property, intangible property, business property, benefits and
income.”

43 “Meet essential requirements for physical health or safety’ means those actions necessary to provide health
care, food, shelter, clothing, personal hygiene, and other care without which serious physical injury or illness is
more likely than not to occur.”
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and supervision to the incapacitated individual. D.C. Code, sec. 21-
2044(a) and (b).
a. D.C. Code, sec. 21-2043 outlines the persons who have priority to
be appointed as guardian.

b. D.C. Code, sec. 21-2043(d) allows the court to pass over any
person with priority to serve as guardian if doing so serves the best
interest of the ward.**

c. The powers of the guardian may be limited; those limitations must
appear on the guar