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Tax Division ilos. 2347,
and 2391

These matters come before tho Court, having been
congolidated Jor trial, on petitioners' claims for a
refund of perconal property taxes, on the grounds that,
in ocach case and for the years in quegtion, the District
of Colundia erroneously assessed a porsonal property tax
on the food and beverages purchaged for use in their
restaurcnts. <The evidence was precented in the above-
captioncd cacos, as well aé in the conpanion cace

Cartor-T-nhrit, Ine. v. Disirict of Coiv—mhia, Tax Division

No. 2367, alco decided this day, on Pebruary 1, 1977.
The parties have submitted a writien ctipulation and
have filed proposed findings of foct, many of which were
agreed upon. %he Court has considered {the testimony
presented at the trial, as well ag the faotsc ag ctated

in the documents filed by both sides. (Jo have Lfurther
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' petitioner restaurants for service to their diner-

i will be treated o3 applicable to all cases. In each case,

| of 3128.56. In Pax Division No. 2346, the came petitioner

''in 1976, and claims & refund of $79.25. Pinally, in Tax

{a .refund of $95.32 (including interost of $6.52) paid in

el -2 ' ;

considered the proposéd conclusions of 1aﬁ, tﬁe memora$da‘

of 1aﬁ on the legal issueé involved filed on behalf of

the parties, and the oral arguments heérd on June 30,

1977. This opinion shall represent the Cdurt's fiﬁdingq.f

of fact and conclusions of law, . ": ‘
The ultimate question_to be determine? by the Couft

is whether the items of food and béverages purchased Ry

clientele constitute the "average stock in trade of
dealers in general merchandise” and, as such, could no
longer be taxed as personal property by the District of
Columbia after July 1, 1974, under D.C. Code 1973, 847-1207
as petitioners contend, or whether they should be considered
"supplies”™ and therefore taxable as raspondent maintains.
The relevant facts are for the most part common to all

the cases before the Court and, unlcss otherwise indicated,

petitioners are appealing from the assessment placed upon
their food'and boverases. Petitioner 0id Durope, Inc.,
in Tax Division llo. 2303, attacks an assessaent on its
food and beverascs for fiscal year 1975 in the amount of

$5,356.37 and clains a refund of personal property taxes

is attacking the accescaont made on.ita food and bevefgges
for fiscal year 1075, which were valued at $8,382.52, and
is claiminz a refund in tho amount of $201.15. Peti%ioner
New 5510, Inc., in Pax Dilvislion No. 2347, appeals fron

the taxation of i%ts food and beverages valued at $3,302.47

Division No. 2391, petitioner New 5510, Inc., ic claiming

-

Personal property taxes {or fiscal ycar 1973, on the

assessment of food and béveraées at a value of $3,700.00
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Petitioner 0l1d Europe, Inc..-ié a District of
Cbiumbia corporation which has operated_tge restaﬁfant
"*01d Europe” at 2434 Wisconsin AVenue.'ﬁorthwest,since:: ‘

1949, .Petitioner New 5510, Inc., is also a District of

s ¢

Columbia corporation engaged in ?he re;taurant business.
' It operates, and has operated sihce 1964, the "Piécadilly
Restaurant® at 5510 Connecticut Avenue, Northwest. The
manner and operation of the two restaurants is substantially
similar. Petitioners maintain in the operation of each
of the restaurantis numerous items of food and beverages.
All meals sold in the restaurants are Prepared, and most
are served, on the premises. On rare occasions, meals
are sold for off-premises consumption. The meals on the
Premises are gerved at tables by waiters and waitresses
employcd by potitioners.

Loat ol the items of food and boverages on
petitioneré‘ nmenus are prepared by petitioners prior to
being served to the cugicmers. Iowever, thore are many
itens of food and bevorasoes purchaced by petitioners
: which are sold without any preparation. Typical of these
items are wines, coft crinks, cacmpasgne, pacikiaged beer,
liquor furnished to the cusiomer by the bottle, breadi
rolls and pasiries, mill, pickles in a rolich tray,

\
butter in gone cases, cheese, luncheon mcatsc, sugar;

tea bags, ketchup, tomatoes, parsley, olives and so
forth. PFor all fiscal years prior to 1975, the first

" year in isouo, petitioners included items of food and

% beverages in gchedule "A" of their District of Columbdbia
{ personal property tax return. Under that gchedule was

-
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to be listed all merchandise or stock in trade. The ~

District of Columbia accepted the mannér ip which
péfitioners reported the items of food and beveraéés
prior to fiscal year 1975.1/ For fiscaf years- prior
to 1975, the District also accepted pefsqul properfy

returns from other District of Cglumbia taxpayers engaged

in the restaurant business who included itemg of food

and beverages listed on schedule "A" of their returns.
However, respondent also accepted personal property tax
returns prior to fiscal year 1975 from taxpayers engaged
in the restaurant business who listed items of food and
beverages on schedule "B" of their returns. In this
schedule were supposed to be included all supplies,

raw materials and work in process.

Prior to fiscal year 1974, +the Distirict of Columbia
levied a perconal property tax dn petitioners' average
monthly inventory of merchandise, inciuding food and
beverages, for the twelve-month period ending June 30th
of any particular year. For the inventories of dealers
in general merchandise, the items ligted in sciiodule "A"
of the personal property tax return are reported and

taxed based upon an hverage monthly figure. However,

| the District of Columbia taxes the supplies listed on _
| schedule "B"” of the percgonal properiy tax return based

upon their value as of July 1lst, at %he beginning of any

| particular fiscal year.. The only explanation offered

1/ in fact, recgmondent audited the peorsonii propersy tax
roturns of peotiiloner 01d Zuropo, Ine., Jor ycars 1953,
1959, 1960 and 1901, and audited “he roturna of pesitioner
Rewv 5510, Inc., Jor the ycars 1963 tarou~h 1972. 8>ae
Petitioners’ Exhibits 12-15, 17, 18-A, 1Y-B and 19-22.

-
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for the District of Columbia's acceptihg, prior to fiscal. '

year 1974, the value of items of food and beveragéﬁ
reported under either schedule "A" or schedule, "B" - -
of the'personal Property tax returns of taxpayers

4

engaged in the restaurant business-waébtﬁat, since tﬁ?
tax rate was the same under both'schedules. it was of no
significance. Due to the different manner, however, in
which personal property was taxed depending upon under
which schedule it was listed, the potential tax liability
was less for sgpplies. being valued as of the beginning
of the fiscal year, than for inventories or stock in
trade, which value was computed by using the average
monthly inventory over a twelve-month period.

Conjress, in the District of Columdia Revenue Act
of 19?1.2 phased out the tax on tho average stock in
trade of dealers in general merchandice over a three-
year period beginning July 1, 1972. The %ax on such
stock in trade was repealed in ito cntiroty as of July 1,
1974, for fiscal year 1975. Petitionora, on their
personal property tax returns for Ziccal yoar 1973, took
advantage of the one-third reduction in personal property
taxes on stock in trade of dealers in gGoneral merchandise
as provided in (201 of the Revenue hct of 1971. As |
previously stated, respondent did not question thé manner
in which‘petitioners reported items of food and beverages
on these returns. Again in their return for 1974,

petitioners reported food and beverages as stock in trade,

2/ Pud. L. Yo. 92-190, .201, B85 Stat. 653 (codified at
D.C. Code 1973, B47-1207).

e
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taking advantage of a two-thirds reduction in the tax
as provided in the Act. However, for fiscal year 1974,
in the second year of the transition: period. the Dlstrlct
of Columbia decided to adjust the returns of all taxpayer-
festaurants which reported food and bgye;qges on schedule
"A," by placing the value of such property in schedule
"B, " and taxing them as supplies using the value as of
June 30, 1973. If any returns were not so adjusted, it
was due only to an oversight.
On May 6, 19?74, respondent published notice of
its intent to promulgate the following rule:
"Stock in Trade"” shall be deolined as
businesz inventory which is oIlfered or held for
sale, in a finished form, by a wholesaler or
retaller.
A1l othor materials or parts held for the

production, by whatever means, of "Stock in
Trade” ls hereby designated a3 muonlies. The

full and %rue value of %2 3uUdDi.cd Of | vhatever
nature cnd kkiind, held, shall be declared in
Schedule "B" of the Personal Property Tax

Return. &/
Notice of the adoption of the proposed rule was published
in the D.C. Register on June 24, 1974. The notice
provided that the rule was effective immediately.
The District of Columbia sent petitioners a copy of the
rule as adopted, together with blanik personal property
tax return forms for fiscal year 1975. At the.top of
the notice sent was the folilowing explanations LI
Taoe Departnent of Financo and Revenue
herody rives notice of the followin~ aconted
rules wiich define the %term "Stock in Trade"”
cnd clarilics methods of reporting the valuo

of ccrtain property for purposes of personal
property taxation.

3/ Aithousn the $cg8uiRony ig uneclear, 4t oppoard Jroa <he
oxhibits fi.ed that petitioners' returns for fiscal year
1974 were adjusted.

4 / See 20 D.C. Reg. 1069 (May 6, 1974).
5 / 20 D.C. Reg. 1316 (June 24, 1974).
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Beginning with fiscal year 1975, petitioners were,requireq,
pursuant to the rule, supra, to list'food and bevépages“ :
as supplies on schedule "B" of their returns.

Petitioners on their persongl property tax returns

© for 1975 and 1976, the years in issue, did not list any

items of food and beverages under schedule "B" as supplies
and did not report them under schedule "A" as stock in
trade since, in their view, the tax on sﬁch property had
been repealed. The personal property tax bills received
by petitioner 0l1ld Europe,Inc., for fiscal years 1975
and 1976, and by petitioner New 5510, Inc., for fiscal year
1976, had the following stamped words thereon: "Adjusted
For Depreciation Rates Omissions -- Last Year's Values."
These words did not appear on the personal property tax
bill of petitioner New 5510, Inc., for 1975. On the
porsonal property tax return forms for 1976 there
appearéd the following words under schedule "B"j

C4her supplies -- wrapping andG paciking

ra%orials, advertising noaterinls, sales-

30k3, fvel, cihlna, glacs, ciiver, fo24 and
e o €Aovented Sn ToolTunonlio. euc. law
CaeeRanag used in the monufacture of finished
~Totuets. Worl: in process ~-- matorial and
JLNtor cocto but not general overhead.
(Cophacis added.) é/Jg

Prior to the rule adopted by respondent for fiscal

year 1975, the Department of Finance and Revenue of the
District of Columbia issued no instructions, regulations,
or policy statcment as to where or under which schedule
food and boverages of restaurants should be reported on
the perconal property tax return. Respondent in the
past has trented the following items as inventory:

P

6/ Lxcept for wae cddition of the worcz, "food and
everasges digponcsed in restaurants, " $ho heading was
essentially the same as in previous years..

i“'
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gagoline and o0il furnished by a servicé sﬁafion; lumber
1£ a lumber yard, even if portions of a full piec; or ) ;
section are cut and sold to the customér; flowers'iﬁv:‘
a florist shop, whether arranged or sqld.individually;‘
meat in a butcher shop; fish in a fisﬁ-markets items in a
vending machine -- however, the elements of items such
as sandwiches are supplies before being physically
included in the sandwiches; ice cream in an ice cream
parlor; and vitamins with which pharmacists fill a
prescription.

Petitioners basically argue that the words,
“dealers in general merchandise of every description”
in D.C. Code 1973, O47-1212, and the words, “dealers in
general merchandise,” in D.C. Code 1973, C47-1207,
include persons in the restaurant business. They
further argue that the "stock in trade” or "merchandise”
of a restaurant, within the meaning of these statutes,
are the inventories of the restaurant, including items
of food and beverages. In the aiternative, however,
petitioners contend that, if it is determined petitioners
are not dealers in.general merchandise, and that food and
beverages are not stock in trade of such dealers, thég 4
respondent is estopped at this time from taxing the food anc
beverages of petitioners as supplies based upon f%é'
acceptance of the returns of petitioners until 1974,
in which food and beverages were reported as stock in

trade.
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Petitioners do not find fault with the definition

of stock in trade which appeared in ?he ruie, SUpra, .

adopted and published on June 24, 1974, .since pestaﬁranfé:
"offer” food and beverages to the public in a finished .
state, thereby qualifying fhese items ﬁs's%bck in trade.
and Revenue had no authority to characterize as supplies

"food and beverages dispensed in restaurants” on the

1976 personal property tax return.

The District of Columbia, on the other hand,

maintaing. that restaurant owners are not dealers in

| general merchandise within the meaning of D.C. Code
| 1973, 8847-1207 and 47-1212, since restaurants primarily
| offer, or are selling, a service, rather than merchandise.

| It contends that in the Revenue Act of 1971, Congress

was concerned merely with stores or other mercantile
businesses, in which categories respondent argues
restaurants cannot be, and never were intended to be,

included. The District of Columbia further argues that

: 1tems of food and beverages purchased by petitioners and

utilized in the preparation of the meals served to the

| customers are not finished products and therefore do not

constitute their stock in trade. In its opinion, since

food and beverages must be processed and prepared ‘bafore
being sold in finished form for ultimate consumption by
the publfc. these items must constitute a supply.

‘2/ See note 2, supra.

-
~ -
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' property tax on dealers in generél merchandises

- 10 -

The origin of the statute with which we are
concerned goes at least as far back as 1902, when Congress,
as part of a major appropriations Act for the pistfigt:dfi
Columbia. included a section on the taxation of persohai

property. In the Act, Cohgress provided ‘for a personal

Decalers in general merchandise of
every description shall pay to the collector
of taxes of the District of Columbia one and
one-hali per centum on the average stock in
trade for the preceding year.

Lf%er the passage of this Act it shall be
vnlesrTul for any person or persons enterinz the
District of Columbia subsequent to June thirtieth
in ench year, and establishing a place of business
Lfor The zale of goods, wares, or nerchandise,
cither at private sale or at auction, %o conduct
guen business until a sworn statement ol the value
ol c2id gtock has been filed with tThe assessor
of Tho Digirict of Columbia, who £hall thereupon
ronZer a bill for the unexplired portion of the
ficenl rcar ad the came rate as othor pa2rsonal
taxes are levied. The asscscor is hercby
autiwrined to reasscss gaid gtock viaencver
in hig judrment it has been undcrvaluzd. The
goodas, warcs, and merchancice ol ony person or
rorcons, who shall fail to poy the toor required
Oy thig paragraph within thice Gcays alter beginning
business, chall be cubjecet to digtraint, and it
chrall L2 the Quty ol thc ozsescor to place bilis
<herclor in the hands of %he collector of taxes,
tho caall seize cullficicnt ol the oodz of tTho
delinguent to satisfy sald fanr Drovidsd, That
caid cwmer shall have the rirt ol roucopiion within
shirtr cays on payment of caid %o, to wihich shall
U2 added a penaity of on2 por contvi, to~zether with
the cosis of seizure. Tho collector caail celil
cuch Goolc a3 are not redecmed, at public auction,
after oavertisement for the three days preceding
said sale. 9/ v

8/ Act of"3u;w 1y 4902, Ch. 1352, 06, 32 wios. 617 (1902)
current veraion ot D.C. Code 1973, (C47-1212). The debatzss
in Congress in 1202 reveal that the appropriations Act was

not a ncw Act, dul nerely a rejuvenation of an 1877 toax law

vhich was 8Till on the books but nover enforced due to the
fact thnt the machinery for the collection o2 perconal

Eropertw taxes wasg aboliched in 1878. 35 CONG. RIC. 4897,
898 (1902) (rcmarks of Rep. Cannon and Rep. Benton).

~

)/ Ch. 1352, 06, par. 3, 32 Stat. 618-619 (codificd at

.C. Code 1929, £201759 (current version a% D.C. Code 1973,
Eb7-1212)) The present statute is cubstantiaily similar
fo ;gguoriginal version, having been amended only once

n * T v -
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It further provided for the rate of tax on tangible

personal property: . o :

On all tangible personal property,. -
assessed at a fair cash value (over and above the
exemptions provided in this section), including
vessels, ships, boats, %tools, implements, horses,
! and other animals, carriase3, wagons, and other
4 vehicles, there chall be paid to the collector
of taxes of the Digtrict of Columbia one and
one-half per centum on the assessed value
thereof. 10/

In the District of Columbia Revenue Act of 1971, Congress,

as we previously noted, gradually phased out the tax on

the average stock iIn trade of dealers in general merchandise.

It did this, however, by amending paragraph 2 of section
16 of the Act of 1902, by adding to the end of D.C. Code

4 .
B47-1207 the following sentence:

: Zifoctive July 1, 1972, {the rasc of tax
, npplicnblo to the average s%ock in trode of dealers
} in gentral merchandise shall be Two-%hirds of the
' %o o‘ tax egtablished by the Dlaﬁrict of Columbdbia
Council for apnllcat¢on rener%lly 0 D»2rsonal
m*a?ﬂ“*" cubject to taxation for ﬁhe Tisecal year
2im June JO’ 1972; and effective Juiy 1, 19?3,
ﬁho mate ol tax andlicable to the avercge stoek in
%rodn of dealers in cenaral nerchandisc shall be
! cenxe-50ird She rate of tax estadblished by the
Digtzict of Columbdia Council %o bs applied generally
‘ To porgonzl property subjeet Lo taxation for the
Zicecal yonr ending Juno 30, 19733 ond effective
Julyr 1, 1978, the tax on the averase stock in
4rado of dealers in general merchandise is
repealed.

| The problem which the statutes quoted here raises in -

the minds of the parties, and which this Court must face,
! is what is to bo included within the phrase, ”deale;; in
| general merchandise of every description,” and what is

| meant by the words, “"stock in trade,” as both of these

| terms wore uged in paragraph 3 of soction 6 of the 1902
Act, and which appoar presently in D.C. Code Ci7-1212.

| I0/ Ch. 1352, UG, par. 2, 32 otat. 6iB LcoGi..cd av D.C. Codo
1929, 8201754 (current version at D.C. Code 1973, Gb7-1207))1

| 11/ Pub. L. . 92-196 0201, 85 Stat. 653 (codified at
| D.C. Code 1973, & 47-1207).

e




A o s —

| in trade, subject to tax. Since respondent argues that

levery description, leaving C47-1212 alone, respondent
| argues, supports its position that there is still a
i class of personal property, such as food and beverages,

| which is taxable under 047-1212, notwithstanding the

- 12 -
The ultimate issue which is the basis of petitioners' '
suit involves a determination of the'effedt in the 1971
‘Revenue Act of the repeal of the personél property .tax:

on the "average stock in trade of dealers in general

¢

- »

merchandise. "

Petitioners, as we have noted, maintain that tﬂé
prhrase, “"dealers in general merchandise of every description
has always included petitioners and other restaurant
owners and that their "stock in trade” consists of food
and beverages. Thus, the repeal of the tax on such
property affected restaurant owners, as well as others
who are dealers in general merchandise, leaving the

personal property of restaurants, other than their stock

petitioners and other restaurant owners are not dealers in
general merchandise having a stock in trade, it contends
that the repealing statute in 1971 had no effect on the
taxability of the food and beverages of restaurants.

The fact that Congress repealed the tax on the stock in
trade of dealers in general merchandige, rather than

the stock in trade of dealers in genceral merchandige of

repealiné lanzuage in C47-1207. Petitioners concede that
there still may be certain pProperty of restaurants
subject to tax, such as knives, napkins and the 1like,
which are taxable as supplies, but as far ao petitioners
are concerned, the repecaling language in Ck7-1207 left
nothing in C47-1212 upon which to base a tax on food and

beverages of restaurant owners.




Act. Petitioners have cited portions of the debates in
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The legislative history which accompanied the
1902 Act reveals little as to what Congress intended to .
include within the phrases, "dealers in;general merchandise
of every description” and fstock in trade"_as those

phrases were used in paragraph 3, section 6 of the 1902

Congress, supra, with reference to the 1902 Act to show that
Congress in 1902 was merely using language from an earlier
tax law in 1877 in which law the term "stock in trade"

was apparently defined broadly. We did not find the
references to the 1877 Act (35 Cong. Rec. at 4902)
significant in one way or the other to the issue before
this Court. The legislative history accompanying 8201

of the Revenue Act of 1971, which repealed the tax on

the average stock in trade of dealers in general merchan- |
dise, is gited by both sides in support of their arguments?é
Respondent contends that a reading of the committee

reports demonstrates that petitioners and other restaurants
are not dealers in general merchandige. _Petitioners. on
the other hand, utilize the legislative history to bolster

their contention thét the term, "stock in trade™ must

be broadly construed.

/

The Court believes that essential to the determinatic
of the issue before us, is an understanding of whﬁt“Congres
in the 1902 Act intended to include within the phrase,
"dealers in general merchandise of every desccription,”

as well as what was intended by the term "stock in trade."

12/ See L. ReP. 0. 92-839, 92nd Con~., ist Losc. o4
ig;%;' H. R. REP. NO. 92-598, 92nd Cong., lst Sess. 43

.

O B
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Unfortunately, the legislative hiutory is of no assistance
in this regard. Moreover, it appears that the 1ssue '
presented is one of first impression 1n'thls Jurisdictféh:
as we Qere unable to discover any relevaﬁt'cases in %his

area. Both parties have, however, ‘relied on cases from
’ .

other jurisdictions for support of their positions.

Although not directly on point, petitioners have cited

cages dealing with the definitions of stock in trade and
inventory. Respondent has relied on the interpretations
given to the bulk sales laws of other states, that a
restaurant is not a mercantile-type business nor is the
owner a merchant, and that the meats and flour used by a
cafe proprietor to furnish meals are not merchandice
within the meaning of those particular statutes.

We do not Tind that any of the cases cited by either party
are relevant to our decision as to the correct interpre-~
tation of U&%7-1207 and c4?7-1212.

Without the ald of either legisliative history or
case law, a broad interpretation of the lansuage, "dealers
in general merchandise of every descripvion® in C47-1212
would not be unwarranted. e beliove %that this language
is broad enoush <o include rostaurqnt ovmors. In facﬁ. ’
the legislative history accompanying C201 of the Revenue
Act of 1971, which repealed the tax on the uverag; 8tock
in trade of dealers in general merchandice supports a
broad reoading of this phrase and demonsirates the wide-
spread application of the tax prior to its repeal. The

A3/ Se0y Curte, -0, U0l Co. V. gi?:ﬁ R I S YA
Yueen, 200 U.l. Lol \LTii. 1927)) UAgECGY Ve LOdig

S.W. 2d 1063 (Tex. 1931). -

01

A T, |
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'

section of the Senate Report describing the repecal of the .

tax and the reasons Congress was taking such action wag" .

entitled, "Repeal Business Inventory Tax." The Report B
equated the tax on the average stock in trade of dealers
in general merchandise with the business inventory tai,
using such terms interchangeadbly. For example, the
Report stated that the personal property tax in the
District of Columbia "is presently applicable only to
business inventories, or the averrse stock in trade of
dealers in general merchandise."14 in view of the manner
in which the committee titled that section of the Report
and considering the sentence just quoted, it is logical
to conclude that, in the mind of Congress, the business
inventory tax wac synonomous with the tax on the average
stock in trade of dealers in general merchandise. A
restaurant has inventories the same as any other
business establishment in the District of Columbia.
Although the Senate Report spoke of "mercantlle-type
enterprises, " “nercanfile establichnents” and "stores,”
we do not beligve.-contrary to the position taken by
regspondent, that the legislative history of the 1971 -
Revenue Act rcquires us to find that Congress never
intended to inciude restaurants amony the businesses

which would no longer be taxed on their inventories.

I/ o RuP. wue Y2-46,), Yend Cong., ios Scoo. A (1971).
lst Sess. 43 (1971), was identical to the Senate Report.

R e i SRS T 3
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The fact that the Committee Report d;d not specifically
mention restaurants and similar busiﬁesses in addition
to retail and mercantile-~type establishgents, whicﬁ thq'-:
Committee seemed to airect its attention to in'the K

Report, does hot necegsitate the chclusioh that

- Congress never intended to repeal the tax imposed on the

personal property of restaurants under §47-1212, along with
the repeal of the tax on the stock in trade of other
businesses. Therefore, based upon what little there is of
the leglislative history relevant to this issue, we find
that the phrase, "dealers in general merchandise of every
description” in C47-1212 must be broadly construed, and

that there is no reason to distinguish, for purposes of the

personal properiy and C47-1212, the food and beverages
used by petitioncrs and other similar restaurants, from
the inventories or stock in trade of other dealers in
general merchandice in the District of Coluambia.

Ve Doliovo that there are other factors which
support our {indin; that the tax on the average stock in
trade of dealers in general merchandisce in C47-1212
included a tax on The food and beverages of restaurants
and that there is no compelling reason to distingﬁish,
restaurants fron other business establishmenta. The °
second paragrapa of CU7-1212 requires persons entering
the District and "estadblishing a place of business for
the sale of goods, wares, or merchandise” %o file a

gtatement as to the value of the stock in trade. The

 language “goods, wares, or merchandise” is consistent
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with the language "gencral merchandise of every
description" appearing in the first baragraph of '
§47—1212. and supports, we believe, a broad constructiqn :

of the latter phrase. The definition of fstock in trade”

. sale or traffic" or "that form of property owned by a

k craftsman upon which he exercises his art, skill, or
;i workmanship, and upon which he uses the tools of his
trade or business.” Food and beverages are certainly

goods kept for sale and the restaurant chefs exercise

their skills in the preparation of meals. On the federal

level, the income tax regulations provide that invantoriés,

are necessary in circumstances in which "the production,

purchase, or sele of merchandise is an income-producing

factor.”
| Moreover, the regulations further provide
that--

| inveatory chould inciude 2lil finiched

or portly findiched oods cnd, in the caco of
rov patverials and sunpiles, only thosce tii'.ch
have bzen acquired for cale, or which will
physically beccne a par-t ol rerchandise
intended for sale * # ®*, 35/

' The District of Columbia tax provisions have no similar
; statute nor are there regulations dealinz with inventories.

i
1
|
% However, goods are described as inventories in Article 9
H
i
H

| of the D.C. Uniform Commercial Code in the following

| situation:

| 15/ Black's Law Dictionary 1588 (&4th ed. 1968).

16/ See Treas. Reg. B1.471-1 (1958).

-

in Black's Law Dictionary is "[m]erchandise or goods kept for

R e e -
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if they are held by a person who holds

them for sale or lease or to be furnished
under contracts of service or if_ he has so )
furnished them, or if they are raw materials,
‘vork in process or materials used or consumed
in a business. 17/ . :

‘Taking into account how inventorigs‘are generally described
as evidenced by these references and considering the

fact that Congress in 8201 of the Revenue Act of 1971

Y was repealing the personal property tax on business
inventory, we believe we are-justified in concluding that
the tax on a restaurant's inventory consisting of food

 and beverages was also repealed as of July 1, 1974.

We find unpersuasive the argument of the District
of Columbia that, by not including the words, "of every
description” found in O47-1212 after the phrase, "dealers
in general merchandise" in I47-1207, Congress intended to
cohtinue to tax certain items of personal property, such
as the food and beverages of restaurants. There is nothing
in the legislative history of the Revenue Act of 1971,

1 nor any other evidence to suggest that Congress intended
to make a distinctiqn for purposes of personal property

' taxes between dealers in general merchandise of every
description and simply dealers in general merchandise.._

f We will not endeavor to offer an explanation as to why

| Congress chose to place the language phasing out ;ﬁd.

| repealing the tax on the average stock in trade of

; dealers in general merchandise in E47-1207 rather than in

| 847-1212, nor why Congress did not specifically repeal the

A h e TR e Ty e
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first paragraph of 547-1212, which provides for the tax
on the average stock in trade of such dealers. '

Although it is unnecessary for purposes of this decisioﬁ,

iit would appear to the Court that certain personal property

i

:such as vessels, ships, and boats, are stlll taxable under

4

A§4? 1212. We need only decide, however, that whatever

i
I

§grema1ns of 847-1212 at this time, it does not authorize

;fthe District of Columbia to impose a tax on the average

; stock in trade of dealers in general merchandise. We

1 further find that it does not authorize respondent to
collect a tax from petitioners on their supply of food

and beverages on hand at the beginning of any fiscal

i year. In fact, Mr. Thomas R. Kinney, supervisor of the

Personal Property Assessment Section of the Department

of Finance and Revenue, testified that the District of
Columbia is not coAlecting any taxes under £47-1212 at

‘(the present tine.

Porhaps the mogt damaging evidence %o the position
" taken by the District of Columbia in thic case is the

o et

‘ract that it accepled {the personal properity tax roturns ;
fof both potitioneru Lo every year thcy were in existence, f
until the reiurn for Jiseal yeoar 197 wag {iled, with t

‘items of Tood and woverages lieted on cchedule "A” as

“gtock in trade or merchandiso rathor than under cchedule

3”3" as supplies. We note that the Department of Pinance
‘

. and Revenue, after auditing the returns of each petitioner

|
' 18/ See Transoript at 208.

i
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‘restaurants under that statute. &he fact that the

-when it informmed interested taxpayers that food and beveragee
'must be included under schedule "B" as supplies. The

| construction given to L47-1212 by respondent over the

?years commands groat respect and must receive due weight and
gijconsideratﬁon. unless that interpretation is plainly
%erroneous.l We Z£ind that the construction of the lanéuage
%'dealers in general mefchandiee of every description” in
%§b7-1212 by the District of Columbia to include the food

‘and baverﬁgea of restaurants is not plainly erroneous and

- 20 -

in several earlier years, deemed those returns as
"dccepted.” The District of Columbiaf thercfore, must
have interpreted the language of §u7-1212 as late as 2t
1974 as encompassing the food and beverages of restaurénés

and taxed this property of petitioners “and other

District also accepted returns in which restaurant owners
listed food and beverages in schedule "B" and that, if
asked, the Personal Property Assessment Section of the
Department of Finance and Revenue would inform these
tgxpayers to list food and beverages in schedule "B, "
lends no support to the contention that these items are
now, and always were, supplies rather than stock in trade.
What con be said is that the Department always accepted
the returns of petitioners and others with food and
beveragoes ligted as stock in trade and never once issued

any directive or policy statement until fiscal year 1975,

must be afforded groat weight by this Court.

1Y/ Sece jeom'tin ve Dintrict of Columbia, 149 V.S, 4pp. D.C.
1d9ﬁil§13 zbl@?é ;u LELlh g;9/a§ (%ootnoto onittea); Tvmolty
iV SLXrAC Qo D mo‘g}. . PP D.C. 390. 39 » 102
Pl 2d z 254 3I9591.

-
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~ When the Department of Finance and Revenue on
June 24, 1974, adopted the rule, supra, effective for
all prgctlcal purposes for fiscal year 1975. deflnlng

the term "stock in trade" as "business. inventory which

_is offered or held for sale, in a finished form, by -~

a wholesaler or retailer" and designating as supplies
"[alll other materials or parts held for the production,’

by whatever means, of 'Stock in Trade, '" it apparently

| was attempting to clarify the type of property on which

‘the tax was repealed, as provided in 847-1207, and the
kind of property which was to continue to be subject to
tax. Respondent maintalns that items of food and
beverageq fall into the second category in the rule

as supplies, and eannot be "stock in trade” as this

! term is defined in the rule, since these items are not

finished products, but rather, are bought by petitioners
to be prepared for the ultimate consumption of their
customers. The record shows that the District of
Columbia would designate food and beverages as supplies,
until they appear on the table in front of the customer,
at which point they become stock in trade.gg/ Based

upon the manner in which respondent accepted petitioners‘.
and other restaurants', reporting of food and bevegages

PR

prior to fiscal year 197#. and the fact that we have

| determined that the tax on petitioners', and other
. similar restaurants‘', food and beverages was entirely

i repealed by 047-1207 as of July 1, 1974, we conclude

20/ See testimony of “Wncmao Kinney in the toicl of tao
companion case of Carter Lanhardt, Inc. V. Dintrict of
Columbia, Tax Divigion 1;0. 2367, Lrancerini o 4/-18 "
(Super. Ut. D.C. Fcbruary 1, 1977) I'r. nlnney 8
testimony in the precent: ca”a wags lncorpora»cd oy

. reference into Carter Lanhardt Inc. v. Distr 0

Columbia.

AT
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that, whatever force and effect the rule adopted by
the Department of Finance and Revenue has, it canriot
be used by the District of Columbia to tax as supplies :
the food and beverages of the petitioners.21 Therefore;

the instructions which appeared for thé first time on

-

' the 1976 returns at the top of schedule "B, " which

provided that "food and beverages dispensed in
restaurants” are supplies, had no basis in law, and
are, therefore, not binding.

The apparent ambivilence demonstrated by the

| Department of Finance and Revenue with respect to the

taxation of food and beverages leads this Court to
believe that the Department itself is not really certain
how these items are to be taxed. As we have previously
stated, the Department accepted until fiscal year 1974,
returns which listed food and beverages under either
schedule "A" or "B." 1In fiscal year 1974, it adjusted
the returns of all restaurants, including, it appears,
those of petitioners, on which was reported food and
beverages under schedule "A" by placing these items
under schedule "B" instead. Then on June 24, 1974, it
adopted the rule defining stock in trade and included

a notice of the adoption of the rule with the blank
personal property tax forms sent to all taxpayers: ..
However, it was not until the 1976 return that the
Departmeﬁt included on the face of the return the

direction that food and beverages dispensed by restaurants

21/ whis Couri neced not decide Ior purposos o0i “nis case

! waether or not the Department of Finance and Rovonuo

had the authority to issue and adopt cuch o rule. In

{ view of our decigion on this point, we nocd not coeclde

whether, as petitiorcrs contend, even under the rule as
adopted, food and beverdges are stoclk in trade cince
meals are "offered" as a finished product to customers.

I L Y Tt A i
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that} whatever force and effect the rule adopted by
the Department of Finance and Revenug has, it cannot
be used by the District of Columbia to fax as supplies |
the food and beverages of the petitioners.21 Therefofe;

the instructions which appeéred for thé first time on

.

' the 1976 returns at the top of schedule "B, " which

provided that "food and beverages dispensed in
restaurants" are supplies, had no basis in law, and
are, therefore, not binding.

The apparent ambivilence demonstrated by the
Department of Finance and Revenue with respect to the
taxation of food and beverages leads this Court to

believe that the Department itself is not really certain

. how these items are to be taxed. As we have previously

stated, the Department accepted until fiscal year 1974,
returns which listed food and beverages under either
schedule "A" or "B." 1In fiscal year 1974, it adjusted
the returns of all restaurants, including, it appears,
those of petitioners, on which was reported food and
beverages under schedule "A" by placing these items
under schedule "B" instead. Then on June 24, 1974, it
adopted the rule defining stock in trade and included
a notice of the adoption of the rule with the blank
personal property tax forms sent to all taxpayers: ..
However, it was not until the 1976 return that the
Departmeﬁt included on the face of the return the

direction that food and beverages dispensed by restaurants

21/ this Court nced not decide I{or purposcso oi uni8 case
wnother or not the Depariment of Finance and Ravenuo

had the authority to issue and adopt cuch a rule. In
view of our decicion on this point, we nocod not cocide
whether, as petitiorsrs contend, even under the ruic as
adopted, food and beverdges are stoclk in trade cince
meals are "offered” as a finished product to customers.

I T
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-We conclude that the Department was not warranted,
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vere to be listed as supplies under schedule "B." We
have no idea what finally caused the Department to issue
a rule defining stock in trade and then proceed to'A o

interpret its own rule to mean that food and béveragés

are not stock in trade. Whatever the reason, however,

e

{ based upon its past practices, as well as the repealing

language of 847-1207, in taxing petitioners' food and

beverages as supplies.

Even the logic or consistency of respondent's

actions is questionable. One reason offered by

| respondent to support its position that petitioners

are not "dealers in general merchandise” is that they
are merely suppliers of a service. Respondent thus
suggests that one test this Court should use to determine
whether personal property is stock in trade or a supply
is whether the taxpayer is providing a service. Is the
service station attendant when he fills your car with
gas and oil, or the vender in a fish market when he

scales and fillets a bluefish, providing any less of
22

| a gervice than the restaurant? Yet in those instances
{ respondent views the property as inventory. The District

considers portions of a piece of lumber sold by a lumber-

yard and cuts of meat sold by a butcher as inventory,
and yet the liquor contained in a bottle used by a

i restaurant to prepare individual drinks is a supply.

| Pinally, ice cream sold in a parlor is inventory according .

22/ in tho ccce ol & fion mariet, thae ucparimens ol
lanance and Revonue gtates that a porcon dbuys tho wiole

i fish (stock in trade)s; then afier it ic purchaged, the

market prepares the {ish az a gorvice to you. Why connot
the drink purchased in a regtaurant bo cnalysed ia tho

 8ame fashion -- one purechases the liquor and %he baricnder

then prepares it in the manner desired as a service to
the customer.
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_by the customer. Following respondent's arguments, af

| any distinction between those items which require

-2k -

to the.District, while the ice cream sold in a restaurant
islconsidered as a supply. In addition to}this, as we
nofed previously, restaurants offer and sell many ifems . ;
of fooq. as well as beverages, which infblve no prepafaiioh

at all and undergo no physical change before being consumed

least these would have to be treated as stock in trade

and thus not subject to tax.

This Court finds no basis in this record to draw

preparation and those which do not, and thus we will
not do so. We conclude that petitioners' entire
inventories, consisting of food and beverages, were the
“stock in trade of a dealer in general merchandise of
every description” within the meaning of O47-1212, and
that the tax on such peréonal pfoperty wae repealed
pursuant to O47-1207 as of July 1, 197@.2

Accordingly, petitioner 0ld Burope, Inc., is

entitled to a refund of personal property taxes in the
amounts of $128.56 for fiscal year 1975, and $201.15
for fiscal year 1976, plus interest, and that petitioner
New 5510, Inc., is ;ntitled to a refund of personal propertj
taxes in the amounts of $79.25 for fiscal year 1976, gnd
$95.32 for fiscal year 1975, plus interest.

Petitioners are to subtmit an appropriate orde} Within
10 days of receipt of fhis Opinion.

DATED June 8, 1978. £ /3// J
/M /‘ ( ;"' /ﬂ/f?;
N LTV I RSN '
Judgzﬁ/ﬂ
23/ In co holding, Ve necd not adGross pevivioncra'

argument that the District of Columbdia ic cotopped
from taxing their food and beverages as supplies.

~
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Copies to:

Sol J. Pokrass, Esq.’/

5530 Wisconsin Avenue #710

Washington, D.C. 20015

Counsel for New 5510, Inc., and
01d Europe ’

Richard Aguglia, Esq.
Asst. Corporation Counsel
District Building

14th & E Streets, N.W.
Washington, D.C. 20004

Kenneth DBack

Finance Officer, D. C. | )
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