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Ngtt 5510' iliC. r I
t/a PTACADILI,Y RE$IAUMNT, r

Iirion/rNDrrlr oPit;I0l:

ftloeo ilattors cone before ths Cour0, havlng been

;l ocroolldatod for trj.al, on petltlonere' cLalrqe 8or a
i i

|l reftnd of porsonal property taneor on tho 6rorrnds thatrll I'rtrsJrr IJr lru.!aj{.rr|rl,r Yr-9}r(|rUJ r,u^f,glgl, 951 Uug $,S9UIfqft Ii|IAI,

r l

ll ln oach cose snd for the years Ln quootlon, tho DlEtrlot
i r
11 of Coltnb1a erFoneouoly aeseesed a porcorral proporty tax

ll 
* tho food and boversges pur.chaeori for uss Ln tholr

if rootaurants. lhe evldence was proccntocl !n tho ebove-
i l . -
if captloncd cEsosr oB well ae ln tho conprnlon crrco

jl cartor-i-nh'rr,lt. xne. v. @, fax Dlrllelon

ij No. 2367, eLoo declded thla day, on FeDnror3r L, 197.?.

il
t l

l {

The portloe hsvo sutcolttod a wrltton ctlpuletlon qnd

have ftled proposed ftndtnge of fact, lian3/ of whloh rere

agreed uEon, lhe Court hae eonslderod tho teotlnony

prcoontod at tho trial,, Es $toLl. ao tho faots as Gtatod

ln the docrnente flled by both el,des. tfo heve furthcr
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considered the proposed conclusions of law, the memoranda

of law on the legal iesuee lnvolved f l led on behalf of

the partiesr and the oral argr.rments heard on June J0,

L977, This opinion shal1 represent the Court 'e f indingq. ,

of fact and conclusions of law. ' - ;

The ultimate questlon to be detennined by the Court

le whether the itens of food and bdve""g"u'purchaee<t hy

petitioner restaurants for eerviie to their dlnsr-

ellentele constltute the "average stock ln trade of

dealers ln genenl merchandlse' and, ag Buch, could no

Ionger be taxed aa peraonal property by the District of

Colmbla after JuLy 1r L97t+t under D.C. Code L973, 8t+?-L2O?

ae ptltloners contend, or whether they should be coneldere

"aupplLes" and therefore taxable as respondent malntalne.

llhe relevant facto are for the moet part connon to all

the casee before the Court and, unLoss othertrlse lndlcated,

w111 be tr-eated as appllcable to all casos. In eaoh caeel

petltlonors aro appeallng fr-oo thE aeeeseioent placed upon

thelr food. and bovenrgoor Petltloner OLd f,\rropep Inc.l

ln lax Dlvl.elon lJo. 2303, attacke an Esaeasont on lts

food and beveragoc, for flscal yean ].q71 ln thE araount of

85.356,37 end olai,ne a refirnd of poroona-l prolnr-ty taree

ot $128.56. In taN blvlelon No. 2*6, ti." ,*" petltloner

ls attacklng ths aosso(nont nade on.its Sood and beverageg

lor flEoal yoar }i.E, wlrlch were valued at $81382.52, and

ls olelnlng a re{lrnql In tho anount of $2oL.15. peil$Ioner

New 5510r. fno.1 ln lax Dtvlslon No. 23,+7, appeele froa

the teratlon of j,ts Sood End boveragos valued of $3r 3o2.r+?

ln ]ll9, end olqlss e rsfirnd ot $?9,25. Irlna.llyr tn 8qr
t l

flofvf afon No , 239L, potltlonsr lferv 55LO, fno.l to clatnlng
IJ

fia,rerund 
of $95.32 (lncludlng lntersst of Q6.52, paid In

i i  -

ilnereonat property taxos for flecal. ysar L9J5, on the
t {
l l  .

llasaesment of f,ood and bevera6e6 at E val.ue o(.$3r?00.00
l{
t i



il
IJ
T I. . \ i l
il
;i
f i
i l
! i
tl
ii
ri
t t
t l
at

il
ll
iIu
I I
il
i 1
i

i i
' i

l i
il
i l
i l
i :

l1
l i
'

I

l1
l l
i i
i l
i i
i1
i '

l l
i l
i1
ir
i 1
l jr1

. )

-3-

Pet i t ioner  01d Europe,  Inc.  r  , is  a  Diet r ic t  o f

as operatea the restaurant

"oLd Errope'  at  24)b wisconsin Avenue, ' i {or thwest,  s incei"

J.9l+9. Petit l.oner New 5510, Inc., is also a District of

coruunbia corporation engaged in the restaurant bugi.ne.ss.

It operates, and has operated since L964, the 'plccadilly

Restaurant' at 55LO Connectlcut Avenuel Northwest. The

nanner and operation of the two restaurants ie eubetanilal

elnilar. Petitlonerg mal,ntain ln the operatlon of each

of the restaurants nulerous itens of food and boveragegr

A11 neals sold ln the restaurants are prepared, anrd nost

are eelred, on ths prernises. 0n rare occaglonE, meals

are sold for off-preniees consurptlon. tho nearo on the

prennleco are sor\red at tabree by wartere oncl waltresees

eoployed by pot3.tlonors.

trost of tho ltons of food snd bovora6ss on

petltloners' &enus are preporocl by potltlonsrs prlor to

belng eonrod to the cuotoaers. i"ioivover, thors are DanJr

Itene of food and bsvoro,Gos purchacod by poi;Ltlonere

whlch are sold wlthout sr$f pronaratlon. t34pJ.cal. of theee

Ltens ano vrlnoo, golt drl.nhsr chcapa6no, paciia6ecl beer,

llquor furnlehod to tho custoaer by the bottLe, bread,

rolle and paotrlee, Dil:ls plckloo In a rolish tray,

b'utter ln eono cBBOBT choeEo, lwrchoon noato, 
"Wir;

tea bago., lretchupe tonatooo, paroloyl ollves ond eo

forth. Fsr al,]' flecalyearl prior to 1975, ths flrst

Jrear ln 1sguo, petltlonors lncludod ltene of food and

bevera6os ln schodule 'A" of thelr Dlotri,ct of cortoble

personal property tax return. Under that sohodulo tas

--s-r__
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to be l isted al l" merchandise or stock in trade. Tho

Distr ict of Colrrmbia accepted the mar,ner in which

petit loners reported the items of food and beverages'v
prior to fiscal year Ig?5. For fiscaf years'prior' .. 

'

to L9?5, the Dlstrict also accepted, personSl property

returns from other Distrlct of Colrinbia taxpayers engaged

in the restaurant buelness who lncluded items of food

and beverages Listed on gchedule "A" of thelr returzrg.

However, respondent also accepted pereonal property tarc

returfle prior to fiecal year 1975 froro taxpayers engaged

ln the restaurant buslnege who llsted ltems of food and

bevaragea on echeduLe "8" of thelr returns. In this

echedule were aupposed to be included al.I suppllesr

raw naterlals and work !.n proceee.

Prlor to flsosl ]'ear L974' tho Dietrlct of Colr.obla

Levled a penoonaI proporty tax on potltlonero' ayerags

nonthly lnvontozy of loorchandlger incLudlng food and

boverageel for the twelve-nonth perlod ending June 30th

of anSr partlcuJ.qr year. 8or the lnvontorles of dealers

ln gonerol norchsndleer the lteos llsted ln sui:oduJ,e "A"

of the psrsonal prop€rty ta:c returtr are reported and

taxed baeed upon an averago nonthly fl.gure. Howev€rr

the Dletrlct of Coluobla ta:ces the ouppllee llsted on

eohedr8e "8" of the poroonal proporty tax return baeed

upon tholr valus as of July letr at tirs beglnnlrrg lt'*t

partloular flscsl year. ?ho only explanatlon offered

A in factr rcs?cndent audited the poroo;reJ. properi;y 'cax
rotunu of po'11'l;:",oner 03,d Duropc, Inc.l for ycarg 1953,
L959, 1960 ancl 1.96L, and audited tho roturns of potitloner
l{ol 55L0r Ino. r for tho ycars 1968 t.rro'r.rlh L9?2. S:c
Petlt lonere' hhlblts L2-L5, I?, 18-A, l8-8 8nd 19-22.

[(
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for  the Dis t r ic t  o f  Columbia 's  accept ing,  pr ior  to  f isca l

y6ar 1974r the value of i teme of food and beverag6e

repor ted under  e i ther  schedule "A"  or  schedule.  "8 , ' .  . . .  . "

of the personal property tax returns of taxpayers

engaged ln the restaurant business.wajtnat, since the

tax rate was the sane unoer both schedules, it wae of no

eignificance. Due to the different mannerr how6vsi, 1n

whlch personal property was ta:<ed depending upon under

whlch schedule lt was listed, the potontlar tax llabllity

was less f'or supplies, being valued ae of the beglnning

of the fiscal year, than for lnventorlee or stock In

traderwhich value was computed by uslng the avera6e

nonthly lnventory over a twelve-roonth perlocl.

ConSrooo, ln the Dlstrlct of Col.rnbj.a Rsvonue Aot
27

of ];9?Lt- phaood out the tax on tho ovorago otock tn

trade of dealore ln 6eneral. norchandlso over a thrse-

yoar perlod beglnnlng JuJ.y 11 Lg?Z. tho tax on euch

stock ln trade vras repeaLed ln lto ontlroty as of Jrrly 1,

L97,+, for fLecal year L9?5. Potltlonons, on thslr

personal proporty tax returns for fic.sal yoar L9?j, took

advantage of the on'e-thlrd reductlon ln porsonal property

taxee on etock j.n trade of dealere j.n 6onsra,1 nerchandiee

ae provlded ln CaOf of the Revenue Act og l9?1. Ae

prevlouely etated, respondent dld not quootlon thb narurer

ln whlch. petitloners riported lteas of food and beverages

on theee returns. Agaln ln thelr roturn for I9/+,

petltlonerg r€ported food and beveraGos ae etock ln tradc,

IJ'.C. Cod,e L9?3t $,+?-LZO?),
i
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taking advantage of a two-thirds reduc.t lon in the tax 
i

1s 
prov ided in  the Act .  However ,  for  f isca l  year .  1974,

ln  the seeond year  of  the t rans i t ion 'per lod,  the Dis t r iq . t '

of Columbia decid,ed to adjust the returirs of a1I taxp"yur-

restaurante which reported food and bevel4ges on schedule

iAl " by placing the value of suclr lroperty in schedule

"81 " and taxing them as supplles uslng the value as of

June 30, 1973. If  any returns/were not so adjuetedr l t

was due onJ'y to an overeight.z

0n l'lay 5, l-9?l+, respondent published notlce of

lte lntent to pronulgate the following ruler

"Stock in Trade" shalL bo ciofiired as
buslneeg Lnventory whlch is offered or held for
Bale, in a firrlehed form, by a wholesaler or
retaller.

Al,1 othor rraterials or par'Jo hold for the
proctruction, by whatov€r D€r.nsr of "Stock ln
?r;rcle" is horeby dosi6nnted aa i:rlg2li-eg. ?he
fuLl, anrj truo value of the Bu??J.r.oc of whatever
naturo cnd lilndr hold, shalL bo rtroclared in
SchoduLe "-8" of the Pereona1 ?roperty tax
Return. !r/

Notlce of 
'the 

adoptJ.on of the propooed rrr.Ie was publiehed

ln the D.C. Reglster on .Iune 24, L9?+. the notlco -

proyld€d that tho nrle wae effectlve lnnodtat 
"Ly.il

The Dlstrlct of Colunbl,a eent petltloners a copy of the

nrle ae adopted' together wlth blanir pereonaS. property

tax returar for:Ds for flecal yoar Lg?s, At the top of

the notlce sent was the foilovrlng expJ.anatlont | ..

f":o Dcpartnont of Sinaneo and Rcvenus
horoby ,1Lvee notice of the folLotrlnT ad,optod
nrles tvirich defi.no tire tenn "Stocli i.n 8rade"
and clnriflcs nethods of reporb!.ng tiro valuo
of ccrtaln property for pur?o6es of pereona,l
ProPorty ta:catlon.

2J/ IlL'nnougrl 'ohc ';ce":;iaor\y ro unclear, :it app^era l'roa the
oxhlblts fLrod tirat petltlonere' returna for flscal year
f,g?l+ wers adJuetecl. 

-

t+1/ See ?o D,C. $tog. 1069 (May 6, Lg?4),

51/ 20 D,c, Reg. 1316 (.rune itr, 19?ll).

I

I
i
a

I
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Beglrurlng with fiscal year tgZ5' petit ionera were..requiredt

pureuant to the ruler .g11pg3r to List food and teve{aqeq

as supplies on schedule "8" of their returns.

Petitioners on their pereonal propdrty tax returns

for 19?5 and 19?6r the years in lssue, did not l ist diry

ltems of food and beverages under schedule "8" as suppliee

and did not report then under schedule "1" 
"" 

stock ln

trade eince, ln thelr vlew, the tax on such property had

been repealed. The pereonal property ta:r bille receLved

by petltioner Old Europ€;Itrc.1 for fiscal yeare 1975

and 1976, anrd by petitloner New 5510, Inc.1 for flscal year

19?6, had the foLlowing starnped words thereonr "Adjusted

For Depreclatlon Ratee Omisslons -- Iset Year's Values. "

thsee wor{s dld not appear on the pereonal property tax

b111 of potltloner New 55101 fnc.1 for 1975. 0n the

poroonal proprty tax return forlna for L976 there

appeered tho followlng words wtder schedule "B'|

ffihcr cupplleo -- wrapping and packln3
nrtcrj,ala, advertlsing naierirlsr sales-
boollco d\eLr chlna' gJ.aco, siivor, fq-Ui-eryl
--l:;il:.ld&.g$r@ e !9' . l{avr
rf'Jril.rnrs usoq in the manufacturo o:f flnished
3crluotc. tllorl: Ln procese -- na'i;orial and
.-rl"-cr co;ts but not general overhead.
(trrphaois added.) 9f

kLor to the nrle adoptod by reopondent for flscal

yoar L975, tho Dopar'lmont of Slnance and Revenue of'the

Dlstrlot of Colrlnbla leeued no lnstnrctLoner regulatlone'

or poltcy statcaont ae to where or undsr which echeduLe

food and bovora6es of reetaurants should be reported on

tho peroonal proporty tarc return. Reopondent ln the

Pcrat has treatod the followlng lterns as lnvontoryr

9/ 'ris.ca?t 
for 'iile ed<iition of tire worcisl "food and

beverages dlaponscd ln .restaurantsr " tiro heedlng wae
eegentlally the sane es ln prevlous Jr€aFBo.

l
I

I
,
rt



il
ti
ti
tl
t !

t i
t i
T I

ll
it
i t
I t
t''
t i

fl
l,t
ri
it
t l
l l
ti

:  - 8 -

gasoline and oi l  furnished by a servlce etatlonl luunber

ln a lunber yard, even if  port ions of a ful l  piece or

eection are cut and sold to the customerl f lowers ir i  
' .

a floriet shop' whether arranged or sold indivldual.lyl

meat in a butcher shopl f leh ir ? l ish rnarket; l tens.in a

vending nachine -- howeverr the elements of iteme euch

as sandwiches are supplles before being phyeically

lncfuded ln the eandwlchess ice crean ln an lce cream

parlorl and vltamlne wlth which phamaclete flll a

prescrlptlon.

that the wordsrPetltlonere basicalJ.y arguo

"dEalerg ln genoral nerchandise of every deecriptlon"

ln D.C. Code ].l9?3, Al+?-]''?]',2, and the wordsr ,dealers ln

general nerchandloel" Ln D.C. Code L973, C47-l,207,

lnolude persona ln the restaurant buslnose. they

further argue that the 'stock ln trade" or 'nerchandlse'

of a restaurant, wlthln the neanl.ng of theee atatuteer

are the lnventorloe of the roetaurant, includlng iteog

of food and bevorages. In the al.tornative, however,

petltloners contond thatr lf lt le deterrlned petltlonera

are not dealere 5,n general nerchandlse, and that food and

beveragea are not stock ln trade of Euch dealere, then I

reepondent Ie eetopped at thie tlne fron taxlng the food and

beveragee of petltloners as supplleo baeed upon ltd'

acceptance of the returne of petltlonere wttlL L974t

tn whlch food and beverages wera reported ae etock ln

trade.

fJu
Hu
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ll
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t l

l l
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Petit ioners do not f ind fault with the definlt ion

of 
'stock 

in trade which appearecl in the rui", ElLEBr

adopted and published on June 24, ]tg?l+r.slnce restaurantb
'"offer '  food and beverages to the public in a f inished

state, thereby quall fylng these ltems hs'siock in trade.

However, they do argue that the deparfuent of Finance

and Revenue had no authority to characterize as euppries

"food and beverages dlepensed in restaurants,, on the

L9?6 personal property ta:c return.

The Distrlct of Columbla, on the other hand,
i

I nalntalns. that restaurant owners are not dealere Ln

general nerchandise wlthin the rneanlng of D.C. Code

I9?3, 8$l+?-te0? ana 4?-tZtZ, olnce reetaurants prlnarily

offerr or are se11ln8, a Berr/ice, rather than nerchandl.se.

It contenda that in the Revenue Act of tg?tril Congress

waa concerned roerely wlth etores or other nercantlle

buaineggeer in which categorles respondent argueg

restaurants cannot be, and never were lntended to ber

lnoluded. The Dletrict of Co1r,mbla further argues that

lteng of food and beverages purchaeed.by petltlonere and

utlllzed ln the prelnration of the neale eenfed to the

cugtonera are not flnlehed producte and therefore do not .

conetltute thelr etock ln trade. In lte opln!.on, since

food and beverages muEt be proceeeed and prepared.before

belng sold ln flnished torn for ultlnate consunptlon by

the publlc, theee ltene nust conetltute a eupply.

, I

l i

a see note zr g.ggf,B.

I
I

I
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{l The origin of the statute with.which we are
il
i l '

ff concerned goes at least as far back aa 1902, when Congress.,
il
l l  as part of a major appropriations Act fgr the Distric.t :of .
i t -
t {
ff Columbia, i_ncluded a section on the taxation of personal
ll eJ
ll lronertv." rn the Act, congress provloed ior a pereonal
11., . -
fl nronerty tax on dealers ln general rnerchandiser
il
fi Dealers in general merchandise of
Il ever? deecription shall pay to the collector
ll of taxes of the District of Columbia one and
!l one-half per centun on the average stock in
ll trade for the preceding year.

IJ' Aflen the passage of thle Act it shalL be
il u:rlr::iul for any person or persons entering tho
Il Dlstrict of Colurabia subsequent to Jnne thirtieth
tl Xn ench l,?earr and establishing a pJ.ace of buslness
ll for the oale of goods, waresr or Derchc.ndiser
il oi.ther at private sale or at auction, to conduct
ii sueh business until a sr/orn etateoont of the value
lj otr c:id stoclc has been fi lod with thc assessor
11 of '}ilc Dlstrict of CoLwobiao llho ehall thereupon
ii ncnlcr a bill for the unexplred portion of the
li 

"tsc.rf. 
;'car at the cane rato aa o'r;h.r p3rsotral

li tc-'!cir arc levled. fhe asacscor ie hercby
ii nuthcni:.;cd to rensgcss sald stocli r'.'honever
ii ln hio judgnent it has bcen undcnral.uecl. The'i Gooclso w&:rcs, and roerchandlcc of eny ,?erson or
ii p3rc?:rc, vho shall faiL to p:y tl:o tr";: requircd
ir W thj.s paragraplr wlthin thrco dayc aftsr bcginning
i1 businecs, shalL be cubjcct to distralnt, and lt
fi c-\n'Xf b: the dutlt of titc e3soator to placo bilis
ii thorofor ln the hc;rds of tho coLlector of ta:cce,
ll o siral-l soizo cufflci.cni of the 5ood: of thol !  . J a r v  U r s + -  C v 4 3 V  9 u 4 4 4 9 4 v a a v  V 4  g . a g  L J V V $ \ J  V -  U a l ! ,

lj doLi.rquent to oatlsfy sa.ld ts.:lr lrq-'.:;:;3n lhat
ll re,ld omror shall havo tho rigilt of roc.crptlon withln
fi thir*;' iaye on pal,rnent of caid ta;r, to wirj.cir shaLl
ll b" aduccl a penai'cy of on.. por ccntla, to3other wlth
fi g"\e coctn of solzure. Tiro coLLector oira-lI col=1
[i s,rch 5oocc ae are not redccnccl, at pub13,c aucdion,
il rr'fter acivertj.s-enent for the three daye procedlrg
ii ""fd 

e"to. 9/ \ ..
l r
r i
,j fcurrent ver:1oa ai D.C. Code L973, CII-?-L?L?). the d,obatac
ii ln Congrese Ln 1.902 revoal that tiro approprl.atlonc Act was
ir not a ncv Acto but norely o reJuvenation of an L8?7 tax law
;1 vrhlch rras stiLl oa the booils but novor onforcod dua to the
ii f,act that the uachlnery for the colloctlon of perconal
Ij prypetQr teiros was abollched ln 1878. )5 CONG. fi.;C. 489?,
;i 9898 (I9oz) (rcroarhe of Rop. Carmon and Rep. Bonton).
,; 91/ Cn. A352, i6, per. jr 32 Stat. 518-619 (codlftecl at
l j !..C. Co.lg- 1929, t20t?59 (current verslon at D.C. Codo 19?3r',i gtl'?-f.z12)l lhe proeent etatute is eubstantlally ainllar
ll to tho origirra.l. veralon', havlng been aruandod only once' ln 19otl. 
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It further provided for the rate of tax on banglble

per8onal propertyr 
'' 

"

0n alL tanglble personal propertyl.
a .ssessed at  a  fa i r  cash va lue (over  and above the '

i i  eremptions provided ln this section) r including
i l  vessels ,  sh ips,  boats,  too1s,  lmplements l  horses,

;l 3'g.9ilg'?r11"1rl_gp":1uq?rr y?e?rs, and other
l i .  vehicles, there shall  bo palr i  to the collector ' .

ij of taxes of the Dlstrlct of CoLr.uabia one and
,i o:re-half per .centun on the agsessed value
;! ttrereof . 19/
T I
. t

i ; In the Dietrict of Colunbla Revenue Act of 197L, Congrese,
r l
i r

ilag we prevlousLy noted, gradually phaeed out the tax on
tl
,itne average gtock In trade of dealers in general nerchandise.
h

lrlt dld thl.s, however, by anending paragraph 2 of sectlon
i t

ir6 of the Act of 1902, by adding to the end of D.C. Code
ti
l;g0Z-fao? the folJ.orv1rrg sentencer
fi
li Effoctlve July 1, L9?2, the raio of tax
ll nppS.ireablo to tho average s*ock ln tmde of dealers
tl 1:r 5c:rr.ol morchandise sltalL be '*vo-tiri.r<trs of the
il ratc o:l ta:l eetabliehed by the Distrlct of Colrnbla
il Acuncil for npplicatj.on generoJ.ly to p:roonal
I p:o3:rty cubuiect to taxation for the fiscal 3rcar
li c:ii::; Jwre 30, I972r and effectivo .Iulgr ]', L9?3,
ll tho ra'l;o of ta;r an-llicable to the ovorege otoch ln
tl tndc oi' dealers in 6enoral norchandj,ea sira1l be
[j cne-i]rird 'ihc ratc of tax octabllohcri by the
fi Diet:lct of Col.rnbla Counci.] to be applied genorally
tl tc p*oonal. prolrortll oubject to ta:rction for the
tl ficea"L yor.r onding Juno 30, L9?), prrd effective
il .Yu3.;r Le Lg?tl, the tax on tire averege stock in
fl trario of dealo-rs ln genaral uerchandlse ls
fi repea-lecl. ly

[l fne prob1eo r]rich the statutes quoted here ralees ln[l fne prob1eo r]rich the statutes quoted here ralees ln
; l

il the nlnds of the partlee, and whlch thls Court nuet face,
i t  

-  -  
|

l i  r .

ls rhat ls to bo lnoluded wlthln the phraeel 'dealere ln

general Eerchandlse of evenr descrlptlonp' and what ie

roeant bgr the wordsr 'stock ln trader' aB both of theee

terns rerlo usod tn paraeraph 3 of eootlon 5 of the 1902

Actr and vhlch appear preaontly ln Codo C.l7-I212.

Ignrn'-3 i ';rl:tj e'C D. U.
L929t

1tr/ Puu. !,. [io.
D.C. Code L973,

a t  D .C. I9?j, CIIZ-IZoZ) )
!0 r  paF.
(curront

,
verelon

(  coq
Code

92-196, .CI201, 8J Stet. 653 koalfled st
847-L2o?r.

t
a
I
I

I



il
tj
ii

ij

it

- 12 -

The u l t innate issue which is  the basis  of  pet i t lonerg,

suit invqlnss a deternination of the.etrect in the .Lg?L
'Revenue Act of the repeal of the person4l prop.erty.ta:c : "

on the' 'average stock in trade of dealers ln general.

toerchandi8e.. ,  '

Petit ionersr aa we have noted, malntain that the
phrase, 'dealers ln general nerchandise of every deecript

has always lncruded petltioners and other. restaurant

owners and that their "gtock in trade" conglsts of food
and bevera€es. fhusr the repeal of the tax on euch
property affected restaurant owners, ae werl ae others

who are dealers ln general merchandiser leavlng the

pereonal property of restaurantg, other than thelr etock

ln trade, eubJect to tax. slnce respondent arguee that
petltlonere and other restaurant ownere are not dealere ln
general aerchandlee havlng a etock ln trader it contends

that the repoallng etatute rn r9?l had no effect on the
taxabillty of the food and beveragos of restaurartg.

The fact that congreoe repealed the tax on the etock ln
trade of dealers ln general nerchandloe, rather than

the etock ln trade of dealere in 6enoral oerchandlee of
ery deecriptlon, leavlng gl+?-tZtZ al.one, reepondent

arguesr suplrcrte lte posltlon that thore le etirl a

claes of pereonal. property, euch ae food and beveragea,

whlch 1g tanable wrder E4?-rzrz, notwlthetandlng the
repeallng largnage Ln E+?-LZO?, petltloners concede that
there etlll aa3r bo certain property of reetaurante
eubJeot to to:r, euch oe hrlvoe, napklno and the llEo,
whlch are tanable es oupplreo, but ae far eo potiti,onorg
are ooncornod, the repoeilng language ln Sll?_lZO? Iett
nothlng ln Elr?-t2J.2 upon whlCh to baee a tsx on food and
bevorngee of reetaurant ornera. 

'

I

I
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The legislat ive hiatory which accornpanled the

1902 Act reveals l i t t le as to what Congreos lntended to

include within the phrases, "cleal,er6 in'genera,l nerchaddir ie

of every descript ion" and "stock in trade" as those
a.

phrases were used in paragraph l, gectlon 6 of the 1902

Act, Petit ioners have clted portlons of the debates ln

Congressr Egpgr wlth reference to the 1902 Act to show tha

Congrees in 1902 was merely using language from an earller

tax Law ln 18?7 ln whlch Law the term "stock ln trade"

was apparently defined broadly. We did not flnd the

references to the 1877 Act (35 Cong, Rec. at 49OA)

elgnlflcant ln one way or the other to the iseue before

thls Court. The leglslatlve hietory acconpanytng E20I

of the Revenue Act of lg?L. whlch repealed the tax on

the average stock ln trade of dealers ln generel nerchan-

dleer ls clted by both eldes ln oupport of thelr argrnente.

Respondent contende that a readlng of tho con@lttee

rsporto denonstrates tlut pstltlonors and othor restaurants

are not dealers ln general nerchandloo. Petltloners, on

the other hand, utiLlze the leglelatlve htetory to boleter

thalr contentlon that the tem, "stock ln trade' nugt

be broadly conotruod.

fhe Court bolieves that essentla.I to the deterslnatl

of the lseue boforo ua, le an understandlng of what"

ln the L?OZ Act lntended to lnclude withln the ptrraeer
'dealers ln general roerchandlee of evor1r doocrlptlonr'

ae wcll ag what was lntended by the tom "stock ln trade..

92 Con1. r 1g l iogal.
, 92nd Cong.t lst Sees. t)3NO. 92-
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Unforturmtely, the legislat ive hlstory ls of no aeelstance
,, , .

ln this regard. Moresver, l t  appears that the ieeue

presented is one of f irst impression in-this jurisdtct lon,

aa we were un:,ble to discover any relevant cases ln thie

area. Both part iee have, howeverr 'rel ied on caseg fron

other jurisdictions for zupport of their poeitlone.

Although not directly on point, petitioners have clted

cases dealing wlth the deflnitlons of etock in trade and

lnventorlr. Respondent has relled on the lnterpretations

git"tr to the bu1k sales laws of other gtatesr that a

restaurant is not a mercantlle-type buslness nor ls the

owner a nerchant, and that the neats and flour used by a

cafe pnoprletor to furnieh meals are not nerchancil.ee

wtthin the neanlng of those partlcular etatu t"",W

We do not findl that antrr of the cases cLtod by either party

are relevarrt to our decislon as to the correct lnterpre-

tation ot A&7-LZ0? and 8t+7-L2L2,

Wlthout the ald of elther legio3.atlve hlstory or

case lav, a broad lnterpretatlon of ths J.anguage, 'dealere

tn general nerchandlee of evsry doocrlptLon" i.n C4Z-lAlZ

would not bs urcrarrantsd. tTo bsU,ovo that thls J.anguage

ls broa.d enough to lncLudo rosta ovnors. In fact,

the loglsl-atlve hlstory acconpenJrlng 0201 of tho ilsvonue

Act of 19?1, wlri,ch repealod the ta:c on tho ot"tugi dtock

ln trade. of rloalore ln genoral nerchandloo supports a

broad road3.ng of thls phraoe and demonetratoe the wlcle-

spread app3.lcatlon of tho tax prlor to lts repoal. Bhe

I '

!fl tjaor_1.fi._r u.(;. f ,r:?;' Co. v. ir;i,a.:-.._ _',r;lf_t .'^"'-._g,tj4,-
Q u,o, e n, -2? 3 - i . il .- v uf .-r.11. 7r, Z ) I 

-rt" 
e,qF"u-t:, - o ji'-qtr-

S;W. 2d LO6f- (fer. 1931). !
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sect ion of  the Senate Report  descr ib ing the repeal  of  the

tax and the reaeons Congress was taking.such action w3s "

entit led, "Repeal Business Inventory Tax. " The Report

equated the tax on the average stock in trhde of dealere

ln general merchandiee with the 6usineaa lnventory tai,

using such tetils interchangeably. For exa.mple, the

Report stated that the personaL property ta:c in the

Distrlct of Col.wrbla "ls presently applicable only to

buslness Inventorleo, or the averrge etock ln trade of

dealers ln genoral nerchand lse."W In view of the nanner

in whlch the connlttoe tltled that secti.on of the Report

and considerlng the eentence just quoted, lt ls loglcal

to oonclude that, ln the nlnd of Corgreeol tho buelneea

lnventory tax was sJmononous wlth the tax on tho average

stock ln trade of dealers ln genoral nerchandiee, A

regtaurant hae Lnventorles the sans as any other

buslnees eetabLlehnent ln the Di,strlct of Colunbla.

Although the Senate Roporb spoke of 'nsrcantlle-tlpe

enterpr le€o1 i 'nercant i ls  eetabl iohtentg" and'Btoroar '

we do not bellsvo, 'contrar.y to the positlon talren by

reelnndent, thet tho J.ogle1atlve hiotory of tho I9?1 .

Revenue Act roqui,ros ua to flnd thst Congroee nover '

Intonded to lncl.udo reotaurante aliorrg the buslneaa-q.g

whloh would no 1on6or be taxed on thelr lnventorlea.

!!l 5, i'iijP. rr\,lr Y2-ti15rt I tri4nd Uong. , ict Ss;3. ir' (197I).
i tro l{ouoe Ropor!, H, R. R[?, l iO. 92-598, g2nd Co43,1
Iet Seee. 03 (1971), uas ldentlcal to the Senate Report.

'-.-- 
.
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The fact that the Corunittee Report did not specifically

mention restaurants and slmilar businesses in addition .;

to retall and mercantile-t1pe establishments, which !I"." ,

Comnittee seemed to oirect its attentio., ,o in the "

Report, does not necessitate the conclusioh that

Congress never lntended to repeal ttre tax inposed on fhe

personal property of restaurants under S4?-fZfZ, along wlth

the repeaL of the ta:c on the stock in trade of other

buelnesges. therefore, baged upon what litt1e there le of

the leglelatlve hlstory relevant to thie iasue, we flnd

that the phrase, 'dealers in general merchandise of every

deecrlptlon' tn E4?-1212 nust be broadly construed, and

that there ls no r@ason to dlstingulshp for purposee of the

personal properby and ct+7-12]'2, the food and beveragea

ueed bU pstltlonons and other slnllar reetaurants, from

the lnventorlss or etock ln trade of other dealere In

general raorchandlgo ln the Dietrlct of ColrnbLa.

Ho bollovc thet there are other factore whlch

eupport our flndlng that the tax on the av€rag€ stock ln

trade of dealsrs ln genor:al nerchandlse ln QI+?-LzLz

lncluded a tax on the food and bevera6es of restaurante

and that thero i.s no ooapelllng reason to dlettnguleh

rsetaurantg tbc? othor buslness eetabllshnenta. the

second pqragraph of ClrT-t212 requlroo poraono enteritg

the Dlstri.ct snd 'ostabllohlng a pl.aco of buelnssg for

the salg'of 6oods, war€Br or nerchandiso' to file a

statenent ae to tho value of the stoclc ln trade. the

lenguago -ggodo, rrafosl or nerchandlae" ls oonelstent



t ,

I? -

wlth the language "gerreral nrerchandlse. ol '  svefV

descrlpt ion" appearing in the f irst paragraph of

g4?-12I4 Bnd supports, we believe, a broad construction '

of  the. lat ter  phrase. The ctef ln i t ion oi  "stock in ' t radeo

in Black's law Dictionary is "[m]erchandise or goods kept

sale or traffic" or 'that form of'property owned by a

craftwan upon which he exercises his art, skil1, or

worloanship, and upon _which he uses the tools of his

trade or bueln 
"t".'WFood 

and beverages are certainly

goods kept for aalo and the restaurant chefs exerclse

their ekille in the preparatlon of noals. 0n the federal

leverr the lncone ta:c regulatlons provide that lnventorlee

are necessary ln clrcunstances ln whlch "tho productl,onr

purchaaer or gele of nerchandlse le an lncone-produclng

factor. "

Moreoverr the regulattone furthor provldo

thst--

lnvcntoly chould lnciuclo a1l fj.rrlc}cd
or pirtl.y finlohod goorlr rnd, Ln ilte cacc of
rerv nc.terlaLc ancl ourrplloa, only thoae rr.u*-ch
havc been acclulrcd for saler ot r?hlcir will
PhyclcaLly irecono a part of ":-erchandieolntended for eaLe r li r. W

The Dietrlct of Colunbla tax provlslons have no elmilar

etatute nor are thero regulatlone dea,J.lrg wlth lnventorles.

Howeverr goods are described as lnventorles ln Art1cf" g

of the D.C. Unlforn Corunerclal Code ln the followlng

eltuatlonr

rJ.

y$1/ See Troag. Reg, 61.4?t-t (f954).

t

t

t

I
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l l  

'  '  
l  r  * l ^ ^ - .  ^ - ^  ' t ^ ^ r  i  L - -  . . . L ^  !

il rr. r,,le3r o.Fo held by a person who holds r
l l  then for sale or lease- or to be furnished
l i  "nder  

contracts  of  serv ice or  i f  -  he has so .  
'

l l  furnished them, or i f  they are r iw materials,
l l  vrork in process or rnaterials used or consr.med
l i  in  a  bus iness.  L l /  .  . .f i _
i l .
li Taking into account how inventorigs are generally described
l f  '

ll
l f  as eviaenced by these references and considerlng the
t l
ff fact that Congress in 8201 of the Revenue Act of J:g?L
t l
T 1

fl wae repeallng the personal property tax on businese
r{
1j lnventory, we believe we are justlfied in concludlng that
ri
I tne tax on a restaurant's inventory consistlrrg of food
i i

li 
*U beverages was aleo repealed as of July'}, Lg?t+,

il 
*e find unpersuasive the arBunent of the District

ll 
of Cof,mbla that, by not lncluding the words, "of, every

l l

1j deecrlptlon" found ln 04?-12I? after the phrase, ,dealere
i i

;l ln general nerchandlse" ln [lr?-UO?, Con6roee lntended to
i ,  t

lf contlnue to tax cortaln ltems of peroonal propsrtyr guch
i 1

il as the food and beverages of restaurants. There la nothlng
t l
il

fl ln the leglelatlve hletory of the Rovonue Aot of 19?1,
t i

[{ nor any other evLdence to suggeat that Congrese lntended

li to nalce a dletlnction for purpoaeo of pereonal property
H
il

ll taxes between dealere ln general norchandleo gi everv
; l
ij descrlptlon and slnply dealers ln 6eneral nerchandlee,.
. t
. I'i l{e w111 not endeavor to offer an explanatlon ae to w\r
r l  I
l r  . .

iJ Congress chose to place the J,anguago phaelng out and
i l
l i

il repeallng the tax on the average etock in trade of
t i
l l

[j dealers in genera]. nerchandlge ln G47-120? rather than ln

!j S4Z-fZfZ, nor whtrr Congraes dld not speclflcatly repeat the

! l
i ' _

' l

t l

w D.a, code Lg: l3t  iy2urg- l0g(4).



19_

flrst paragraph of E4?-tztZ, which ptotid"" for the tax

i i  on' tne average stock in t rade of  such.dealers.  "  .
l i
l j  Al though i t  is unnecessary for purposes of thie decisiort ,
i l -
il

ii lt would appear to the Court that certain personal property
ii
i i  sucn as vessels, shipsr and boats, are stiU taxable under
l i .  t

i i  Ct+Z-fZfe. We need onJ'y declde, however, that whatever

lj renains of t4?-12I2 at this time, it does not authorize

ij tfre Dlstrict of Colurnbia to irnpose a tax on the average

f1 stock in trade of dealers in general nerchandisa. We

iifurther flnd that lt does not authorlpe reepondent to
l l

l, colLect a ta:c from petltionera on thelr supply of food
t.i

l] 
*d beverages on hand at the beglrrnlng of aqr flecal

l l

i lyear. In factr Mr. Thomas R. Klnney, ouperrisor of the
i t

flPereonal Property Aseessxnent Sectlon of the Department
i i
fi of flnance and Revenuer testlfied that the Distrlct of

j Cohrllbla ls not coLlectlng arly ta:ces wrder e4?-tetZ at
&v/

the presoni tino.

Porhaper 'uhE nost da;ea5$r6 ovLConco to ths lnsltlon

;,taken by tho DiEtr1ct of Colunbl,a ln thi.s caao le the

faot that it acceptort ths porsonai proporUy tox rEturne

irof both potltlonorc for svor? yoar tiieJ w€ro ln erlstence,

, unt1l tho rstunn fon fi.ooal. yoar J-9?: was fllod,' nlth 
.

' lteng of food anri bovora6ocr Ustod on schociulo 'A' ao

etook ln trodo or norchandlss rathor til,rn widor cchsdulo
r l

il "8" as eupplles. We note that the Department of Flnance
r i

iiand Revenuer after audittng the returne of eaoh petlttoner

I W liee 'Jraneoript at 28.

; t

?

J
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. l

fi Dtstrlct also accepted returns ln which restaurant ovrnerg
I i
f , l lsted food and beverages in schedule "8" and that, i f
t1
l l

[' aeked, the Persona]. Property Assessment Sectlon of the
il

il 
oenartment of Finance and Revenue would lnform these

i{ taxpayers to List food and beverages ln schedule "8, "

il lenaa no support to the contention that thbse ltems are

ll now, and alrays were, supplies rather than etock In trade.
l l
ii What csn bo said le that the Departurent alrrays accepted
l i

i; the roturtrs of petltlonerg and othere wlth food and
l !

;i beveragos llEted e,e etock ln trade and never once lssued
i l

il 
*V dlrectlvo or gnllcy stateDsnt untll fleca.l year L9?5,

i, wnen It lnfomed lntereeted taxpayerg that food and beverage
t 1

lj nuet be lncluded under echedule 'B' as euppllee. fhe
| ,
!i constnrctlon Glven to 647-12]-2 by respondent over the
l i

ll yearE so'r,'"{qn{s groat reopeot and nugt rscelve due welght and

pi conelderatS.oqr urrLoss that lnterprotatlon ls plalnly
ir L2/
fj erroneous. tJe fi.nd that the constructlon of the language
il

ii'dealerg 
ln general. merchandlee of ev€ry deecrlptloq: ln

[i 
0+Z-fzr2 by ttre Di.etrlct of Co].unbla to lnclude tlre food

t and beveragee of roetaurante ls not plalnly erroneoue and
l l

itnuet be sffordoci gnoat wel8ht by thts Court.

: t1 .9 /  SDo. i ' ^ - " : r r .F l  v r  D i r t r ig i  o f  C lo - lunb. { .1 .  L49 u .L j .  l i pD.  l ) .C .
i iz 9r . r&l;1ofJ, za- "ui 5\i' E 1-( ro o trii ro 6n i. t tec ) j' gy,u13g
iv. P_f-eflqict_ofJl4raglgr 69 U.S. App. D.C. 390, 3g9r-I-0?
l,Fr t&-!+\ff.jf17
i i -
ii
. 1
' i

I
i j

I
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hlhen the Departrnent of l'inance and Revenue on

June 24,  1974,  adopted the ru le ,  supra,  e f fect ive for

al l  prra.ct ical purposes for f iscal yea" igZ5, a6fining

the tem "stock tn trade" as "business.-irtventory whlch

is offered or held for sa1e, in & f inished fonur by ' i

a wholesaler or retai ler" and designating as suppliee

"[a]1I other materials or parts held for the productionr'

by whatever meang, of 'Stock ln Trade, " It apparently

was attemptlng to clarlf,y the type of property on whlch

the tax was repealed, ae provided ln $4?-LZO?, and the

kind of property which was to contlnue to be subJect to

tax. Reepondent rnalntalns that ltens of food and

beveragee fall lnto the seaond cate6ory ln the nrle

as eupplles, and eannot be "stock ln tradg-" ae this

tern le deflned ln the rule, slnce these lteros are not

finlehed products, but rather, are bought by petltionere

to be prepared for the ultlrnate coneunptlon of their

cuetomere. The record ehowe that the Dlstrlct of

Coltmbla would deelgnate food and beverages as Bupplles,

untll they appear on. the table ln frorit of the cuetoner,
29/

at whlch polnt they becone etock ln tracle.- Baeed

upon the narmer 1n whlch reepondent accepted petit lonerg',

and other reetauranta', reportlng of food and beveragea

prlor to flscal yoar J;9?4, and the fact that we have'

deternlned that tho tax on petlt loners', and other

slnllar reEtauranrtg', food and beverag€B was ontlroly

repealed by B4?-f2O? as of iluly l, L9?4, we ooncludo

!ry/ Sco tegtlnony of ihonao liinney in tho tl':,aJ. oi' tito
conpanlon case of Qgrber lanhardt, inc. v. Dlrt: : lct of
CoLurbi a,- Tax Dlv lfficrlptT',i"r-Z]F
(Supor .  Ut :  D.C.  Februany 1,  1977) .  l . l t r .  i ( innay,o
testlmony ln thc precent'easo'was Lncorporatod- by
referonco lnto Carter lanhnrdt. Ing. v.-!3!.!f;lg!j[
CoLunbla.
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that, whatever force trnd effect the rule adopted by

the Department of Finance and Revenue has,' l t canno!

be used by the District of Colunbia to t*^39 gupplies : "

the food and beverages of  the pet i t ion 
""r ,U 

Tfrerefore,

the instructlons which appeared for thd fi i .st t ine on

the J:9?6 returns at the top of uJnuar,,t" 'Br' which

provlded that "food and beverages dispensed ln

restaurantg" are suppliesr had no basis in law, and

Br€1 therefore, not blndlng.

the apparent anbivilence demonstrated by the

Delnrtment of Finance and Revenue with respect to the

taxatlon of food and beverages leads this Court to

belleve that the Department itself ie not really certaln

how theee lteme are to be taxed. As wo have prevlously

etatedr the Deparfuent accepted untll flscal year L9/+,

returns whlch Ueted food and beverages under elther

echedule "4" or "8.' fn flscal year L974, tt adJueted

the returne of all restaurants, lncluding, lt appeare,

thoge of petltloners, on whlch was reported food and

beverages under scheduLe "A" by placlng thege Ltene

under echeduLe "8" lnstead. Then on Jwre 2llr I9?d+, lt

adopted the rule deflning etock in trado and lncluded

a notlce of the adoptlon of the rule with the blank

pereonal property tax formg sant to all taxpayersr

Howeverr lt wae not untll the 1976 return that the

Departrnent lncluded on tho face of the return the

dlrcotlon that food and beverages dleponoed by reetaurants

'4V 'lhLa Court need not docicje 1'or purposos oi' iirr-sceac
wnother or not tho Departrnent of r:lnancc and i:ir:vonuotvr-lolner or not 3no ,uepartroent of rr.:.rrancc anal itftvonuo
h'ad tho authorlty to lssue and adopt cuch & rtr le. In
vlor'r of our decj.slon on this polnt, wo nood not dooldo
whether, as petltlorers contend, €v€t1 undsn tho rrLo agwhether, as petlt lorers contend,whether, as petltlorers contend, even undor tho nrLo ag
adopted, food and baverdges are etocll Ln tradc oinco
neals are "offergd' ag a finiehed oroduct to ouetoners

I

I

I

"offersd' as a finiehed product to oustoners.
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that, whatever force atnd effect the rule adopted by

th6 Departruent of Finance and Revenue hasr' lt canno!

be used by the Dlstrlct of Columbia to t*^?", gupplies : "

the food and beverages of  the pet i t ion u"t ,U Therefore,

the lnstructlons which appeared for the fi ist t ime on

the 19?6 returns at the top of 
"Jnuau1" 

'8, " which

provlded that "food and beverages dispensed ln

regtaurants" aro supplies, had no basis in Iaw, and

Erol therefore, not blnding,

The apparent anblvllence demonstrated by the

Departrnent of Finance and Revenue with respect to the

ta:catlon of food and beverages Leads thig Court to

belleve that the Department itself ls not realIy certaln

how theee ltems are to be taxed. As wo heve prevlouely

etated, the Department accepted untll flscal year L9?+,

returns whlch l.leted food and beverages under elther

echedule "4" or "8.' In fiscal year L97l+, lt adJueted

the returns of all restaurantgr lncludirrgr lt appears,

those of petlt lonero, on whlch was reported food and

beverages under echedule "A" by placlng theee ltene

under echeduLe 'D" instead. Then on June 24, L9?4, lt

adopted the rule deflnlng etock ln trade and lncluded

a notlce of the adoption of the rul'e wj,th the blarrk

porsonal property tax forme eent to all taxpayersr

lloweverr lt was not untll the L976 return that the

Departrnent lncluded on the face of the roturn the

dlreotlon that food and beverages dleponoed by reetaurantg

LV Tnrs Uourt neod not decicie 1'or purposoo of in.rs casc
wr'tother or not tho Departnent of FlnanCo and itovonuo
hhd ths authorlty to lseue and adopt cuoh a rtrLe. Xn
vlow of our decli lon on thie polntl wo nood not docldo
whether, as petltlorcrs contend, even undon tho nrj.o ae
adopted, food ancl bEverages are etocll In trade oinco
meaLs are "offersd' as a finiehed product to ougtmers.
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il -z)
n
il
! t

l i  were to be ] ieted as supplies under sehedule ' ,8. " We
II
l l

l l  trave no idea what f inal ly caused the Departmcnt tq iseue
il
t l
l f  a rule defining stock in trade and then proceed to
II
ll interpret lts own rule to mean that food and beverages
; l
i l
l l  are not etock in trade. hlhatever the reason, however,
l l
i l '

lf we concLude that the Department was not warranted,

fJ based upon lts past practices, as well as the repealing
h
i l -

lf language of Ft+?-fzo?, in ta:<ing petltioners, food and
i !
t J  -

ir Dev€rages aB supplles.
fi
i l -

i l  Even the logic or consistency of reepondent'g
tf
ii actions ls questionable. One reaeon offered by
l i
il respondent to support lts posltlon that potrtlonere
l l

i] are not "dealers ln general nerchandiee. ie that they
I l

ii are nerely suppJ.iere of a servlce. Reep,ondent thus
r l
: i

ii euggeste that one teet thls court ehouLd use to deternlne
I

ii whetner personar property le stock ln trade or a aupply
lt

ij ls whether the taxpaysr ls provldlw a sorvlce, re the
i1

lj serrrlce statlon attendant when he flus your car wlth
tl
fi gae and o11, or the vender ln a fleh nar&et when he
t l

l i
ji scalee and flllets a blueflshr prlovlding any lees offt 22/
1j a eenrlce than the restaurant?- yet in those lnetances
|l
ff reepondent vlews the property ag Lnventory. ?he Dletrrct
tl
fl consrdere portlons of a piece of lr.mber eord by a h.rnber-
l i
ri vard and cute of neat eoLd by a butcher ae Lnventg4tr
l {  

-

!j ."a yet the Llquor contalned ln a bottle used by a
i{

[i reetaurant to prepare lndlvtdual drinks le a eupply.

fi 
Plnally, lce cream soLd ln a parJ.or le lnventory accordlng

IJ

li
l! ^;tnpng€ and Rovonuo otEtcs thai a pcrson bugrs tho wlrole
i l  nnF (etoci ; In t r*de)r  then af , tor  5. t  ts pur6haocd, , i ;ho
fl merkoi. p-repares the tr1ejr &6 a conrl.co to 3res. SIirX' gfyrntt
li the drlili- purchaoeri ln a rectaurant bo cnal3,neocl li thc)
;i gFnil€ fashlon -: ole purciraoes tho 3.rquor end tho b.:,rtonder
il llon prepares lt ln the narnsr deelrea aE a serrrioE to
il the custorner.

i i



i l

l l  '  -z t t -
f l
lf
r i  l

l j  to the Dietr ict, while the ice crearn sord in a restaurant
t l '
i t

i j  is  considered as a supply .  In  addi t ion to  th isr  as w€
t l
il{ j  noted previously, restaurants offer and seII many items
tl
l l  of foodr as welL as beverages, which invblve no prelraiai ion
i l  . -
ti
lf at all and undergo no physical change before being consumed
l l -
[ l  UV the custoner. Following respond'ent.s argr.@ents, a[lI ' ' ..
F r

f i  least these wourd have to be treated as etock ln trade
i !

fl and thue not eubject to tax.
t l

ii Thts Court flndg no basig in thls record to draw
il

ii "tV 
dietinctlon between thoee itens whlch requlre

IJ
il preparatlon and those .whlch do not, and thue we wl1l
il
t i  .
il not do go. Wo concLude that petitloners, entlre

lj lnventorlee, conalsting of food and bevetag€s1 were the
! l
I I

li "etocf ln trade of a dealer ln generaL nerchandise of
t ,

il every deecrlptlon" wlthln the meanlng ot }[?-LZl.2, and
l r
i: that the tax on euch personal property wes repealed
11 _. _ ?2/
f,j pursuant to A[+?-J,?O? as of .ruly Lr J;g?t+,-
t1

ij eooorr(llngly, petltloner Old Europes fnc., lsI I
! i

il entttled to a refund of poroonal property tarces in the
t .

ij 
anountg of $f28,J6 for fleoal year L9?5, and gzol.tj

11 for flscel year L976, plue lnterest, and that petitioner

New 55101 fnc., ls entltled to a refund of personal prop""tj

taxes tn the anorrnts of $?9.25 for .flecal year Lg?6, and

895,32 for flecal year L9?jt plus interegt.

Petltloners are to suhlt an a,pproprlate orOel *ithln

lO daye of recelpt of thle Oplnion.

DASEDT June 8, t9?8.

argment that the Dlstrlct of Colurbla is ectopped
from taxlng thelr food and beverageo ae auppli-ei.



I  r  .  l '

!

I
-25 -

Coples to:

./
So l  J .  Pok rass ,  Esq . '
5530 Wlsconsln Avenue fTL}
Waoh lng ton ,  D .C .  20015
Counse l  f on  New 5510 ,  I nc . ,  and

Old Europe

Rlchard Aguglla,
Asst .  Corporat lon
Dlstr lct BulJ.dlng
14 th  &  E  S t ree ts ,
Waehlngton,  D.C.

Esq. ./"
Counsel

N.  t { .
20004

Kennoth Back
Flnenco .fficcr, O;r^,, 

,r4rfirffi,r

I
I
I
I
I
I
I

I
. l
. ,

i
t
I
i

r l
I
a
I


