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Petitioner

v. Docket No. 2608

DISTRICT OF COLUMBIA,
Respondent

1-UODATTDUM OJDER

The petitioner filed this appeal from what he contends
is an overassessmo>nt of the inheritance tax in the amount of

$39,190.49. The case is now before the court on respondent's

motion to dismiss on the grounds that the petition {5 unticely
and on petitioner's motions to strike and for entry of dafault

Judgment,
The facts as sot {orth in the petition arc as follows:

An inheritance tax inm th2 Cotate of Oscar L. Mllcore was
assesged on January 10, 1973, inm the amount of $1€J,535.19
plus interest of $502.67. Tnao tax was pald on Jomuary 30,
1973, and the potitionor'sc clain for rofund was {iled on
Decocder 29, 1975, and was gsubscquontly acondod by lotter
dated Septocber 29, 1977. The cialm for rolfumd was denied

i/
in a lotter dated April 19, 1970. The appecal (petitiomn)

1/ The lottor domyins tin clain, which wac cdérosced to the
potiticzer, ctated thot "{ijn vicy of the foet thnt the Zimal-
judrmat of the United Stctos Dictrict Court 4n Civil Actiom
2526-72 wvas baced on ca comeccent betucen the ~acties cone
cerning th iocucs dnvoived we wust Cony your ciainm for rofund :
of o pexticn of the Distrliet of Colunbdbia Inhoritance Taxes g
paid for the above estata",
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was thereafter filed in this court on August 9, 1978. l
o~
I )

Petitioner moves to have the court strike the motion to
dismiss and enter a default judgment on the grounds that the
response to the petition filed by the respondent was untimely.
The petition was filed on August 9, 1978, served on the
respondent on August 11, 1978, and the motion to dismiss was
not filed until September 28, 1978. The rules of this
Division require that any motions "made with respect to the
petition" be filed within thirty days, Super. Ct, Tax. R.
9(a), and that an answar to the petition be filed within
forty-£five days, Super. Ct. Tax., R. 7(a).

The respondent falled to answer within those time limits.
However, setting asidc Lor the moment the jurisdictiomal
argument made in gupport of the motion to dismiss, the
petitioner was not othorwisce prejudiced by the late response
to the petitioan. Additicnally, the _respondent's wotion which
attacks the tirsliinccs ol tho potition is not baped uﬁon a
more statute of limitaticas waich can be waivad but {s
addressed to ths vory jurisdictiocn of the ccurt to hoar this
case, Thus, the recspondont's failure to file its responge
within the tims frexa roquired by the ruieg of_thia Division
did not constitute a waivor of jurigdiction, Cf£. I'"Sicmn1

Graduate Univorsity v. Dintriet of Colr—Sin, 346 A.24 740,

—— e A, e

762 - 43 (D.C. App. 1975). =2 oloo Super. Ct. Civ. R. 12(h)(2).

Petitioner's motion to strike and for dofault judgment

is denied.
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Turning to the merits of the motim to dismiss, the )

Court notes that petitioner's opposition includes an affidavit
signed by the attormey for the Estate of Oscar L. Milmore;Z/
Since the opposition refers to matters outside of the pleadings
and since the respondent had an adequate opportunity to address
the affidavit and did so during oral arguments, the Court
includes that affidavit in its consideration of the motion.

The affidavit and the attachments thereto, set forth
additional allegations of fact. On May 27, 1975, after two
and one-half years of vigorously contested litijation, the

United States District Court for the District of Columbia

entered a final judgzment in a case entitled Acniican Sﬁcﬁrit:y

and Trust Co. v, Doaxd of Tmustens of the Natiomnl Gallery

of Art, Civil Action No., 2526-72, an action which was £iled
by the Trustees of the trugst established under the decedent's

will and which sought the roformation of various intcr wiwes

trust instrumonts exccutcd Dy tae docedent. . Thatvdeciéion

resulted in significant ciatsos inm the size of various
charitable remainder "unitructs” and particuiarly the way

in which trust assots wculd be digtributed. (ALfidavit, par.
2.) As a result, it afloctod the claim for refund to be

filed respecting faedoral cotate taxes and District inhoritance

taxes.

2/ Not counsel in tha pracent cage,
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The federal auu.t was completed in March 19 and a
refund of $123,523,95 was allowed. The attorney for the - )\'
estate advised the supervisor of the Inheritance and Estate

Tax Section of the District of Columbia Department of Finance

and Revenue, asking that the claim for refund now be considered,
He followed that lettef by additional letters in March and
August of 1977 and he called in August 1977 and followed

with other calls or mzeting in September 1977 and January

and March of 1978, He was advised on April 12, 1978, that

the claim for refund was being denied.

The attorney also gtates in the affidavit that since the

computation of the estate's inheritance tax refund claim
depended upon the sicze of the refund of federal estate taxes,
he was advised by tho "officials" of the District's Inhcritance
Tax Section that no dctormination would be made until the
Internal Revenue Sorvicoe had cozpleted its audit of the
federal refund claim, [I2 coatends that he was never advisod
that by "agreeing to tho colay roequested by the D.C., officials
that the estate may be prociudad {rom later filing'an appeal
to the couft".'
Iil

Respondent argues that this court lacks jurisdiction
to hear thoe case since tho potition was mot {iicd within
the tims limits praviziod by D. C. Coda 1973, §47-2313(a).
Section 47-2413(a) allocws & tcxpayor to file a claim for
refund for inhoritence tox and the respondent docs not

dispute the timsliness of that claim. Respondont contends




o . O
however, that once the Commissioner failed to act upon the i
claim within six months, that the petitioner then had only“,)\
six months within which to file his petition in this court.

Sce Carter-Lanhardt, Inc. v. District of Columbia, Tax Docket
2610 (D.C. Super. Ct. filed March 12, 1979)

That section provides that:

If the Cczmissioner disallows all-or any
part of the refund claimed, he shall
notlify tie tanpayer by registered or
certiflicd mail, After receiving notice
of diaaLIC'anﬂc, if the clcin is ceted
upon within cix moatas of filing o
nitrz r**":':“""m of rix nonths fre— &0
(~EN 0. i m. L.l fen oiadn 48 mos rAad
uncn, ta2 tcrw~~o~ may appeal as 3rcv«ued
in occticﬂo 47-2603 and 47-2604 of this

title, (Emphasis supplied.)

It is undisputed that the Commissioner did not disallow
the claim for refund within six months after it had been filed.
The claim was f£iled on Decembder 29, 1975, and the six months
within which thoe Cozmissiomor had to act upon the claim expired
on June 29, 1976. I tha claim hnd_got been acted upon by
that date, the petitiomer would have had until chombet 29,
1976, to file his appeal to this court. This petition was

filed on August 9, 1978G.

3/ This Court ruled in Ooomef~—“~mgh, Tra, v, Dictmist of
Colr—Hin, that o tanoeser A0 ~ccui:“u to “&zo hie appgoal <o
thio court within sixz —caths frc:'z the Lniiuze of tha Co—aissiomer
to act upon & clainm within cix mouths of th2 £iiing of tin

claim, {.e., within one year of ths £iling of the clain for
rcfund.

i T - e
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The petitioner does not dispute the above time iimits an )

concedes that he would have had to file an appeal by

December 29, 1976, if the Commissioner had not acted upon

his claim cn or before June 29, 1976. He contends, however,

that the Commissioner did act upon his claim by June 29, 1976,
and that therefore, he was not required to file his petition

with the court until six months after final action, that {is,

disallowance of the claim in whole or in part by the
Commissioner. The claim was disallowed by a letter dated
April 19, 1978, and the petition was filed within six months
of that date.

The petitioner contends that the term "acted upon" as
used in Section 47-2413(a) does not refer to fianl action
but rather to soma action or consideration of the claim by
the Commissioner within that time. His argument is that

"acted upcn" should bo intorpreted to mean "actint u~o"

vithin six months of thoe datoc of the claim for refund. This
Court cammot agree.
v
After considering tho lamsuage of the astatute, the
Court concludes that "actad upon" as used in Sectiom 47-2413(a)
refers to {iral cectien éirﬂiic"ﬁmz,allégr part of &2 elnin

for refund. It follows, of course, that in thé case of final

action granting a refund in full, there would be no reason
to appoal to this couzrt.

The Court's ruling is based upon soveral factors. First,
the language used in the gtatute is "acted upon" not "acting

upon', and that language rofors to an act which has already
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been performed, not an act which the Commissioner is then L
performing. Second, the term "acted upon' as used in the ﬁgipé;
"[a)fter receiving notice of disallowance, if the claim is acted

upon" supports the interpretation that "acted upon", refers to

a disallowance of a claim in whole or in part. The same words

used in the same sentence, namely, "if the claim is not acted
upon" presumably has the same meaning; disallowance of the
claim in whole or in part, or final action, Third, if the
language "acted upon'" is interpreted to mean any action on
the claim or acting upon the claim, presumably the claim
would remain open without a right of the taxpayer to file

an appeal until the Commissioner had taken final actiom.
Fourth, the interpretation urged by the petitionor raises more
questions than it answers. For example, left unanswered is
the question as to what constitutes acting upon co as to toll
the period within wﬁich tho taxpayer must take hic appoal.

Is it tolled merely because the Commissioner acknowled;os
receipt of the clainm or caly if ho raiscs a. quostica with
regpect to the claim, or oniy aftor ke requircs cdditional
information with respoct to the cicim, or caly cltor thore

is a conference with tu2 toxpoyaer or a roquaest {oz tho
submission of & legal srpuccnt? 1In tho view og tais Court,
such an interpretation wouid dbe illozical; cortciamly the
Congress in dealing with tazcs intended gom2 doflinite tims
frame, ''Statutes are to bo coastrucd in a manncr which
assumes that Comgregs acted logically ond rationaily".

Berkley v, United States, 370 A.2d 1331, 1332 (D.C. App.
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The Court is satisfied for the above reasons that the

phrase "acted upon" refers to final action by the Commissiomer.))

Since it is conceded that the Commissioner did not take final
action, that is, that he had not "acted upon" the claim on
or before June 29, 1976, the petitioner was required to file
his appeal with this court on or before December 29, 1979,

Cf. Carter-Lanhardt, Inc, v. District of Colurbia, supra,.

Since he did not do so, the court now lacks jurisdiction
to hear this caae.al
v
The Court's interpretation of the statute is supported
by the legislative history. Where the language 1is .ambijuous,
the Court may look to tho legislative history to reach a

conclusion, Uait~d £7~%~n v, Public Utilitins Cc—inrica,

345 U.S, 295, 315 (1953); Sralker v. United Stntes, 374 A.2d

304, 307 (D.C. App. 1977).
In discussing ths statute under consideration, the
Senate Committec on tixa Digctrict of Columbia observed:

Unoa discallcerrze2 of @ claim in vholic or

in nazt, tho Locconer [acw ths Cerx=icsionmer)
io roruizzd to nc:igy the tazpoyer U
rouaqu?SQ ool end o2 tr”?a"“" toma oo
alnsty (oo Toow oiz rzaths] {oon tha dote
of rllics vi Jan vadeh to a"p,al o tho
Deard of Yo Lzpealo [mow the Tax Diviscion
of the Suporior Court]. 1f tho Ascossor

)I

4/ The partins citod 2 ecurt to Cooomnd /f—mdenn 041 C~—omy

©f Rhran v, TRSemnd e Cienden, 60U C.ed 507 (Oca clr,
(Liw’cj), BMQ y A“"ﬂ-{ Y ’) f‘ﬁﬁ 6;4’:0 V. :‘\’ ’\MH'J qr’“’\” C”"""’\i"‘"”"‘ﬁ,
93 U.S8. Ao, “U.C. . wics s S wul v.2d 615 (; (19)J}, heraver, tioce

cagos addrosacd differcont statutes not ralevant in this case.
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{Coraicnioner] does not act upon the

rlain within cix months after it is

fiicd, th2 taxpayer has ninety days .
{oix conths] after the expiration of such
sin months period within which to file an
appcal to the bBoard of Tax Appeals [Tex
Divisilon, Superior Court]. 1If the Ascecosor
- [Cormiszioner] does not act upon the clainm
vithin six nmonths, the taxpayer's tims for
filins on appcal begins to rum; £7 mtv not
th-on rd% vntil he receives a notler cof
Ginndle~man rna file his apsnal withina
nientr ¢-me st montha] aftnz thnh —meniere
ing ©f ~41 rotlca, (Emphacis and matter
in brociets thla Court's.) S, Rep. No, 1471,
82nd Con3z. 24 Sess 3 (1952).

The legislativo history set forth above, including the
amendments made by Conjross in the 1970 Court Reform and
Criminal Procedura Act, Pub., L. No. 91-385, 84 Stat. 473
(1970) as get forth in tho brackets, satisfies the Court
beyond any doubt that Congress intended that a taxpayer be
required to file an appoal within six months of the dig-
allowance of tha clain for refund, if disallowance is wade
within six montho ol tha date of filing that claim, or
within six mouths altor tho six months period within which
the Commlssiomer had to act upcn the claim for rofumd, if

he doca not act upom that claim., Crrtoz-Lanbardt, Ine. v.

Dintrict of Colv—"Hin, ru-cn. The legislative history also

satisfics this Court that the words "acted upon" refer to
final action by the Commisoioner end not merely acting upon
@ claim for refund as urged by the taxpayer in this casae.
The legislative history makes quite clear that the taxpayer
may not wait until he roceives a notice of disailowance snd

then file his appeal from the date of that notice. That,

of course, is exactly what the taxpayer in this cage attempted

to do,
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Since the petitioner did mot file his appeal with thisa,l}\
court on or before December 29, 1976,'the petition is untimelg
and this court lacks jurisdiction to entertain the appeal,
In view of the above, it follows that the appeal in this
case must now be dismissed with prejudice,

The taxpayer's remedy in this case was to have filed
his appeal on or before December 29, 1976, and, then, 1if he
was 8till awaiting further action by the Commissioner, ;7

request that the case be placed on the reserve calendar.

Cf. Estate of Forcborg v. District of Columbia, 95 U.S. App.

D.C. 90, 200 F.2d 197 (1955).

ORDER
In view of the above, the Court concludeg that the
appeal in this cace is untimely, that the time limitations

sot forth by the statutoe ig jurisdictional and it is accoxd-

ingly, -

CIOTZIID that tuo [ciiticmor's cotion to strilkae amd

motion for defeuit jul;zont 4o domicd, and it i3 {urtier

5/ Tho Court moluetrmtly Cloriromn els actlicy o/nd cuch
iitination could poeldiy Lo oonllen L0 Chn RLsluler of
Colucbia vwould pubiish regulations respecting roquircments

for appeal.
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ORDERED that the respondent's motion to dismisgs
for lack of jurisdiction is granted, and it is further

ORDERED that this case is dismissed with prejudice,

Dated: March/3, 1979

Sank e o - 3
awwst’d - Fudud

Judge

David Barmak, Ecq,

1900 M Street, N.W.
Suite 601

Washington, D, C, 20036

Robert J. Herlan, J=., Loq,
Asoistant Cornoration Coungel
District Duilding

Washington, D.C. 20004
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