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Reepondent )

I:::CIA}DUM ORDER

The pctlttoner flIed thl.s appeal from what he cooteads

1e an g\rcragsoso@nt of the lnherltance t&x tn the s@ount of

$391190.49. Tho caos to non before the court on reopond@ntfB

EotLon to dle!0los orr tho grorndo that tho pet!.tLon to mtfuely

and on petltlqprts ootione to strtke end for encry of dofault

Judgunt.

The facta as sot forth ln the pati.tlon oro ao follsnE:

Aa lnhsrltanco ts:r ln thc Eotato of-Oscsr L. iillaom eoc

aosorsod m Jaauary 10, L973, {n the onoun! of 91CCr535.19

pluo lntorost oE $582.67. Tbo e,o:r Ess pold on Joauary 30,

L973, sad ttp potl8loocrto c3.oin for rofrmci eao flLed oro

Dococbor 29, L975, and $os oubsoqu@etiy oe:$dod by lottor

datod Soptotrbot 29, L977, Tno cinls for rofuoC $ae don{ecl
1l

ln r locter daeod Apr!,l 19, L978. The appool (psrtttm)

Ll Tiro irottcr elcny[r.3 t]r cl,aLr:r, whi.eh wsc cciclrcoood to cha
pcilttcnor, o:seecl tilct ttiljo vi.cir of thc Cccg ti:ai cho f;f-.irol.
jud6mnt of; ths tiateod Stccos Di.ctr!.et court ta c{vt1 Acti.otr
2526-72 r:,:o bccccl oa ca ci::€cr:nt boer:eon Bll: 3:rt{.oo es;e-
cerntn3 ei:e lsoueo lunroLricd rac E:sot rirny )rollr eiois_for rofirnd
of a pcrttea of tllo Dictrlet of co1usls rnhorttsnce ?esoe
petd for thE aborrc @stsg@ft.
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nas thereaftea ftled ln thlg court on Auguet 9, 1978. l.
+ \  

7 \
I ) '

Petltloner Eo\res to have the court atrlke the motlon to

dlsnlee and cnter a default Judguent on the grounds th^at the

response to the petlt lon fl led by the respo'ndent wae uatlmely.

The petltlon wae flled on August 9, 1978, aerrred on the

reepondent m August 11, L978, 8nd the motlon to dleaioa $e8

not fl1od untll Septcnber 28, 1978. The nrlce of chts

Dlvlalm regu!.:co thst ony motlons I'made wlth reopect to tho

peti.tlontt bo flled w{.thi.n thlrty days, Super. Ct. T8:(. R.

9(a), and that aD anslror to the potitlon be flIod wlthtn

forty-ff ir daye, Supor. Ct. Te:r. R. 7(a).

The reepondosc fatlod to anener wlthln those tftEe ltnlta.

Holever, setttng ootclo for the Eonent the Jur{odi.cti.onal

argrrocnt oads ln ouppet of the uotlon to dlsnl.ss, the

petltlonor wag noE oth3,nrtoo prejudlced by the late r'Bspmso

to tho potltlod. Addl8{.cool,1y, the-:eapondentre raotlo whlcb

attacko thc Ginol{,ncoo of cho potltlm Le not baood upou I

uorG rtatut€ of llotesC!.qro slrlcb caa bo roolrrcd buC Lo

addrorrod to ths wry jurlod!.c8lso of tho c6trt to hsor Bhlr

c!sa. Thur, th reop.@doaero fs{luao to f!.lo Leo reopmdo

rtthin chs tfuls freca roqutrod by tho nrlos of. ehlE Dlvlo!,sa

dld not conotituto a rslwr of jurlodi.ctloo. Cf. !3gEg$l

Graduato Un*vnrr:i.tv v. @, S6 A.2d 740,

742 - 43 (D,C. App. ! ,975). g nLoo Supr. Cc. Civ. E[.  12(h)(2),

FstlSlmortr not{,6 Co s8r{&G sad for dsf-ault Judguont

Lr dcnlcd.
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I I I

Turning to the rerlts of the ootlcn to dLsmies, the 
-r'"

Court notes that petlt lonerts opposttlon lncludes an affld;rvlt

elgned by the attorney for the Estate of Oscar L. Mlhot".3/

Slnce the opposltlon refers to tnttters outsLde of the pleadlqga

and slnca the reepondent had an adequate oppora,rnlty to addrcae

the affl.darrlt and dld eo durlng oral argurents, the Cor.rrt

lncludea that affldsvtt ln lts conslderatLon of the notLm.

The affldarrlt and the attactrcnta thereto, set forth

addltlmal allegatloas of fact. On l.lay 27, L975, after trro

and one-half yeara of vlgororoly contested lltlgotlon, thc

Unlted Stetes DLgtrLct Court for the Distrlct of Colunbto

entered a flael Judgnsnt In o caee entltled ArrrLcon Seeurttv

cn{ Tnrat 99. v. .

€@, Clvll Actlm t{o. 2526-72, an actLon whlch woe flled

by the Ttustos. of th@ truot eetabltshed under the docedentrl

w111 aad whlch aotght tbo ncforostloq of varlous furter r:fvo::

tnrat lngtruognto osostrtcd by the dscodent. . That. doclelm

reeulted ln rlptf,Lcent ehccSao In tho elzo of vorloun

charl.tablc rcorlndor ttuol,imcCsn end port!.cnlorly tho woy

ln rhlch tnrst alsots ustrlti b@ dlstr[buted. (Affldovlt, Irsr,

2., Ae a rcault, lt affeetod ths claln for refirnd to be

ftlcd rGrplctlng fodErol csea8o taroo and DlEtrtct lnhoritaace

t8tol.

t : : . . , . . - - . . . . . .

l - - . . . . . . . . . . . . .

t........--.--.-

[.--,----..

I .:;. ;f.:;..

Zl Not councel ln cho procolt csse.
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The federal aur.-t was completed ln March 19i and a

refund of $123 1523,95 was aLlowed. The attorney for the

estate advlsed the supenrisor of the InherLtance and Eetate

t.
- .  / \

) '

Tax Sectlotr of thc Dlstrlct of Colunbia Depart@nt of Finaoce

and Revenue, aektng that the claim for refund non be consldered.

He folloned that letter by addltlonal lettere ln March and

Auguet of L977 and he called ln August L977 and folloned

wlth other cal1e or Eeotlng ln Septenbex L977 and JarnrarT

and March of 1978, He was advLsed on Aprll L2, 1978, thrt

the clalo for refund wae betng deaLed.

The attor:ney aloo ototes ln the affldsvtt that slnce thc

conputatlon of thc ostate I E lrrherltance tax refimd clalo

depended uporl ths slse of 8ro reftrnd of federal eatate taxeo,

he ras adviaod by tho rroff!.clslart of the DistrLcef o inlrerltancc

Tax Soctlqn Chat no dotosainatlsn would be made untl1 cho

Intcnal Rerronro Scnrtcc bad c^cpleted lte audlt of tiro

fcdorel refrrnd ela{lr. tro coagocds that he was nensr odv!,sod

thst by ftagrocfng to eho dol,ey srqueofod by thc D.C. offfclolc

that tho Gstst. Eoy bo prociudod frorn lrtsr ff.l{ng on ogpoel

to thc courttt.

IIT

Roepoadent rrguoo thit thi.s cotrat lactre jur{.ocllct!.on

to hosr tho caso oincs Bbo poBltlora wao noB f!.lsd wltb!,a

thc t t l ta lca provfOoA by D. C. Cocto Lg73, g47-2313(a).

Sectlon 47-24L3(a) allets a t@?ayor to f1lo o clalo fc

refirnd for lnhorltanco eca God the roepondoot doos not

dltprtr th. tttrollnolr of tbet cIaln. Raopondont csntoadc
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honever, that ornce the Comissloner falled to act upon the I

clalm wlthtn alx months, that the pecltloner then had ooly 
.-,,/ t

I

alx monthe erlthln wh{ch to f1le hts petltlon ln thle cdrrt.

See Corqer-Lanhardt. Inc. v. Dlstr lct of Colunbla, Tax Docket
3l

2610 (D.C. Super. Ct. f l led March 12, L979)

That sectlon prorldes thac:

If the Cs:::r iosloncr disal lows al l 'or any
part of the refund claled, he ohalL
notlf,y the ta::payer by rcglctered or
certlfi.ed n:i.1. Aftcr recelvlng noii.ce
of dloniic:or:c, l f  the c1ai.n ls octcri
upon withla oi:: racathc of fi.llng .::
nft^r nl^:'.::-i:l.cr ef ti:r ::*rt[rc f:Fl *.-t

r - - -  - - :  r  . i -( i t a  o , : : - i . . . :  . ' - : .  : ' . ; - ' e ; :  c i nLn  L :  ne :  : ^ . : ' : - . 1 ,
EG;-tr"€.:[
TiriT'6cttcnc 47-1403 ena Li-zt otr oi thLs
t l t lG. (Esphaole oupplLed.)

It ta tmdlaprtod that tho Comiesloner dld not d{oqIlow

thc claln for reftmd wlthln si.r mmths afrer tt had beon filed.

Tho clalo wa! ftlod m Decoaber 29, 1975, and tho stx nonttro

ulthin whtch tho Ccccalss!.arscr bed to act upon tho cloln orptrod

m Juno 29, L976. If tbc clslo hod not beon acted upm by

thst datc, th potltlmor reould bane had unttl Decoebox 29,

L976, to fllc hto nppoal Go thtl cqrrt. Thte pctltlon ner

ftlcd m Auguet 9, 1978.

Al Thds Cairrt nrlccl fn JiiS-I-f"^':gS*;Ira*
g3.]$9, t[ ' !nt o tmSopr d.c rccpie;u 8s fi i . i .o
thl,s court rlthta ot= ncaChs ftca cho fol,ium
to act up@ r clo{,n u!.ehtq ols lecntho of ghc
claln, l.r. p rtChtn ou y6!r of Cb ftH'lg of
rofirnd,

V.--ar"!g!fu,g
hLo cpprol. eo
of ehe Ca::i,srLonor

€!.1{"8 of, tln
Cho c1lla for

t  "  " " '
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The petltloocr does not dlspute tlE abo\re tlne rlnlte ap

concedcs that hc rould have had to fi.1e an appeal by \ -  2 \
) '

Decenber 29, L976, Lf -the conr"nlssLoner had not acted uoo,n

hte clal.gl on oq-bofore June 29. r97g. He contenda, however,

that the cmtsaloner dtd act upon hls claln by June 29, Lg76,

and that thcreforo, he was not requlred to ftle hte petttlon

ntth thc cotrt unttl elx months efter flnal.act!.on, that ll,

dleallorance of the clalo ln whole or Ln part by the

cmisaLoner. Ttre clalo was diselloned by a letter dated

Aprll 19, 1978, end the petrtro,n was filed wlthln sk nonths

of that datc.

The petltlmor contondg that the term ,acted uponrr a8

uaod ln soctloa 47-2413(a) docs nor refer to ff.ani acttoo

but rathor to !o&!t acclom or conslderatlon of tho claln by

tho cootceloaer wlthln that tlne. His argu@nt is that
ttgglg[ gggltt rhqrld bo lntorpreted to Ecan ilccti.n: ri-?Tr

rtthln rlx omths of Gho doco of thc clain for rcfrmd. Thlr

Court caqnot lgtoo.

ry

Aftor colldsrrn8 tbo

Court cmcludcs tbat rracgod

of tho stotuto, tbo

uood ln SoccLoa 47-2413(r)

laryuogo

upmrr tt

refcrr to i-e"l of; elrr cln

for rofuqsl. It follwo, coursG, that ln the cosc of frnel

fu1l, Gharo wqrld bo ao reaooarctlon grsnBlng e rofund

to rppoal to thtr eqrrg.

Tho cotrref a nrllng io boaod upoa eorrerol foctsa. F{rot,

tho lenguago ugcd {,n tho Btotuto ls rrrctod uponfr not rrectj.ng

upontt, lnd thet languogo rofora to an act rchich trse alrcody

OT

ln



perforrnl,ng. Second, the tenD "acted uponrr as used ln the tCFt)

r'[aJfter recelvlng notl.ce of disall.owance, Lf tho claLn ls acted

uponft supports thc tnterpretatlon that fracted uponil, refcrs to

a dleallo$onco of a clalm ln whole or ln part. The eaoe wordg

uaed ln thc lam aentence, namely, tttf the clai,n la not acted

uponrr prcauoably hao the same oeantngl dlaallowonce of ths

claln ln wholo c ln part, or fLnal actlqr. Thlrcl, lf the

languago rractod uponrr to tnterpreted to urean any actf.oa on

tho cleLo or lct{-g upo! the clal.m, presumsbly the cla&o

rould rcorto opon stthotrt a rlght of the taxpayer to fllc

an appeal untll thc C@lesloner had taken ftnal ecttm.

Forrth, the lntorpretatlon urged by the petltlonor ratscr Eorl

qucctlons than lt anowero. For example, left unonotcored le

thc qucetlon ao to what cooctltutos rctlng upon Eo 60 to to1l

tbe pcrlod wlchtn shi.cb cho tarpayer anrst tako hls oppsl.

Ir lC tollcd uoroly boceuao tbo Coclclslloner ocknonledgol

rGcclpt of ths clo{o or m1y 18 bo ralsos s quostloe sttb

rospoct to tb clolo, or oaiy sfgor bo roqulroo cclcii.S!,oosl

lnfc'nstLm utth tEEFct to 8M eLollra, crr oaly cftor Choae

1r a cotrfor@nco r18h ebs. eapsy€a or s roquost loe cho

tubslrololr of e 1ego1 erguctas? Ia cbc vloe of tbfu Cqrat,

ruch en lntrrprrotettoo wq!,ei bc L11oglca1; cortafisl,y Cho

Congrett !n deallag w!.th Secos !,oteodod soo3 doflnlto tl@

frlu, rfStatusoc ario 8o bo coagtnrod tn a trodlcr tsb{ch

Irruoa! that Congreoo scted Loglcolly oad raticnaa3,lyfi.

Berftlev v. @Eg, 37O A:2d 1331, L332 (D.C. Ap?.

.7 -

been perforoed, aot an act whlch the Corolsaloner le thon

l : .-*..--..
f::::::::::::
1. . - . - . . -
t . , . ' - . . . . . . .
1 . . . . . . . , . - . . .

[:::"t:-:.-

[.':.::.::-;."
t : : : : : : : : : : : :  _

t " "  - . . " - '
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The Court le satlsfled for the above reasons

phrase rracted uponft refers to flnal actlon by the

thaB the
I

Coml.egtstrcr./ \
) '

Slnce lt le conceded that the Co@olssloner dld not take flrnl

actLoa, that la, that he had not "acEed uponft the clalm on

or before June 29, L976, che petltloner eras requlred Co fllG

hta appeal wlth thLs court on or before Decenber 29, L979.

Cf. Carter-Lanhardt. Inc. v. Dlstr lct of Colurbla, jgg.

court now lacke JurledtctlmSlnco hc dld not do oo, the
Ll

to hcar thle ce!G.

v

The Courtrs lnterpretatlon of the statute le aupportod

by thc lcgtrlatlno htoto'ry. Where the language 1o -anbf,guoue,

ths Corrt Ery look to thc loglalatlve hlstory to nec,ch r

co'nclultm. Un{.tqqi S,lirn v. ,

yl5 U.S. 295, 315 (1953); Snnl:ar v. 9g$g5!1!g@, 374 A.2d

304, 307 O.C. App. L977).

In dloeusglng tbe stetuto under conet<iorac{on, thc

Scmt Cona!,teoo sn thc D!.strlct oe iofu.Ula oboennd:

Ups;a cltoal,l.c:::;cs of; a clola !u r:hoic or
la pcrto tl:e focconc; facu che Cc-:nlceloaorJ
!.o rc,:pk:d co ora2{-t7 th3 tcapsTor i;7
rc3f,oto:;.:i c^.lL cld clo ca?a;l" ti:rr heo
nXn:cy (.:qa le;r oi:: r::a3boi f,tcr tl:-c dcte
of, er{.l.lEi ric,}fn rhtrrch to'cipp:ol. to thc
Dcard of tcr Appealo lnoet Etrc ?ul Dfrvio{.ol
of ths Suprlor Courti. If tho Asoossot

lil Tho partlnc cdcod th3 cq:rt to f
C_?", _v. i1'^::r1_:-l:l_Gl=kgSf , tt$] ';.Zu 597 (5eh gt3.
- a F  = .  --(it.,.y, 

, eed e;' g.,;'o f:-r co: v: j.J#;^J.J::Sj::g:*t3,
93 U,S. A33. ri.g. ',&'/' Lli ' l l '2d 615 (:t951)' hcrolror' thoso
cacor oddrsgsod diffcronE stacut.r Bot rslwent tn tbtr clr..



-9 -

[Ccllonioncr] docs not act upon the
eLair: tl{.thln clx months after le le
fllcd, th: ta:cpayer has ntnety dayo
[o1r coachsj after the explratlon of euch
slx t:mthr pcriod nithln whlch to fl le an
appcai to che 6oard of Tox Appealo [Tcn
Dlvlof.oao Superlor Courtl. If the Aascocor
[Ce-:rtrocf.onerJ does not act upon thc clain
ntthlo elx nonths, the taxpayerro tln: for
f.!.1fry gn appc9l beglns ro runt lgglor
tbr:a ,:_Xtlilg-i-1 he recelves e noE-ic"-F
d : ,^.- , . , r . ] -e- '^-  l r ,

ffi. (Ernphiili-and-ffi
{.a bracltota thLo Cotrrtts.) S. Rep. No. L4ZL,
82nd Cmg. 2d Sega 3 (1952).

Tho lcgtelat&ro hlotory eet forth aborre, Lncludtog the

amndosnte oado by congress ia the 1970 court Reform and

Cttolnal Frocodurs Act, Rsb. L. No. 91-395, g/+ Stat., 413

(1970) a! oot forth ln thc brackete, satteftcs tho cotrrt

beyond any dotrbg thst ccragrooo lntended that I tarpeyor bo

regutrod to fllo sn sppoql wl.thln slx months of tho dle-

elloraoco of tho cla{,o for rofirnd, if dieallorysnca Lr nado

rlthla o&s nornthc o! tho dots of ftltng rhat claln, ol

rlchln rlr oosSbs afeor tho ef,:B oonthr perlod nlthia rblch

thc cqoi,solooor hsd co occ upco che claln for re&rnd, if

he dooo aot oct upoa tb,at clrtrl. -ei,rieE-Innh.arcjt. Itc. v.

DLotr!.ct of; Golr*bf.n, .ugg. Tba loglsletlw htetorrT elao

aattaflos thts court that'Ebo words tractcd upoarr refor to

ftnal actim by thc cmteolosrr ood not rcroly actlqg upqa

e claln for rcfund oa urgod by the toapsy.r tu thl,r oaso.

Thr hgtrlattw bteto'r7 oakso qulcc clerr thst ttn tarprycr

oly not rrlt uDtll ho rocolws e notlco of dteollonenco lod

th.a ftlo htr appoal {te th dstc of Ghot norLco. $rot,

of courll, lt oraccly rhat Bbc tarpaycr ln thte ca83 ettcopttd

to do,

L
-  7 \

) '
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VI
t.

Slnce the petltLoner dld not fl1e hle appeal wlth thls-. 7 \
) '

court on or before December 29, L976, the petlt lon is tmtlcly

and thLr cotrt lacks Jurlsdlctton to entertaln the appeal.

In vlew of the above, lt foll.ows that the appeal ln thle

ceSe lnrst nfrr be dlem!.esed with prejudice.

The tarpayerta reroedy ln thls case was to heve fl1ed

hle appeal on or before Decernber 29, L976, and, thea, tf hc

we8 !t111 awal.tlng frrrther actlon by the Cmissl@Gr, !e
2t

raquGst that thc case ba placed on the reeenre calcndar.-

Cf. @ v. Dletrlct of Colupbl.a, 95 U.S. App.

D,C, go, 200 F,zd L97 (1955).

ORDER

In vl,ew of the abone, the Court concludeg that tha

rppoal Ln thla caco io unt&ely, thEt the t!@ Urn{3sg{s6s

tet forth by tbs ogatuSo ls jurladlctlsnal. and lt lc occor{-

{ngly'

COXI@ thse

rcttm for dofatls

elr pnei.8{.sncrtE sottm to st:cito cnd

jueftr"rae f.s donri.sd, aod 18 te &rrtilor

5t Iho Court r-n1s:ctrntl.; r';c-:1-.-^r e-:'i.o acgi.r: li;'::l ruch
'if:ftatloa could pr';:bi]'uc i.-.'r;-.t".c1 L:i,81:r D!;hie: o'.3
ColrrcbLe would prbi,f,eb reguletf.esrc rospscttng roquta@asatt
for appcal.
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ORDERED that the respondentrs motlon to

for lack of Jurredictron ls granted, and r.t rs frrrther
ORDERED thst thig case is dlsoissed wlth preJudlce.

Dated: March/3, Lg7g.

dlsnolse
L

- .  / \
)'

9ry1a Benalc, Ecq.
1900 M Stre€t, N.IJ.
Sultc 601
I{aehlngton, D. C. 20036

Robert J. Honlan, .Ir., icq.
AcoLotont Corporittoq 

- 
Courioef

Dl.ctrlcr lulldtn6
I{aohlngtoa, D. C. ZOAf/+

Co: Lcc 5:' l .:;: '  : ' '  ; - '  
: :" '  '- ' : ' ' '

i o '  p " t t : . . ,u  . ' l ' ' '  i , , ,  2 '  
i " '  - '  -  
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