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STIPERIOR CqJRA OF TgE DISTRICT

TAX DTCISION

EUHAN E\rEMs, INC.,

PeEl-t ioper

v .

DISTRICT OF COLU}8IA,

Respondenc

- a  I  l . - : -

L- t L';^':-/

lio. 2602

)
)
)
)
)  Dockec
)
)
)
)

l-t

EO

I'fi{ORANDUT{ O$ER

The pecLtloner appcals froa an assesseent rDade against

for salea aod use trr.ces for tte period January 1 , Lgl4
Ll

septemher 30, L976. This court has jurr-sdictlon ro hear

trhe appeal pursuanc co D. c. code L973, g$ll-1201 and 4l-2403.

Thle case cees before the cotrc on a EotLon for partlal

Buc@ary Judgmt as to C.ouats I, FpFr II of Che petLtion and

on a croBs mtlcn for partlal suoonry Judgnent filed by tte

reepondent. lbe leeuo addreeaed <rD che respective Eottone

ls shecher the petLt{.oaerrg leas{ng of fioalU'g ll-sts,r is

subject to the salea aad[cr uge tra,:, See D. C. Code Lgl3,

!/ There aprpears to be a df.scf,repsEcy coac-c::a{ng th€ tsxoble
period tacluded sa Eh{e ap;rcal. 

"fu3 
tr3tLtLou refcrs to the.

perlod Jauuas5r ,L, L974 to Scpcor:kr 30, Lg76 (pct. per, 4) 
'

shl1e che a€fldavlc ln supporc of perltr-onerts notLon for
partlal Br''nrlry Judg',-7ag zre{erg to tlx2 perlod Jarn-rary 1, Lg73
through Septer,{,rer 30, 1976 (Robcrta Affldavlr, pars. g, 11,
1n , 13, L9, ad 22), ^rnd tbe rcspo'erient refers io the perl_od
october 1, 1973 to sepcesber 30, agTG (Resp. starcnent of
Materlal Facts alr to &Ihlch ?herc is rro GcuuLne rssue, par. z) .
The record doee Dot reflect that tbe pctltlon hoo bocn omendad.
the propoaed order suboltted purnreotr to thle l"lenoranduo Ordor
should clearly reflect tb€ precl-sc de.tes lncluded ln che
8 8 8 e 8 8 @ n t .
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The essentla]- facts 1-o the case

and thus the Cor:rc flais there are no

( -  
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|S47-26OL,  ec seq-  8d 47-Z7OL,  eE seq-

any materl,al facc- The facEs are as

are noE I-n dlapute

gerrulne lssues of

fo l loss :

1. PetltJ.oner, Hr:man Events, Inc- , is a Delaware

corporatlon reglscered to do buslness ln the Dtetrlct of

ColunbIa.

2- The corporatr{sn publlshes a nstlonally dletrlbuted

neerspaper known as Euazrr Events.

3- Hrroan Eventg, lncidcnt to Lts neerspaper acttvltles

nalntaLns certraln llsts (rbailtng Llsts") of nares and

addresses of l ldlvlduals wtth s{nrl lsa lnEerescs.

4. Ilunsn Eveats caf.ntalns tbree prlmary oalllng ll.ets:

a. a 1l.et of forruer subscrlbere .to Hunan

e\rents (t'erpf:ed zubecrlber ll-strr), which

prepsreg f:im lta oGza records I

b, e 1t-st of buyers of- booke focuslng oa

ff-nance rnd ccocoaC.cs (rrf{nanclal bookbuyert e

lletrt) preparcd by Er:oan Eveacs by coobtning

lnformstl.sn snd 1l-gcc of Lts on trlth others eold

to, exchaa6ad trlch or donated to Etuoan Eveute: and

c. a l{sc prepared by Eunan Events by

cdlnt'g lnfo:roatioa and 1lsCs of lts own wlth

othere soLi co, excbanged p1;h or donated to

Hr:rleu Events, md csntaLnlng rrass and'addresaeo

of coacrfbr:tors to polltical cacpalgns, consclivatlvc

actlv{-sts aod bookbuyers.
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5- Buman Ewents contrlrnrally updates its oaLllng llete

to rnalntaln theLr nesponse rate, or t'pull-,, The listsg are

cur:rently updaced by preparlng cmprcer cards wlch addreee

correctl-ons, r€De deleEions tn the errent of Che death of the

addressee or aE tf,e request of the add:essee or new naroes to

be added to tbe l lsc .  rn  addi t ion,  t rhe l is t  is  ent l re ly  re-

collated ard updated .ln a single arrnual operatlon.

6. The Eraan Ewuts mal-llag lists are cmputerized eo

that sub-cacegorles of addressees nay be made avallable co

l lst l-es6ees. e-g., erpLred subscr{ber addressees who have

purchased threc bardcqzer ft'to'r"e boci<s durjlng the past year;

eddressees for  speci . f lc  s tates.

7. Sooc of the n.ailtng I-iscs leased by lfuraan Evente

to otherc pere ]-eesed dlrectly, but xesry transacr:loas r{ere

arranged through 1Lsc brokers, vho epeciallze in natchlng

ltst charecterlstlca trlth the meorkeclng needs of 
. leesees.

Htrme,n Errente senda tbe brokers a Ll-str Beatal Data Card

descrlbJ-r,3 er,:h 1f.eC rrnC ti:e bro]..ers srri;':.qe ::entcia:. The

brokera char:ge 2o7'of r&,e reucal fee as trhelr couo,lssl<ro.

8. llbe tucan Events g,sl?{ng llst Le dellvered to lease

cuetonrers ln two fo:rrc: (1) on csjoFrter tape and (Z) on

computer-prlnced eddrese eheecg cooEalnlng 44 addreeeees per

sheet shl-ch ar€ cut, Bellarated ond attached to emrelopee by

the rfCheshlrefr groceslr, called rCheshlre labelgfr.

9- Durrng tbo perlod Jomrcry 1, 1973 through sopcembcr 30,

L976, the cost of corcgrtcr tap€r r;as ccoparable co thac of

cheghlre labcls wlch sf-llar capaclc-v. h-here Hum,sn Evente

has euplorycd capcs froe. lEs coapuCe: cence: r,.hlch trar,e
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returned after l!se, rlo separatre charge

Human Events sr its lessees.

{
was  made ' -o  e lcher

10. Drc1-ng the perlod Jauua:;r 1, 1973 through

September 3O . L976, blak Cbestrire label pap€r coatr

apprcrxlm-=cely I 1. 60/ Chousand rf,ac€s .

11. Ihe lists bere run ofi the cocopuEer, almoet alwaya

on Cheehl-re lebels, butr soet{rres onto co[opucer tape at the

lesseers reguestrr snd trhen dell-nered to a rnalllng center ln

Washlngto., D. C. at tbe dl-rectlon of the lessee. for

addressfng e-rd stufflog of the euvelopes-

L2. hroao Events treats Lts mal.I{ng 1leta a8 confldeotlal

br;sl-ness l-nfoca-e.tion nud pxocects cbfc agsli:,st uneuchotLzed

use by lncludt.g in esch llst rental 'rdecoyet' which LndLcate

a:ey rrnautrhgrLzed uge sod ldeoclfy the ueer or froo whoo the

user obcaLned the lf.st.

13. Ibe pu1l of a sell-EoaIntalned ltst le not onLy a

fi:nctlon o! tbe uatch be*rcen tk I-ncerests of the addresgee

aad the dl:rect rpall Da*eter, but also depends- upoo the

l::eguency e -, nrrnler iu. rhj-clr ti:e llet l-s used. Thus, Euman

Events leaseg ltrs lf.sc"- * a crne-tr&ne use basle only and for

rnail{-g rrlth{"' spccl-fi.ed dates.

14. In order co Frotect tk reputacton tn the direcC

oal1 busl-nees of lts lf-gts. Br:msn Events revl_ewg the roail

packagee to bc 6ent crtr by lessees ln order to lneure that

the maller nil1 mritch tbe I-uterests of cbe lesgees and

generace 8iroD3 pui-l.
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15- The Eu=en Events oallirg lisEs are treated as

confldenElal busi-ness inforsatslm because chey have been

developed end =al-r,cal-aed at coasl-derable expense to Human

Events. Because the l ists are loown co brokers and leesees

as very effectiwe ooes for a particular m-arkec, Human Events

was able to charge rencal rates sigraif icaatly higher than

the cosE of che.-.: terials by whlch the l lsgs hrere Eransferred.

To further pro-rect trhe businees repuEaEion of l ts l lscg aB

having Sood putl, [tumare Eve-ncs laspeccs all maller rnnterlals

to be Berrt o:t by leesees tro {nsure that the roaterlals mstch

the lntere6t6 of Lts eddressees.

16. Duri:g the p.'criod Jenuar:y 1, L973 tro Sepcember 3C,

1976 Huoan Err.eucs leased its ll.scs to dLrect maLlere for

rates rsag{ng fron lwenty Dollars ($2.0.00) per thoueand natrg

to Forty-flve Dol'lars ($4S.OO1 per thoussnd naues.

L7. DurfBS tha perlod January I, L973, to Sepcember 30,

1976 E tuan Erreats lessed lL-sts fzoo others at rates ranglng

from Tl:lrcy Dollars ($3O.001 pcr trhansand uaraes co Forty-flve

Dollere ($45-00) pcr thousr'nd D@s.

18. elr{ng th,e pcrlod of tlne referred to ln flndlnga

9 and 10 obose, th coat o€ the ph5rslcal aedl-uu by eane of

phlch tbe rral1rng lf-et lnfor-natloo ls trau&trttted wae

approxl-stely Oo€ aad 60/100 Dollars ($f.OO1 per thousand nn'rcs.

19. Tlre cost of cbo rnedfu:m by whtch tnatllng llet tnfor-

mgtlon ig Aanrrafcced reprcaencc a n{nI:u:l of 3.57. to a

oaxl:nrm of 87 of tbe cost of tbe c.a11ia3 1lst.e whlch Huo^sn

Eventa har leascd to or fro:n orhrs. Tee co6c of tho
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tangible prop'erby trrnsferred fur corrDectLsn rrtth the leage

of a m:ll{t'g r{sf is less than 1OI of trbe value of the servI_ces.

20- Tbe walue of a roarling lf-st nhlch hae been perforoed

ln idencilving and seleccL:rg addreesees rrhose lnterests are

rerated ln soe mrn..'er and {a m'tchan3 sucb compllation to

the roarkeELn3 needs of l ist users.

21. Htren Hum.an Evsncs purcheses ;ge.Lllng liscs, I_t I_e

required to procect the coafldeottalicy of the inforrnatlon

chey contaLn.

I I

The sales trr Ls imposed up@ every vendor ' for rhe

prlvl lege of sel l t tg certaln selected services (defi-neci as

rreta l l  ga ler  and reale at  recaf . l r  . ) r t ,  D.  c .  codo 1973.

s47-26o2, whl1e tbe cmpensatlng - use tsx !s I-opoaed upon

'rever-lr rrendor engag{ng in busloess in the Dlatrlcc and by

every purctrnger a tq m tk use, storage or couauoptlon of

any tanglble personal proPerty snd serrrlcoa gold or purchased

et rc'. : :r1-1- r-:. le", D. c. c.- 'ce L973, 947-z7aL. L.:asec c.f tc.::g!.bl-c

peraonal prope'rer are lncludad f-u tbe definlcion of sales

eubJect to the ea'les id.rou tB.E. D. C. Code Lg73, gE47-Z6Of(14)

(a) (6) and 47-2701(1) (a) (a). Eos€v€r, excluded froan rho

deflnlt.lon of sales eubJect to cbe sales and uee tax are

[!Jrofescloaal, f.suraace, or p€raorxll sen/lce transactlone

whlch lrvol.rre eales as {''coosegr,lelcLal eleoeats for whlch no

Beparate charges &!€ crndsrr .  D.  C.  Code L97j ,  $47_2601(14)(b)

(2) and 47-2701(1) (b) (2). An lcple*:tr lct regularlon deflnee

'rlnconsegucuclal elerents,' 8s ,'eal sare of tanglblo peraonal
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propertry rn de in coanecEioa eirh professlonal, l-nsurance, '

or personat service transaccions, erhere the sales prlce of

che cangible personal property is less than 102 of the amotmt

charged for servl-ces rendered in ;he transactlon". Department

of  F lnance and Revenue Regulac ions,  16 DCRR 20L.2(b)(1970) .

The petLtloner argues chat rhe lease of the mailtng l tec

ls a servlce transactl.on as Chat term ls deflned ln the Code

slnce the l lets are a col leclon of oames and addresses of

persons erith relaEed characcerist lcs and slnce Ehe value of

the ll-st ls found in the fact thac they are belng constaotly

updated. Addtttonally, ghat {q accually being furnished Ls

lnforu.atlon and Chat l-nfoca.oEioa nceci not be transraltted by

l l-st or labelg, aa l-u thls case, bu.t rather l t  can be trans-

rnltted orally, or by telephoae, or froo computer, and tirat

ln auy event the cosE of tronsmlcsloa, even by way of 1lst

or 1abe1e, is lese tbaa 10? of che total fee l-rrvolved.

The Dletrlct cciluccrs Ehat the eggence of che craneactlon

ie not a genrico buE the eellfag end leaelng of tanglble

persoaal propcrtf ; arc*iy lj.ses ac,<i LabeLa, and thus the

tranraactlon Ls aubJect to- trbs t'rc-

III

The phreo pr{rnory dccf-slo':os t-lr thls Jurtadlctlon oo thle

polnt are . v. Dlotr ict of Colg@lq,

94 U.S.  App.  D.C.  154,  2L3 F.2d 23 (L954) ; Dlg t rLc t  o f

Colurnbla v .  Nomood Studlos,  Inc. ,  118 U.S. App .  D .C .  358 ,

336 F.2d 746 (L964); Dlstr lct_o5 Colurpbla v,

Coapq_ te r  Ageoc la tes .  I ac . ,  U l  E .S .  App .  D .C .

61s (L972) .

Unlveroa l

30, '465  F .2d
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publishing coqrpanF, csatracted with several sSmdlcacea for

the supply of co;aic str ips. TLre slmdicaEes furnished the

ner.rspaper wich f iber :oecrices or mats bearing Lmpresslons of

a curreDc sequence of str lps. the mats havlng been manufactured

from orlglnal drawr-ngs by 
" 

photo engravrng process. The news-

psper used the '-ags Eo produce meral plates from whlch che

cool-c pages Eers prtnted- The blank mats cost less than r0z

of the total cosc of tbe serrrice. The court held that the

'naEs eere of {ncooseguerrtrr-al varue and that the prrce eaa pard

for che artists t work, the rlght to reproduce Ehe r''pres8r.on'

on tshe rnats, not for tbe ats themselves. Moreover, the newa_

papers u8e of the Erts w3s !Jrn{6sd. The court held then thac

the cransactloo nas a senrlce rendered and not texable.

Nors'poq5l studlos Pteseuted a dtfferent situatlon. Norwood

coarracted wlth the AEL-cro to purchase a seriee of motLon

plcurres. The Dlstrlct of col'abia Tax court beld that the

tr'naact{ons rere personal servr-ce trangactio qr hoqrever, the

cppcllate ccirrt ff:r;-g;ae6 Ch,at <iecieion end heid the trc.ns_ .r

actloos tn-able '{nce the trsnsactr-on represented a eale of

the sotl.oa pl.ctrr" ta- pnd g6" fit-e becace the property

of the AFL-CIO wlEhsut reoenqatLon.

F{nallyr ln tFatvers_ar ccaputer, the court nrled that

colBFrter aof&rare t-n tb€ forio of punched cards ?a8 not caxable.

rt aoted tbac tho value of tbo punched cards the'selves ess

lnslgnlflcant nnd that lc .'as tho rnfonu.tlon contllned on

tho cards whlch se't of vatue-

/
In l.lashington lir€s_-Eeralsl. rhe taxpayel, a nes,sp$g,
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g{ rn l tss  cases  in  oEher  ju r lsd lcE lone have beer r  O"" r } ;Ot '

on a var l-ety of tests,  such as wheCher Ehey lmrolve Personal
2/ 2/

or  mechao lzed serv ices  ,  ihe  rea l  obJecC cesc  or  Jus  t

f i r to.r" . lsn serv r" : l  -  Whl le al l  of  rhe cired

gutdel lnes whlch the court  should fol low chey

dl-sposl- t lve of the lssue nos before Ehe Court .

ca8e8 suggesc

are noE

rv

After Caklng {nCo consideration the facts which are no.

ln dl-spuce and the prevLously clted ca6es, the court concludee

that the activity of the p'et.lttoner sras a personal servlce

trangactl-on and nsrh{ng Ecrre. The sen"rl_ce was che furnlahlng

of names an<i addrcsees of potential and rikely aubscrlbers

and cusEorDera. Ai-though the 'flnforration', or ',knowledge' wae

traus {tted by way of wrlt ten 1lst and in ssoe clses, Iabels,

the lnfornatlsn could Justr as easLly have been trausr'.ltted

orally, by Celephouc or froo chputer to conputer. It le

clear that wtrac ru'as accual-ly furnlshed w'as a servl-ce, not

un1{ke tb,sc trr Dua & Bradstrcet, the facE that the se:lrice

Z/ P,ec_ordlgq Dcwiccn, Inc-_ v- Portcrficld,
(Ohto 7972) [a:ch,:aLeai- - t-'r.sbioJ; Ac:ricen

283
Distr ict
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'Teleph.cco 
Co. v- P-trte:rfLeld , 238 t8, 2d 782 (Obio 1969)

[persoaal - noa-ta=cb1eJ .

3f Fcclcrgtjd i)lp:rrc-at Stccn v. Kogjnr, , 34O fS 2d 840
(Ohto L976) [rcoi- objoct Co acclulre fl1la and capc aud nor
yrcroooal ocnllcoJ; A$crg v. State Board of EqualizatLon.
47 C&L. Rprr. 69 (1965).

9l prrL@ v. Clty of New York, 11 NE 2d
728 ( l f l f  1e37) .



I '

!

t , '
l t
I
I
I

==

-
I -i:-

::=
:
=-
:
:'-
t--:=
::=
|j'-

tj:

=::
::-'=-
.-:::-:
:--:-.'.......-
=-
:=='=-
-
i J -

==

+

.+

:
: . J

J(  _  10  -  ( :  _  : \

ln the form of ilforaaEioa and knowledge was furnlehed Ur)'

n ray  o f  a  lLs t  nn i /o r  la ie ls  i s  no t  d lepos l t tve .  In  th ls

6ense Che g3ss is no: ual i -ke Universal Cornputcr where the

court  held chatr the software had an l_nconsequencial  value

as coupared to tbe se::rice, thaE bel-ng the lnformatlon and

knocledge, cootrained on Ebe software. Here, the LnfonoaEion

fu::nl-shed prrrauanE to the terms of Ehe lease, w8e updated

yearly and its u6e was restrlcted.

Whlle Lt is tn e thaC a transfer of personal pr.operty,

Ln the aeDse of the lLst aud cheshl-re labels was l_mrolved

the value of that property we.s inconsequential when coopared

Eo the overal l  walue of tbe lnformetion contained on the l lst .

What wae sorghC ond obtalned Ln thl_s case was se:rrlce.

That value raas lees thau ]-oz of the amount charged for the

genr{ces reudered f-n the transactlon. see 16 DCRR 201.2(b)

(1970). Thl-8 be'ng the case l-c rlpresenced an lncouseguentLal

elernent-

A stm{l-ar :result Lras re&ched ln FJ_ngerirut .productl.ons

Co. v. C.omlscl-cc:r of Psscdue, 258 lii{ 2d 605 (}itnn. LglT)

except that thBt courc dt-stlryulshed between l-nforrnatloa

fi,rrnlshed by ney of ltct ead tbat fi.rnlshed by way of cheehtre

labels, tk lacter bel-ng kld taxable. Thtg court gees no

such dlstfuctlsq. fue value of the llst and/or labele are

apprcxfrnntely the saae and in any ovent ae already indlcated

they are llconseguenclal eleocnte of cho tranecctlon.

Taklng eveqychr-ng lnco csDaldoraclon then chle court

rules th€c the trau.ectfoag i-:rvolved are noc caxeblc and
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that sccordl-ngly.  t rhe pet i t ioner is encl t led co a refund Jt

a l l  caxes  pa id  together  w l t i  inEeres t  f rom the  dace o f  paymenf .

O S D E R

It ls hereby

ORDERED that che pecit lcrner shal l  submlr Eo the court

wtfhtn f lve days, 8 proposed order conslstenc wlth thle

l4emorandun Order, such orde= to clearly setr forth the dates

of pa;ncent, the perl-ods iuvclved, and the amounts of the

pa)rrents- Pet l t loner shal l  also submlt elmrl taneousl-y a

copy of che proposed order to the respondent.  Respondent

shall then have five days Ln shlch to file any obJectLons

to che proposed order,  to suba{E a proposed order of l ts

onn sr to conseot to the order submltted by the petltloaer,

If the respondeut doee not reply wlthin f lve days, ttre Court

w111 deero lt thac reapodent c@,sents co the fonr of che

order.

Dated: Aprll 11, L979

'Da1y 
D. E. TccchI-ne, Eeq.

Counsel for Rtl.tloraer

Richard G. Aclto, Egq.
Couugel for Reepoodeac
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