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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

TAX DIVISION

BETTY E. SMITH,
and
THE NATIONAL BANK OF WASHINGTON,
Petitioners
v,

DISTRICT OF COLUMBIA,

Respondent

MEMORANDUM QPINION

JOSEPY g ~UATON
SUErpIc “ . or
DISTR =7 ¢ 'kCL/'._(-.)‘. JIIA‘E
VAX ALt

JUL 131977

FILED

Tax Docket No. 2393

Thie matter comes before the Court under Rule 10

of the Tax Jivision Rules on a fully stipulated record

for determination of the legal icsues involved.

The

rarties have agreed that the contrcversy can te resclved

by the Court without the necessity of a trial.

e have

considered the memoranda of law filed by both parties,

their arguments presented at the hearing held on May 10,

1977, and the proposed findings of fact and conclusions

of law which were submitted by each party subsequent to

the hearing.

This Memorandum Opinion shall constitute

our findings of fact and conclusiong of law.
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The facts wnich have been stipulated or . .herwise

W Dk, o AT 20 W ™

presented are relatively simple and can briefly be stated

P as follows. PFPetitioncr Cetty E. Smith was the sole bene-

. ficiary under a revocatle trust agreement dated October 17,
‘:1969. entered into between Florence E. Cook, as grantor,
;iand petitioner The National Bank of Washington, as trustee.
:fPetitioner The National Bank of Washington (hereinafter
:éreferred to as petitioner trustee or trustee) is a national
ifbanking association organized and existing under the laws
ffof the United States. The grantor, Florence E. Cook
::(hereinafter referred to as decedent or grantor), died on
f:November L, 1974, She left a last will and testament

' dated October 17, 1969, which was filed with the Superior
.ECourt of the District of Columbia, Probate Division, on
:;November 14, 1974, Due, apparently, to the nature of the
::properfy owned by decedent at the time of her death, probate

" of the will was never sought.

The National Bank of Washington, however, as trustee

. under decedent's inter vivos trust and residuary beneficiary

* under the will, filed a District of Columbia inheritance
tax return. In this return the trustee calculated the
inheritance tax which was due as being $12,692.62, based
upon a total gross estate of $129,143.61. The District of
Columbia, on the other hand, calculated the inheritance

.tax due on said estate to bde $14,296.20, together with

- interest in the amount of $428.88. The amount in contro-

‘versy is therefore $2,032.46. The notice of taxes due

.was dated August 29, 1975, and the tax was paid by petitioner

The National Bank of Washington on February 3, 1976.

!
l
|
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. The ollowing policies of insuran were all payable
? to The National Bank of Washington as trustee under the

: revocable trust agreement with the decedent:
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Metropolitan Life Insurance
Policy No. 1l40-176-480 $ 668B.25

Metropolitan Life Insurance *
Policy No. 5-818-336-M 869.40

Metropolitan Life Insurance
Policy No. 140-622-230 668.25

Metropolitan Life Insurance
Policy No. 135-846-255 752.45
-

The Union Labor Life Insurance Co.
No. G-1895 1,500.00

The decedent, on the date the revocable trust was

. established, transferred to the trustee approximately

. $52,300 located in several savings accounts. These assets,
A
,including any additional assets later transferred, were

called the "Trust Estate” in the trust agreement and were

fto be used primarily for the benefit of the grantor,

" Florence Cook, during her lifetime as evidenced by

|
- paragraph FIRST of the trust which provided:

The Trustee shall invest and reinvest
the Trust Estate, collect *the income there-
from and pay from the net income or principal
all bills and expenses for +he Grantor's health,
welfare, maintenance and support, or apvly the
same for her use and benefi* during her lifetime,
in monthly or quarterly installments. The
trustee shall pay to the Grantor so much of
the principal as the Grantor may direct by
instruments in writing, signed by the Grantor
and delivered by the Grantor to the Trustee
during the lifetime of the Grantor (even to
the extent of all). 1In absence of such
direction, the Trustee may pay to or apply
for the beriefit of the Grantor such part of
the principal thereof (even to the extent of
all) as the Trustee, in its discretion, may
deem necuessary or advisable to provide for
the Grantor's health, welfare, maintenance
and support.

R
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Paragraph FOURTH of the trust agrecment further provided
that, upon the death of the grantor, the trust would
terminate anmd the assets and property, including any
accrued, accumulated or undistributed income, would be
distributed to Mrs. Betty G. Smith, the grantor's niece

and petitioner here,

Under subparagraph "O" of paragraph SIXTH of the
trust agreement, petitiorner trustee was given the following
power, exercisable in its absolute discretion:

To pay over to the Executor of the will
of the Grantor or to the Administrator of her
estate any share of estate, inheritance,
succession, or other taxes which such repre-
sentative may certify to the Trustee as being
due because of the inclusion in the taxable
estate of such Grantor of the value of any
asset forming part of this Trust, witn no
requirement for. the Trustee to verify any
such amount so claimed, the certification by
the personal representative to be sufficient;

Article I of the last will and testament of the

decedent, executed the same day as the trust agreement,

provided in part:

I dircct xv Execuator hereinafter named to
pay all of my just d¢bts and funeral expenses as
soon after ry decease &> may ke found convenient.
I direct that * * * ny place of burial shall have
a suitable marker and gravestone. * * * Considering
the foregoing, my said Exccutor is authorized,
empowered, and directed to incur such bills and
expenses for my funeral and interment as, in his
discretion, are propcr, without regard to ary
limitations imposed by law or rule of court in
force in my legal domicile at the time of my
demise,

Funeral expenses in the amount of $3,663.63 and a cemetory
marker costing $786.80 were paid for by the trustee in
connection with the fun~ral and burial of the decedent,
These amounts were claimed as deductions on the District
of Columbia inheritance tax return. In Article II of her

will the decedent provided:
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I hereby grant my Executor the authority
to sell to the Trustee of my Revccable Truct
Agreement dated tne 17th day of October, 1949,
such acssets of my ectate as my Executor may
determine as wvroper or deciratle, in his cole
discretion, vprovided thzt sucn power to sell
to the sald Trus:tee snall 5e erercised only for
the purpose of providing the Executor of my
estate with sufficient funds in cash to pay the ,
debts, taxes and other expenses levied against i

my estate. |

" The decedent named her attorney, William R. Kearney, Esquire,

' t0 be the executor of her will. If for some reason he were

s unable to serve, she named The National Bank of Washington
: ag alternate executor, Under Article IV of her will, the

- decedent bequeathed the rest and residue of her property

. agreement. The decedent had in Article III bequeathed all

to the petitioner as trustee under the revocable trust

- of her personal property to petitioner Smith. l

The difference in the tax as calculated by petitioner

. The National Bank of Washington when it filed the inheritance

' tax return and the amount determined by the District of

- the amounts paid for funeral expenses and the cemetery

Columbia resulted from two adjustments made by the District
of Columbia. First, the District disallowed the deductions
claimed by petitioner trustee for the amounts paid by it
for funeral expenses &nd for a cemetery marker totalling
$4,450.43, Secondly, the District of Columbia included

in the estate for inheritance tax purposes the proceeds

of the life insurance policies listed above, in the

aggregate amount of $4,445,35.

Petitioners, in support of their contention that :

marker were prcper deductions taken by petitioner trustee
in the inheritance tax return, argue that B6(a) of the

District of Columbia Rules and Regulations pertaining

RS
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~as D. C. Regulations or Regulations) permits such deduction

| That Regulation specifically providess

There may te allowed as deductions [from the
valuation of gross estate] such amounts for funeral
expenses as are actually cxpended, but not exceeding
$1,000 unless an expenditure in excess of $1,000

is directed in the will of the decedent. No
deductions shall be allowed for a monument or
memorial, unlecss expenditure for such is directed

in the will of the decedent.

" Since Article I of the last will and testaﬁent of the

. decedent specifically authorized payments for a "suitable

marker and gravestone" without regard to any limitations

f:imposed by law, petitioners contend that the limitation in
l:§6(a) of the Regulations is inapplicable and a deduction
' for the full amount expended for these purposes should be
:allOWed. They further argue that at least a deduction in

' the amount of $1,000, as specifically authorized by 86(a),

should be permitted.
The District of Columbia, on the other hand, cites

86(f) of the D. C. Regulations pertaining to inheritance
and estate taxes in support of 1ts disallowance of the
claimed deductions for funeral expenses and the purchase
nf a cemetery marker. Paragraph (f) of B6 provides:

Funeral, administraticn and other expenses

and debts of the deccdent are not vroper

deductions from the value of jointly held

real estate or personal property passing by

right of survivorship or frem any other pronerty
received by a tencficicry {(such as a U.3. Civi
Service Retirement rund) which mav not be attached
for dehtz of the derccdront. Exceptions to tiais rule
are encumbrances on Listrict real estate and taxes
on District real estate computed to the date of
decedent's death, and liens on personal proverty
having a saxable situs in the District. 2/ [Lmphasis
supplied.,]

. to inheritance and ectate taxes (hereinafter referred to —J
1/

1/ 16 U.C.R.R. E305.1 (Zertember ©, 1970). ©nc parties in
their arruments and briefs roferred to the Regulition as
85(a) »uther than ag 1¢ DL.C.R.R. H405.1. In ord¢or to be
concistent, we will do the same in this opinion, Theue

Resulatisans were adeptod pursuant to D.C. Code 1973, £47-101 .

2/ 16 DLC.R.R. #105.6,
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> The District argues that §6(f) precludes the deductions

. for funeral experzes and grave marker in the inheritance

IS

« return filfd bty the petiticner trus*ece because the agssets

- of the trust were not subject to attachment for the payment

+ of these liadilities. The trust assets, the District

,;concedes, were attachable to the extent of the estate,

~;inheritance. succession or other taxes, due as a result

i:of the inclusion of any asset of the trust in the taxable

ffestate of the decedent, pursuant to paragraph SIXTH, sub-

j-‘pa.ragraph "0" of the trust agreement, supra.

: After considering the arguments presented by both

‘jsides, we find that the assets which made up the trust

.:estate in the revocable trust agreement executed by

+ decedent on October 17, 1969, were not subject to attachment

1ffor the debts of the decedent, namely, the funeral expenses .
and the cemetery marker, within the meaning of 86(f) of the

'Regulations. Therefore, under 85(f), notwithstanding 86(a),

" the expenditures for funeral expenses and the purchase of

‘a cemetery marker were not proper deductions from these non-
attachable assets by petitioner trustee in the inheritance
tax return. Although the trust ectate was presumably
includible in the taxable estate of the decedent for federal
.estate tax purposes, it was not part of the probate property

subject to administration under the laws of the District of

Colunbia. D.C. Code 1973, 618-501 ct seq. and H20-301 et seq.

It seems clear that the inter vivos transfer of these
trust assets, considering the language of both the trust

and the will, was not a testamentary disposition, and thus

3/ Since the trust was rcvocable, tormed with inec purpese
in mind to benefit the grantor during her lifetime, and
the granter could invade the rrinciyal of the toust to

any extent for her cwn ltonerit, the trust proporty would
have Yeen incluidible in tne graner's taxable cstate under
Int. Rev. Cocde 82038.
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" upon her death to the beneficiary under paragraph FOURTH

. be attachable for the claims for which deductions are
'gsought in this case. Nor were the proceeds of the insurance
' pulicies subject to attachment by the creditors of the
- decedent., D.C. Code 1973, 835-716.

: which has been followed in this jurisdiction, that where a

* 0f the trust agreement, supra, we find that it could not

-8 =
not subject to probate. It is also equally clear that

the life insurance policies did not constitute a part of

the probate ectate of the decedent. See 46 C.J.S. Insurance

81157 (1946). This may have been a major factor in the |

;executor‘s decision not to seek probate of decedent's will ?

in this case. Since the trust property did not pass under

the will of the decedent, but rather passed immediately

This Court 1s fully cognizant of the general rule,

person creates a trust. for his own benefit and support, )

or a discretionary trust, his creditors can reach the

"'dgkimﬁm amount which the trustee under the terms of the

trust could pay to him or apply for his benefit. RESTATEMENT
(SECOND) OF TRUSTS 8156 (1959). See American Securitv &

Trust Co. v, Utley, 127 U.S, App. J.C. 235, 236, 382 F. 2d
L5l (1967). We do not dispute the rule that one may not
create a trust for his own benefit and place the income
beyond the reach of his creditors. See Liberty National

Bank v. Hicks, 84 U.S. App. D.C. 198, 201, 173 F. 2d 631

(1948). However, it is also true that the creditors of

the settlor cannot compel him to exercise a power of
|

‘revocation so that they might reach his property. RESTATEMENY

(SECOND) OF TRUSTS €331, Comment o (1959). The acceptance

of these general principles, how.ver, does not require this

i .
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- Court to hold that in this case creditors could attach the
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}trﬁst property for the purposes for which the deductions
fwere taken, funeral expenses and co:sts of the cemetery

. marker which were ircurred after death. Nor do we believe
w+hat S6(f) of the Rersulations would require us to rule that
Jthe ceductions were proper in this case. See Hankin v.

4

"District of Columbia, 310 A. 2d 56, 58 (D.C. App. 1973).

We disagree with petitioners' assertion that the
' terms of the trust and will, when read together as a common

estate plan, imposed a duty on the trustee to pay for

the funaral expenses and the cemetery marker, and that

if such duty were neglected, the assets of the trust would

{be attachable for those purposes. The will in Article I

Aclearly provided that the burden of paying the debts and

. funeral expenses of the decedent fell upon the executor,

‘:not upon the petitioner trustee. The decedent specifically
granted to her executor in Article II of her will, supra,

" the authority in his sole discretion to sell to the trustee
of her revocable trust assets of her estate for the purpose
of providing the executor with sufficient funds to pay the
debts, taxes and other expenses of her estate. The decedem
could easily have provided either in her will or in the
trust agreement that the assets of the revocable trust
could, without equivocation, be used for the benefit of
her estate and thus be subject, prior to distribution to
the beneficiary, to all claims against her estate. Since
she did not, and in fact, as we stated, clearly evidenced

_an intention that the executor use the assets passing under

heé will for the expences ond debts of the estate, and if

these were insufficient to sell any of these assets to the



" attribute to her an intention to uce the trust estate

 ’the truct and will ctrictly, and cannot speculate as to

:the language of the will is clear and unambiguous as to ‘

!

- her intentions in this respect. |
|

i

'

t

" expenses and a cemetery marker. We do not believe the

I
g - 10 -
¢ tructee in order to obtain the necescary cash, we cannot

.
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.. for these purposez. This Court muct read the language of

what the unspoken intenticns of the decedent might have

. been when she executed the trust and will. We find that z

In the trust, the decedent did provide that the trust

estate might be used to pay certain taxes after her death.

. In subparagraph "0" of paragraph SIXTH of the trust, she

vauthori;ed the trustee to pay %o the executor the estate, l
inheritance, succession or other taxes which were due as i v
a result of any asset of the trust being included in her ‘

taxable estate. Under paragraph SIXTH of the trust the

‘trustee was not under any obligation to pay such taxes,
however. Rather, the %rUStee could exercise such power
in its sole and absolute discretion, if and when it deemed
it advisable to do so. Absent a clear intention exhibited !
by the decedent to require the trust property to be subject l
to the general claims and deots of the estate, we cannot fina
that those assets twere attachadble for the payment of funerall

fact that there was no probate of decedent’'s will is sig-

nificant. That it may have bcen the trustee rather than the

i

executor in this case who agsumed the responsibility of ;

administering the estate, collected all the assets, accounted -
for the expenses and debts, and then distributed the remalinder,
does not render the trust property thereby attachable for |

!

the debts of the decedent within the meaning of 86(f), in

order to obtain the deductions sought here. i
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v The nature of the trusct property passing to the bene-
;ficiary, and its legal significance for purposes of the ;

1

’aquestions raised here, ic similar to joint property. Upon

the death cf one joint owner, the property held in joint

- tenancy does not pass by way of the decedent's will but

l
. !
', rather the surviving joint tenant becomes sole owner of f
] )
« the property by his right of survivorship. See Hankin v.
; 4
" District of Columbia, 310 A. 2d 56, 58 (D.C. App. 1973).

. In the same manner, the property which made up the trust E
i estate of the decedent here did not pass under her will to '
ifthe beneficiary, petitioner Smith, but rather passed by ‘
" way of the trust. As a result, this property could not be
- attachable for the items which petitioner trustee sought
‘;to deduct.
In so holding, we have not disregarded the principle
.that. for purposes of the lnheritance tax, the recipient
-of property is taxed sélely on the distributive share which
he actually receives, after the deduction of expenses
properly chargeable to the estate. See Hankin, 310 A. 24
at 58. We have considered the cases cited by petitioners
in support of their argument that to deny the clainmed
deductions would result in the calculation of the inheritance
tax payable by one or both of the petitioners on an amount
part of which was never actually received by the beneficiary.

District of Columbia v, Payne, 126 U.S. App. D.C. 47, 374

F. 24 261 (1966); Hyman v. District of Columbia, 101 U.S. App.

4/ In Hanxin, the surviving joint tenant csougnt to deduct on
her inheritance tax return expenses of her husband's (the
other tenant) last illness and funeral, District of Columbia
and federal income taxes, and a larre contribution made to a
university fund. The court, rejecting a challens~e to the
validity of 86(f) of the Reculations, held that the deductions
could not be taken since the decedent's former interest in
the Jjointly owned rroperty was not attachable for the items
the appellant sousht to deduct. Tihe court concluded that the
payment of these debts was either voluntary or due to a
personal obligation on her part. 310 A. 2d at 59.
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D.C. 179, 247 F. 2d 585 (1957). It is true that the court

'in each of these cases stated that Congress must have intende

. that the inheritance tax in the District of Columbla was to
~be computed on the value of what the beneficiary actually

‘receives., See District of Columbia v. Payne, 126 U.S. App.

jD.C. at 50, However, in each of those cases no issue was
?raised as to whether the property cn which the tax was
Ibased was attachable for purposes of the claims against
~the estate. In Payne, the gxecutor expended funds for the
fcosts of the funeral and a grave marker in excess of the
1$l.000 permitted by 86(a) of the Regulations. The District
fclaimed that under that section the amount in excess of
“$l.000 could not be deducted and no deduction could be
taken for the costs relating to the cemetery marker.
‘Observing that the probate court had allowed the deductions
in full as a proper charge against the estate, and that the
amount received by the residuary beneficiary was reduced

by the allowance of the deductions, the court held that

|
|

|

|
H
|
1
|

|
¢
?
|
}
!
i
|
I

it was error to require the beneficiary to pay an inheritance

tax on an amount which she never actually received. 126
U.S. App. D.C. at 50. 1In Hymar, the court held that the
inheritance tax on the transfer of realty must be computed
on the net value of the realty which was arrived at by
reducing the market value of the property by an encumbrance
on the provperty in the form of a debt owed to the devisee.

101 U.S. App. D.C. at 181, The circumstances in Himan and

Payne are clearly distinguishadble from the case before us.

5/ In tact, the court in FE1n~n atated that its nolding
was limited to the langsuag: of the will involved and the
facts and circumstances there existing.

d
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Assuming for the moment that the will had been pro-
bated, had the executor paid the expences of the funeral
and the cost of tne cemetery marker out of the assets
passing under the will, or if the executor had sold any
of such assets to obtain sufficient funds to mec¢t these
debts as directed in Article II of the will, we would have
little difficulty in approving the deduction. In such
circumstances, we believe that the deductions would clearly
have been allowable under the authority of 856(a) and 6(f)
of the Regulations. UWe would assume that the decedent
contemplated when she wrote her will that there would be
sufficient property in her estate, in the nature of cash
or other personal property, to cover the expenses of
her funeral and burial? She had in fact anticipated
the possibility that there might be insufficient cash on
hand at her death, in which case she provided that property
owned by her at the time of her death could be sold to
the trustee to or*ain the necessary cash. The fact that
the will was never probated and the trustee was "acting"
administrator and that there may have been insufficient
funds on hand to cover the cost of the decedent's funeral
and related expenses, necessitating the payment of these
expenses out of the assets of the trust, is not determi-
native of whether the deductions may be taken where the
trust estate was not attachable for these purposec. See

Hankin v. District of Columbia, supra. Tha decedent

6/ In Article 111 of her will, tne deccuent bequenthed
all her personal effects, jewelry, clothing and furniture
to petitioner Smith, if then living, ani throurh the
residuary ciause all the remainder of her property to

the trustee, The National Fank of wWashington.

——e e e
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could have anticipated and made provisions for such a
situation, but did not do so. In light of our discussion,
we conclude that, based upon B6(f) of the Regulations,

the trustee may not be permitted to take the claimed
deductions on the inheritance tax return.

The second question presented here relates to whether
the proceeds of the insurance policies taken out by
decedent and which were payable to petitioner trustee
were includidble in the estate of decedent for purposes
of the inheritance tax. The District of Columbia argues
that the life insurance proceeds which were payable to
the petitioner trustee were subject to District of Columbia
inheritance tax pursuant to D.C. Code 1973, §47-1601(a)
and 85(a)(2) of the Regulations pertaining to inheritance
and estate taxes. Section 5(a) of the Regulations provides:

The following transfers of the proceeds of

insurance on the 1life of the decedent and

of annuity contrad¢t benefits are taxable under
Article I

» * ' *
(2) Where taken out to provide for +‘he payment
of taxes (includins estate and inheritance taxes)

or other charges against the estate, or to be
used for the benefit of the estate of the insured. 8/

* » *

7/ Section L7-1601(a) provides in pertinent part for the |
imposition of an inheritance tax on the following property:

All real property and tangible and intangible
personal property * * * transferred {rom any
person who may die selzed or possessed thereof,
either by will or by law * * #* and all such
property, or interest therein, transferred by
deed * * * made or intended to take effect in
posgacssicn or enjoyme..t after the death of the
dezedent * * * gshall be subject to the tax * % #*,

8/ 16 D.C.R.,R. B40o4.,1(b). Nonc of the other paragraphs of
this Regulation are pertinent, unless we conclude that all
. of them, tuken tesother, provide the only situations in
nowhich 1rarcfers et 110 insuranee prececds are taxable
Counder BU47-1001(a). ticwever, woe do not decide that issue,
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The District of Columbtia argues that the life insurance
proceeds here are taxable under 8§5(a)(2) becauce the

policies were "taken out” to be uced for the benafit of

the estate of the insured since the trust agreement authoride

the trustee to use those proceeds for the payment of taxes.'
It further argues that the insurance proceeds come within
the broad reach of D.C. Code B47-1601(a).

Petitioners, on the other hand, argue that, since B5(a)
of the Regulations does not provide that insurance proceeds
payable to a named beneficiary are taxable, they are therefo
not taxable. They claim that these policies were not taken
out for the payment of taxes or to be used for the benefit
of the estate within the meaning of that section. Moreover,
they contend that it has been the long-standing policy
of the Department of Finance and Revenue of the District
of Columbia not to tax'such proceeds. In support of this
argument, petltioners clte the instructions for Schedule D
for the District of Columbdbia inheritance tax return which
state:

Life insurance policies payable to a sur-

viving beneficiary specifically named

therein are not taxable. 9/

Altnougn E47-1601(a) by its language appears to
include within its coverage a very bdbroad range of transfers
of property occurring upon the death of an individual, we
are persuaded that the practice of the District of Columbia
in the past has been to exclude proceeds of insurance
policies for purposes of calculating the inheritance tax

where the policies are payable to a surviving beneficiary

specifically named therein. The contemporaneous

O/ InStiructicnhl 10r o, fr-iv, «iSTriCt 0L Lolliabia
Inheritance T4x Return 3 (Revizoed Augsust, 1972).
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interpretation of a ctatute by the persons or agency

assigned to overcee it commandc great respect, and we

should accept that interprectation absent a clear indication

that it is incorreci. Sne Len¥kin v, Diatrict of Oalumdbia
_ 1}

149 U.S. App. D.C. 129, 1bk1, 461 F. 2d 1215 (1972). Ve
have not been shown any authority to persuade us that the
interpretation of 847-1601(a) by the Department of Finance
and Revenue, in the area of life insurance proceeds, as
evidenced by the instructions referred to above, is
incorrect. At least where the named beneficiary of the
policies is not obligated, pursuant to the te:ms of a
will or trust, to use the proceeds for the benerit of the
estate, we believe the insurance proceeds would not be
includible in the estate of the decedent for purposes of
District of Columbia inheritance tax. Here, the policies
were all payable to a named beneficiary surviving the
decedent, the petitioner The National Bank of Washington
ultimately for the benefit of petitioner Smith, and the
trustee was not obligated to use the proceeds for the
benefit of the estate.

Contrary to the suggestion of the District, there
is no evidence that the insurance policies were "taken
out to provide for the paymant cf tixes * #* * or other
charges against the estate.” Nor is there any evidence
that they were “takcn out” to be used for the benefit of
the estate, or were so used by the trustee. The trustee
wasg authorized in subparagraph "0" of paragraph SIXTH
of fhe trust agreement, cuora, to pay to the executor

the share of the estate, inheritancce, succession or other
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taxes due as a result of the inclusion in the taxable
estate of the value of any asset forming part of the
trust estate. This clause of the trust does not state
that the insurance policies were taken out to provide for
the payment of taxes or to be used for the benefit of the
estate, Nor is there any other clause in either the trust
or the will which provides, or which could be construed
by this Court to provide, that the insurance would be .
so used. Assuming for the moment that the insurance
proceeds were includible in the decedent's estate for
federal estate tax purposes, the trustee was under no
obligation to use those proceeds, or any other asset
in the trust, to pay the estate tax attributable to the
inclusion of the proceeds of the insurance. Rather,
paragraph SIXTH of the ‘trust gave the trustee complete
discretionary authority to use the trust property for the
payment of the taxes. Without a clear indication on 'th®
part of the decedent that the insurance was purchased for
the purpose of the payment of taxes, or to benefit her
estate in some other fashion, we cannot conclude that
85(a) (2) is applicable. Therefore, we conclude that the
proceeds of the policies were not taxable under either

85 (a) (2) of the Regulations or under D.C. Code 847-1601(a).

Accordingly, this Court makes the following

trial findings:

e
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1, That petitioners are not entitled to a deduction
for funeral expenses and the cost of a cemetery marker
in the amount of $4,450.43; and
2. That the proceeds of the insurance policies
are not includible in the decedent's estate for purposes

of District of Columbia inheritance taxes.

| Petitioners are to submit an order to the Court

by July 27, 1977.

RED B. ST
/’ l&?‘""“

Dated: July 13, 1977

i Copies to:
i
‘Graham C. Huston, Esq. S
t‘805 « 15th Street, N.W.

i Washington, D. C. 20005

31Richard G. Amato, Esq. .

l Asst. Corporation Counsel
. District Building

" washington, D. C., 20004
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