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This matter comes before the Court under Rule 10 of
the Tax Division Rules on a stipulated record for our
1

|
% determination of the legal issue involved. The issue to
] be decided may be stated as followss

¥hore an annulty contract is purchased by a tax-

| exempt employor for an employee under a plan which provides
that the annuity contract will be purchased with an amount
part of which represents the employce's agreed salary reduction,
are the amounts of the salary reduction under D.C. Code
1973, B47-1557a(b)(2)(3), income to the employee currently,
or rather, inciudible in the employee's income in a later

year when the annuity contract pays amounts to the employee

pursuant to i¢s contractual terms? /o have considered the
initial briefo filod on bohalf of both parties, the arpuments
presented at tho hoaring held on June 9, 1977, and algo the

supplemental memoranda filed at tho request of the Court
after the hearin;. This Opinion will constitute our findings

of fact and conclusions of law.
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The dmﬁm<m3n facts of this case, most of which were |
formally submitted by written stipulation, may be briefly
stated. The taxes which are in controversy are District of
Columbia income taxes for the years 1972 and 1973. The
Department of Finance and Revenue of the District of Columbia
sent petltioners a notice of assessment dated October 28,
1975. This notlice assessed a deficiency for 1972 in the
amount of $<¢11.45, including interest. Due to an error
made by the District of Columbia in the adjustments made
to petitioner Robert Blanchard's salary for 1972, this
deficlency assessment was incorrect and should have been,
according to the stipulation, $137.29, including interest.
The deficiency which was assessed by respondent for the year
1973 was $145.21, including interest. Accordingly,
regardless of the decision which we reach, petitioners
are entitled to a refund of $74.16, plus interest thereon
at the legal rate from the date of the payment. Petitioners
protested the proposed deficlency in administrative channels
and filed the present suit for refund after their

.

protest was denled on December 29, 1975, and after payment of
the deficiency.

During the taxable years in question, petitioner
Robert Blanchard was employed as a professor in the
Department of Communications by The American University in
Washington, D.C. His wife, petitioner vzawm Blanchard,
was unemployed during the relevant taxable years and,
except for interest from a Joint savings account and
other incidental income, had no earned income for those
years (when we hereinafter use "petitioner" in the singular,
we will be referring to Robert Blanchard). Since October 1,
1947, The American University has offered an annuity
plan for its fulltime faculty and staff entitled, "Teachers

Insurance Annuity Association" (TIAA). The University



a salary-annuity option plan must neet in order to be
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has also since October 1, 1956, offered optional partici-
t

pation in another annuity plan, "College Retirement Equitieé

|
|
v

of The American University appointed since January 1, 1957.
i

Fund" (CREF). Participation in the TIAA or TIAA-CREF

retirement plan is required of all fulltime faculty members

Under the retirment plans which were adopted by The
Amerjican University and which were in force during the
period in question, employees are given two alternatives.
Under the first alternative, the University contributes
a specified percentage, namely, 10% of the employee's base
salary toward the purchase of an annuity if the employee
contributes an additional 5%. The employee's contribution
in this instance would be deducted from his gross earnings.
Under the second alternative, and the one at issue here,
the University will contribute the full amount of the 15%
toward the purchase of a retirement annuity, provided the
employee agrees to forego a salary increase or to accept
a galary reduction of a specified amount. This alternative,
termed the salary-annuity option plan, was of the type
approved by the Internal Revenue Service for federal income
tax purposea.2 An employee can also further participate
in his own retirement security by voluntarily paying
additional amounts into the TIAA-CREF plan to increase

the amount of his future annuities. These voluntary payment
can apparently be either additional salaryldeductions or
reductions. Petitioners have represented that these annuity
plans of The American University are nonqualified in the
sense that the term is meant in 8401(a) of the Federal

Internal Revenue Code (I.R.C.).

1/ MANUAL 0¥ ini’0.o AWION AND PROCEDUR.S, GLII, Pars 4, 4
34 ed. June 30, 1968) (Exhibit A of Stipulation filed
January 24, 1977).

2/ Sce MANUAL, suny, note 1, at 4. o noed not discuss,
for purposcs of taic Opinion, the particular requircients

approved by the Internal Revenue Service. !



elght months and $184.00 for the last four months of 1972.
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v. September 1, 1970, petitioner executed an agreemenf

with his employer, The American University, to take advantaée

|

i

of the salary-annuity option plan, the second alternative. |

|

Under this agreement, which was in effect during the taxable

years 1972 and 1973, petitioner authorized a salary reduction

in the amount that would otherwise have been deducted from
his basic monthly salary as his annuity contribution in
accordance with the University's mandatory retirement plan -
5% plus an additional $50.00 per month in salary reduction, '
which constituted a voluntary "contribution."” Petitioner'gd
rights under the annuity contract purchased by The American
University were nonforfeitable at the time of purchase.

The amount of the salary adjustment, pursuant to the salary
reduction agreement for the year 1972, was $l,531.36.u
(originally incorrectly calculated to be $2,331.36), and
for the year 1973 was $1,454.40. Petitioner, during these
years, received from the University either cash or credit

equal to the entire sum of money to which he was entitled

by virtue of his employment contract. The annuity purchased

pursuant to the University's retirement plan and the agree-
ment of September 1, 1970, was one of the credits he receive
Apparently, petitioner reduced his total income reportable
on his District of Columbia income tax returns filed for
the years in issue by the amounts of the salary reductionse
stated above. In any event, these were fhe amounts upon
which the District of Columbia based the deficiency assessme
sent to petitioners on October 28, 1975, and which are the

subject of petitioners' suit for refund.

%7'See AUTHORIZAYION FFOR SALARY RuDUCYION, September 1, 1970
Exhibit C of Stipulation).

4/ The salary rcduction was in the amount of $70.42 for the
first eight monthsc of 1972, and {92.00 Jor %ho 1logt four mon

Pursuant to the agreement ol Soptembder 1, 1970, note 3, fgpxﬁ.

petitioner's szlary wags furthor roduccd dy $50.00 a monti.

>hS.

in

addition, the University contributed $ik0,84 Jor thn Jirot

See Deposition of Robert 0. Blanchard at 21-23 (Octobor (2,

1976. Petitionor stated that this was done to the best of

his knowledge by his accountant.
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Petition?rs argue that the amount of petitioner's i
salary reduction used by his employer The American Universi%y
to purchase an annuity contract for petitioner is not incomé
to petitioners currently but rather, is only includible in l
their income as part of the amounts received under such
annuity contract in the years iﬁ which those amounts are
received under their interpretation of D.C. Code 1973, |
§l&7-1557a(b)(2)(B).6 They contend that the language of
this section is clear on its face and that it wasg the
intention of Congress by this section to provide that an
annuity purchased by an employer for an employee should
not be income to the employee until such time as the
annuity matures and payments begin. They also suggest
that, if this Court determines the language of the statute
is ambiguous, we must decide whether to follow the interpre-
tation given by the Internal Revenue Service to what
petitioners argue is language similar to D.C. Code 847-1557¢
(b)(2)(B) in 8403(b) of the Internal Revenue Code of 1954,

6/ This section provides:

(3) TI'ployeces' annuiti-~n.--If an annuity
contract io purchased by an enployer for an employee
under a plan with respect to which the employer's
contribution is deductible under subsection 47-1557b
(a2) (11), *the employee shall include in his income
the amounts received under cuch contiract for the
year raceived cxcept that il the cnployee paid any
of the consideration for the annuity, the annuity
shall be included in his income as provided in sub-
section (b) (2) (A) of this cection, the consideration
for such annuity being considercd ‘the amount contrib-
uted by the employee. 1In all other cases, if the
employec's risgnts under the contract are nonforfelitable
except for failure to pay future premiumsg the amount
contributed by the employer for such annuity
contract on and after such rights bocome nonforfeitadl
shall be included in the income of the employee in the
year in which the amount is contributed, which amount
together with any amounts contributed by the cnployee
shall constitute the consideration pnaid for tho annult
contract in determinins the zmount of the annuity
required to be included in the income of the employes !
under gubsection (b) (2) (A) of this section.

|
|
|
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:as amended initially in 1958 and by later Acts of Congress.

Implementing its interpretation of the federal statute,

f1the Service has provided, by regulation and ruling, that

where an employee agrees to take a salary reduction in

| exchange for his employer agreeing to purchase an annuity

contract with an amount equal to the salary reduction, the
amount of the salary reduction will not be considered
income taxable to the employee currently. Petitioners

on this point argue that the pari materia rule of statutory
construction requires that the District of Columbia statute
be construed in accordance with the federal interpretation
of the similar language found in 8403(b) of the Internal
Revenue Code first adopted in 1958. The District of Columbi
on the other hand, simply argues, without mentioning D.C.
Code 847-1557a(b)(2)(B), that petitioners are not entitled
to a deduction from their gross income for the contributions
made by petitioner Robert Blanchard to his retirement
annuity plan. It argues that there is no basis in the
exclusions from gross income, enumerated in D.C. Code 1973,
847-1557a(b), to authorize petitioners to take a deduction
in the amounts paid to the TIAA-CREF annuity plans which
represented the salary reductions on their District of
Columbia income tax returns. Finally, respondent broadly

contends that, since Congress took no measure to conform

relating to the deduction sought by petitioners here, such

a deduction is'not authorized.

We note at the outset, that respondent has, we believe

misstated the issue to be decided. The question is not

7/ The petitioners have olfered seovcral addisional aruments
in support of their position., However, in ligit of oux
decision, it will not be necessary to address them in this

the D.C. Code with the Federal Internal Revenue Code provisio

a,

ns

'

Opinion.
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“whether petitioners may deduct the amount of the salary ;

ireduction each year from their gross income for purpose

5of the District of Columbia income tax return. Deductions
!

:from gross income are provided for in 847-1557b of the
ﬁD.C. Code. It is true, as respondent states, that that

| section does not permit any deductions in the factual

icircumstances of this case. The issue here, however,
ﬂis whether the amount of salary reductions utilized by
t

''The American University may be properly excluded from the
#gross income of petitioners. The resolution of this
jquestion necesgsarily requires our consideration and i
|interpretation of §47-1557a(b)(2)(B) which, we note,
‘respondent failed to discuss in its briefs. Although the
end result may appear to be the same whether the total
salary reduction is termed a deduction from gross income
or an exclusion from gross income, we believe the proper |
approach to the issue before us, and the one we shall take,
is to view the amount of the salary reduction in terms of
a possible exclusion from gross income.

Since it appears that Congress in the District of
Columbia Income and Franchise Tax Act of 19478 patterned

1847-1557a(b)(2)(B) after a provision of the Federal Internal

Revenue Code then in effect, we believe it is highly appro-

priate, although we are not compelled to do so, to considsr
the status of the federal law in the area of employees’
annuities effective at the time Congress enacted G47-1557a
(v)(2)(B). It is more important to look to the federal

statute in this instance for assistance in determining

what Congress might have intended when it enacted G47-1557a
I(b)(2)(B) for the District of Columbia since there appears

J/ Ch. 258, Titie iili, % ?

I

I

, (2)(B), Ol weasv. s0 (codified
3% D.C. Code B47-1557(b 7.

1

|

!

)
(B) (Supp. VII 1940))
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+to be no legislative, judicial or administrative guidance as

R
jto the proper interpretation and application of B47-1557a
!
(b)(2)(B) and since the language of the D.C. statute has

remained unchanged.

5 Tracing the history of the relevant language of the

Federal Internal Revenue Code sections pertaining to the

taxation of employees' annuities, we find that Congress,
10/
in 8162(c) of the Revenue Act of 1942, amended §22(b)(2)

(B) of the Internal Revenue Code of 1939, adding the language

with which we are here concerned. As amended by the Act

jof 1942, 822(b)(2)(B) of the Internal Revenue Code of 1939
at the time Congress enacted 847-1557a(b)(2)(B) for the
District of Columbia read:

(B) plovees' Anmwitier.--If on annuity
contract 1o purchased DY an emplover for an caployee
undor o pian with rescpret to valch tho emplover's
cQQtribution is deductivlec uncer ~~~"2

-
-

{S)eom 37 on cnmndr_contimhot i 2rannad fan an
S e e 1 C— ————— . . el > a— . - ad - v-‘--»
T T 20 TRV mret vt Tnedion w00 (6),

ta2 capioree shail inciude in a.8 .nccae the znounts

roceived under such consract o Shao Year recgived

exeendt that if the enmployc? paid any of the consid-

ecration for the annuity, tao ity shaill be included

in his income as proviaed in cubparasraph (A) of this

parcsrapn, the consideration Jlor such annuity being

cong.dered the amount contribuied dy the enployece.

In ail other cases, if the cpiorce's richts under

the contract are nonforfeitabic except for failure

to pay future premiums, the cmount contributed by

the enployer for such annui%r contract on or after

such righis become nonforlecitable shall be included

in the incone of the employee in the year in which

’ the anount is contributed, which znount tosether

! with any amounts contribujied by the employee chnulil

! - congiliuto the congideration paid for %he annuity
contract in determininsg the anount of the annuity

; requircd to be included in the income of the

| eniployca under subparagraph (A) of this paragraph.

! (Emphasis supplied.]

|

[}

|

1

9/ Sectlon 47-.55/0{0)(2)(8) has nover vIon aaonenq since
i1ts_enactnent in 1947. However, +he federal provisions
dealing withﬂannuities have undergone several changes.
tSee I.R.C. GCk03(a), (b) and (c).

10/ ch. 619, C162(c), 56 Stat. 866 (1942) (current version
is I.R.C. @403).
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A comparison of. the language in the above-quoted section
with the language of D.C. Code 847-1557a(b)(2)(B) adopted
by Congress in 1947, reveals that the two sections are
obviously not identical, the most important difference
being that in the D.C. statute Congress omitted the phrase
"or if an annuity contract 1s purchased for an employee
by an employer exempt under section 101(6)." The
dissimilar portions are.underlined above. We believe it
important for our purposes to determine how Congress
intended 822(b)(2)(B) to operate in the federal domain
and, if possible, how the courts or the Internal Revenue
Service interproted the language of that section. By
doing so, we may be bptter able to establish the signifi-
cance of the digparity found between the language of

the federal section and B47-1557a(b)(2)(B) of the D.C.
Code.

Congress in the Revenue Act of 1942, added to B822(b)
(2)(B) of the Internal Revenue Code of 1939 the sentence
"or 1f an annuity contract is purchased for an employee
by an employer exempt under section 101(6)."” Under 8101(6)
of the Internal Revenue Code of 1939, now £501(a) and
8501(c)(3), certain religious, charitabdle, scientific,

TI/ The Zirst sentence of LF7-1557a(bJ(2)(58) reads

I7 an conulty contract io purchaced U7 an
employer Zor an enployee under a »ian wita
respect %0 which the employer's contribulion is
deductivlo under subsection 47-1557b(a)(1l), the
employes ciall include in his income the anounts
received under such contract f{or the ycar received
except that if the cnploree paid cnyr of tho con-
gideration for the annuity, <tho annuity ch-ll o2
includad in his incom2 as provided in cubsoetion'
(b)(2)(A) o2 %his secction, the consideration for
such annui<y being considered the amount contributed
by the employee.

See note 6, supra.
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llterary, and educational organizatlons qualifled as being
"exempt" from the payment of federal income tax. The

Senate Report which accompanied the Revenue Act of 1942

| stated:

If an annuity contract is purchased for
an employee by a religious, educational, or
charitable organization, which is exempt under
section 101(b), the employee will not be required
to include in his income the amount paid by his
employer for such annuity contract until he
actually receives or there 1is made available to i
him the amounts required to be paid under the ;
annuity contract, regardless of whether the
annuity plan meets the requirements of section
165(a)(3), (4), (5), and (6) and whether the
employee's rights are nonforfeitable. 12/

Congress thus made it clear, as evidenced by the portion
of the Senate Report Just quoted, that, if an educational
institution which 1s exempt within the meaning of 8101(6)
of the Internal Revenue Code of 1939, purchased an annuity
contract for its employees, the amount of the employer's

contribution would be excluded from the employees' income

T e e e e,

in the year the contribution is made. The Internal Revenue
Service later adopted the language of the Committee Report,
supra, as part of a regulation interpreting the Inteig?l
Revenue Code of 1939, as amended by the Act of 1942.

The same regulation also provided that, if an employer purchased
an annulty contract which was not under a plan with
respect to which his contribution was deductible

under B823(p)(1)(B) of the Internal Revenue Code of 1939,

| 12/ S. REP. NO. 1631, 77th Cong., 2d Scss. 141 (19042).
Section 165(a)(3), (4), (5), and (6) of the I.R.C. of
1939, set forth requirements to assure that the annuity
plan was not discriminatory in nature.

I 13/ See Treas. Res. 103, 019.22(b)(2)(B)-1, T.D. 5278,
1943 c.B. 478, rcnunmhered Treas. Reg. 111, 029.22(b)(2)-5,
and later 039.22(b/\2)=-5(d) (1956) (hercinafter cited to
the regulation as it was numbered in the 1956 volune).
Current regulations are Treas. Reg. 81.403(b)-1, ct 8eq.,
T.D. 6203, 1956-2 C.B. 219.

B —
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L/ :
as amended, the amount of the employer's contribution j

would be included in the income of the employee in the

taxable year the contribution was made, if the employee's
rights under the annuity were nonforfeitable at the time
the contribution was made.;j/ This Court has been unable

to discover any cases construing 822(b)(2)(B), as amended

by the Revenue Act of 1942.
The legislative history underlying the District of

Columbia Income and Franchise Tax Act of 1947 is
unenlightening as to the reason why Congress omitted from
§47-1557a(b)(2)(B) the sentence dealing with annuity

contracts purchased for an employee by an employer

14/ Section 23(p) of the I.R.C. of 1939, as amended by
the Revenue Act of 1942, Ch. 619, 8162(b), 56 Stat. 863,
864 (1942), provided in parts

(p) Coniributions of an Tplover %o on ILunloyees'
Trust or Annuityr Pi~n and Compensation Under a
Deferrcd-Payment 2ian,--

(1) Crnornl Rule.--IF contributions are oaid
by an empioyer to or under & gtoeik bonus, pension,
prolit-sharing, or annuiiy plan, or if compensation
is paid or accrued on account ol any employco
under a plan deferring the recelpt of scuch cemmen-
sation, such contridbutions or compensation chail
not be deductible under cubzoetion (a) but shall be
deductidle, if deductiblc under cubcection (a)
without regard to this subzoction, under this sub-
section but only to the following extent:

» * L

(B) 1In the taxable rear whon mnid, in an
amount determined in nccordance with cudbdara-
sraph (A) of this parcrraph, if tho contributions
are paid toward {tne purchace of rotirenent
annuities and such purchase ig a part of a plan
which meets the requircments of coction 165(a),
(3), (&), (5), and (6), and if rofunds of
premiums, if any, are applied within the current
taxable year or next succeedins taxadle yoar

towards the purchase of such retirement annuities;

» » »

15/ Treas. Reg. 839.22(b)(2)-5(a) (1956), note 13, gupra.

R

e et e e« - ey e o e
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16/
which is an exempt organization. The failure to discuss

; the deletion of an obviously significant sentence is

i
© they believe are two reasonable explanations for the
i deletion of the language "or if an annuity contract is

i

|

! unfortunate. Petitioners, however, have offered what

|

|

) purchased for an employee by an employer exempt under
section 101(6)" from 847-1557a(b)(2)(B). First, they

argue that a ruling of the then Bureau of Internal Revenue -

in 1945 made the deleted phrase expendable when Congress

in 1947 looked to 822(b)(2)(B) of the Internal Revenue

; Code of 1939, as amended, supra, dealing with employees'

i annuities, for guidance in drafting the relevant section
of the District of Columbia Income and Franchise Tax Act.
In the ruling advice had been requested whether the first
sentence of 822(v)(2)(B) was applicable in determining,
for federal income tax purposes, the income of employees
for whom retirement annuity contracts had been purchased
| by an employer which was an organization exempt from

federal income tax under 8101 of the Internal Revenue Code,

The ruling held that the first sentence of 822(b)(2)(B)
iwas applicable in the circumstances presented, provided

such employer's contributions, whether or not deductible

under 823(p)(1)(B), met the conditions set forth in
823(p)(1)(B), since the Bureau saw no reason to distinguish

between organizations exempt from tax under 8101(6) of

the Internal Revenue Code of 1939, as amended, and those

exempt from tax under Bl10l, other than under paragraph (6),

16/ See H.R. REP. NO. 543, 80th Conrg., iot Seas. (1947);
|S. REP. NO. 280, 80th Cong., lst Sogs. (1947); H.R. REP.
'NOS. 699, 801, 80th Cong., 1lst Sess. (1947).

other than paragraph (6), or which was an insurance company. !

!
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17/ ;
and insurance companies. We cannot agree with petitioners
that, simply a;'a result of the reasoning of this ruling,
D.C. Code 847-1557a(b)(2)(B) must be interpreted in the
same manner as 822(b)(2)(B), notwithstanding the absence
of the sentence dealing with annuity contracts purchased
by tax-exempt employers in the D.C. statute. On the
contrary, it is obvious that the ruling necessarily

was based upon the provision dealing with annuity

contracts purchased by employers exempt under §101(6)
being included in the federal statute.

Petitioners' other argument is equally unpersuasive. ;
They contend that Congress by providing in the first ‘
sentence of 847-1557a(b)(2)(B) that employer contributions
for the purchase of an annuity contract were to be
deductible under 8§47-1557b(a)(1ll), rather than merely
§23(p)(1)(B) of the Internal Revenue Code of 1939, as
amended, gupra, note 14, fully compensated for the
deletion of the language.l8 According to petitioners,
the consequence of this change to broaden the deducti-
bility language to include ony subsection of 823(p),
particularly GZB(p)(l)(D).l rather than merely the
deduction of employer contributions as provided in 823
(p)(1)(B), was to render insignificant the deletion
of the sentence Irom D.C. Code C47-1557a(Db)(2)(B).

Lo/ T 3715, 1945 G5, 62, as cmplificu in wh2cial ruling,

April 13, 1945, & S24ND. TID. TAX RTP. par. 6204,

18/ D.C. Codc{37-15570(a)(11) (1973) resaining %he same
language as originzaily enacted in 1947 providos:

In the return of an exployex, contriduitlons

made by cuch cninpioyer $o cna caployces' Loust e
annuity pilan ond ccanontiicna undor a defericG-
payment plan to the entcnat That ceduetions Jor tho
same are allowcd Lhe Lonparer under She provisions of
section 23(p) ol the Pederal Internal Rovenue Code.

19/ Section 23(p)(1)(D) oZ %the Internnl Revenu~ Codo of
1939, cmended br the noveaue Act of 1942, Ch. 619, 0162(v),
56 Stat. 865 (1942), proviced:s
(D) In %ho $ranblo rear whon paid, L2 the pirn
ig not onc included in paragrophc (LAY, (D), o (C),
if the employeccs’' risghits Lo or derived £icn guch
employer's contridution or ocuch conponcation cre
nonforfeitavle at 4he time the contribution or
eenaonnntion ig waid.
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|

j

{

?'taxes under 8501(a) and B501(c)(3) of the Internal Revenue

| Code of 1954, as amended, (formerly 8101(6)). Since it
i therefore not required to file returns, other than infor-
mational ones, the deductibility under either D.C. Code

) B47-1557v(a)(11) or 823(p) of the Internal Revenue Code of

11939, as amended, of contributions it makes as petitioner's

is likewise meaningless. Our statute provides in B47-1557a

|l of 1939, as amended in 1942, for the purchase of a plan

provisions of section 23(p) * * *." Vie cannot construe

''petitioners' suggestion that broadening the deductibility

irelevance to this case.

- 14 - 2
!
i

We cannot accept the analysis suggested by petitioners
for one very basic reason. The American University is a ;

private educational institution and, no doubt, by virtue i

: of such status, is exempt from the payment of federal income;

|
!

is exempt from the payment of federal income taxes, and

employer for the purchase of an annuity contract has no
applicability. As an exempt organization, a discussion
regarding the deductibility of contributions it might

make for the purpose of purchasing employees' annuities
(b)(2)(B), as did 022(b)(2)(B) of the Internal Revenue Code

"with respect to which the employer's contribution is
deductible under subsection 47-1557b(a)(1l)." The
language of B847-1557b(a)(1ll) reads "to the extent that

deductions for the same are allowed the taxpayer under the
21/

either of these sections as if they read "would be deductiblﬁ
under 847-1557b(a)(1l) or 823(p) if the employer were not a
tax exempt organization." Perhaps if such language were
present, regardless of the absence of the sentence dealing

with exempt organizations, we might view the argument of

19/ (Continued from provious page) Ve do not concur in

language to include 023(p)(1)(D) has any particular

20/ See note 6, supra (emphasis supplied).
21/ See note 18, pupra (emphasis supplied).
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petitioners differently. A further consideration which ;
undercuts petitioners‘ second argument referring to the
broadening of the deductibility language in the D.C. X
statute to include all of 823(p), is the fact that, in [
order to have been deductible under 823(p), contributions
had to be expenses which would be deductible under 823(a).
Thus, contributions could be deducted under §23(p) only
to the extent that they were ordinary and necessary expenses
in connection with the carrying on of a trade or business
or were compensation for personal services actually
rendered.gg/ The contributions of an exempt organization
for the purchase of an annuity contract could never fall
into either category. We therefore reject petitioners'
analysis of the reasons for the absence of the sentence
regarding tax-exempt employers in 847-1557a(b)(2)(B) which
did appear in 822(b)(2)(B) of the Internal Revenue Code of
1939, as amended, as well as their suggestion that the
deletion was insignificant for purposes of this case.
Petitioners have vigorously argued that this Court
must, under the pari materia rule of statutory construction,
interpret the District of Columbia statute in accordance
with the federal interpretation of language in 8403(b) of :
the Internal Revenue Code of 1954, as amended in 1958.
In particular, they contend that we must fqllow a regulation:
promulgated by the Internal Revenue Service which provides
that amounts contributed by an employer, namely, an exempt
organization, for an annuity contract as a result of an
agreement with an employee to take a reduction in salary,

or to forego an increase in salary, shall be excluded

22/ Yreas. Reg, U39.23(p)-1{b) (1956) (currcent rcruiations
grg T;ggs. Reg. 81.404(a)-1 et seg. T.D. 6203, 1956-2
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23/

;
i
from the gross income of the employee as long as certain |
conditions are met. '

J

Congress in 823 of the Technical Amendments Act
2L/ g
of 1958, amended 8403 of the Internal Revenue Code of {
1954 by redesignating subsection (b) as (c) and by inserting,
a new subsection (b). The new subsection (b), which has
been amended to some extent since 1958, none of which
changes are relevant here, as well as subsection (a) of

8403, now provide in pertinent part:

Sec. 403. (a) Taxability of Beneficiary Under
a Qualified Annuity Plan.--

(1) Generrl Rule.--Except as provided in
paragraph (2), if an annuity contract is purchased
by an employer for an employee under a plan which
meets the requirements of section 404(a)(2)
(whether or not the employer deducts the amounts
paid for the contract under such section), the
employee shall include in his gross income the
amounts received under such contract for the
year received as provided in section 72 (relating
to annuities).

» * »

(b) Taxability of Bencficiary Under Annuity
Purchasg~d by Section 501ic Organization or
____q__.,___XI_________i__L_lﬁzl___ji__*_________.
Public School.~~

(1) General Rule.-~If--

(A) an annuity contract is purchased--

(1) for an employee by an employer
described in section 501(c¢)(3) which is
exempt from tax under section 501(a), or

(i1) for an employec (other than an
employee described in clauze (1)), who
performs services for an educational insti-
tution (as defined in section 151(e)(4)),
by an employer which is a State, a political
subdivision of a State, or an agency or
instrumentality of any one or more of the
foregoling,

23/ Seg Treas. Reg. 81.403(b)-1(v){3), T.0. 6783, 1965-1
C.B. 180. :

2_1'_"/ Puh- La No- 85-866. §23(b). ?2 Statc 16200
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.(B) such aunuity cont. .ct is not subject
to subsection (a), and

(C) the employee's rights under the
contract are nonforfeitable, except for
failure to pay future premiums,

then amounts contributed by such employer for

such annuity contract on or after such rights
become nonforfeitable shall be excluded from

the gross income of the employee for the taxable
year to the extent that the aggregate of such
amounts does not exceed the exclusion allowance
for such taxable year. The employee shall include
in his gross income the amounts received under
such contract for the year received as provided in
section 72 (relating to annuities).

(2) Exclusion Allowance.--

(A) In General.--For purposes of this
subsection, the exclusion allowance for any
employee for the taxable year is an amount
equal to the excess, if any, of--

(i) the amount determined by multiplying

20 percent of his includible compensation

by the number of years of service, over

(ii) the agsregote of thoe smount
contributed by tha cnployer for annulty
contracts and excludible f{rom the grocs
income of the employee for any prior taxable
year.

L » *
Petitioners argue that The American University annuity
plan comes under the language of E403(b) of the Internal
Revenue Code of 1954, as amended, and also comes under the
first sentence of D.C. Code 847-155?a(b)(2)(B).2 Thus,
they argue, the amounts of the employer's contributions,
to the extent that they were comprised of salary reductionc
each year, were excluded from their gross income in the
year of the contribution. Reference to the legislative
history underlying the new subsection (b) indicates that
Congress intended by the amendment to 8403 to provide,

in the circumstances where annuity contracts are purchased

25/ See note 11, supra. The plan, no doubt, 1s one
described under 0GU3({b) of the Internal Revenue Code
of 1954, as amended.

S
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for employees by educational, charitable, or religious

organizations described in 8§501(c)(3) and exempt under

8§501(a), and where the annuity contracts do not come

8§403(a) and the employees' rights to the contract are
nonforfeitable, the amount contributed by the employer
to be excluded from the gross income of the employee
in the taxable year of the contribution is limited to
20% of the employee's compensation for the current year.gé/
In other words, 8403(b), as amended in the 1958 Act, does
not apply if an employer has established a plan which meets
the requirements of 8§403(a), and furthermore, the exclusion
provided by the new B403(b) is only applicable when
the employee would otherwise be taxed on the employer's
contributions.2

Without making an in-depth analysis of 8403(b), as
amended by the 1958 Act, which we believe is unnecessary
here, we will simply note that petitioners argue that this
amendment to 8403 did not change the law with respect
to the taxation of employees' annuities in the federal
domain as it existed prior to the amendment, but merely
introduced the 203 ceiling for the exclusion of employer
contributions. Once again, however, we must disagree
with petitioners' contention. Under the regulations
promulgated by the Internal Revenue Servicé prior to the
1958 Act, it was provided that an employee was not required

to include in his gross income the amounts paid by his

26/ H.R. REP. NO. 775, &5th Cong., lot Secs. 15-16
1958); S. REP. NO. 1983, 85%th Cong., 2d Sess. 35~36
(1958)3 H.R. CONF. REP. NO. 2632, 85%th Cong., lsot Sess.
23-24 (1958). Certain adjustments for years preceding
the year of contribution would also be taken into
consideration under the formula devised in the Act.

2%/2§ee H.R. CONF. REP., NO. 2632, 85th Cong., lst Sess.
a .
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employer for the purchase of an annuity .f the employer
were an organiiétion described in 8501(c)(3), provided

28/

|
. !
the purchase of an annuity was merely a supplement to past i
or current compensation. To determine whether the ’
|
|

purchase of an annuity was "merely a supplement to past
or current compensation" within the meaning of the
regulation, one of the facts to be considered was the
ratio of the amount paid for the contract and the total
amount of the employee's compensation. The regulation
then provided:
Other pertinent considerations are whether

the annuity contract is purchased as a result of

an agreement for a reduction of the employee's

annual salary, or whether it is purchased at his

request in lieu of an increase in current compen-

sation to which he otherwrige might be entitled.

In such crgng, the ~nount paid for the contrnct
shall also be considerea to e current compensation.29/

The language of this same regulation also appears in
Treas. Reg.%l.403(b)-1(a)(2), promulgated after the 1958
Act, which is currently in force and which is entitled,
"Taxability of beneficiary under annuity purchased by a
section 501(c)(3) organization or public school.” 2

This part of the current regulation in which the language
of the former regulation appears is made specifically
applicable to amounts paid by an employer during the
taxable years beginning before January 1, 1958. However,
the Internal Revenue Service in another portion of the
gsame regulation, which is made specifically applicable to
amounts paid by an employer after December 31, 1957, sets

forth the following rule:

g%éfﬁreas. Reg. 61.403(a)-1(a)(3), T.D. 6203, 1956-2 C.B.

219.

29/ Ivid (emphasis supplied).

%_é Sig Treas. Reg- ﬁl.UOB(b)-l(a)(Z). T.D. 6783' 1965-1
L] L o'
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|

{(3) Agreement to take a reduction in salary i

or to forego an increase in salary. (i) There |
i

! is no requirement that the purchase of an_annuity

! contract for an employee must be merely a "supplement
to past or current compensation” in order for the
exclusion provided by this paragraph to apply to |
employer contributions for such annuity contract. ;
' Thus, the exclusion provided by this parasraph is i
! applicable to amounts contributed by an employer !
J for an annuiily contract as a resuit of an asreement

} with an employee to take a reduction in salary, or
|

to forego an increase in salary, but only to the
extent such zmounts are earned by the employee after
the agreement becomes effective. Such an agreement
must be legally binding and irrevocable with respect
to amounts earned while the agreement is in effect.

; The employee must not be permitted to make more than
i one agreement with the same employer during any
taxable year of such employee beginning afier
December 31, 1963; the exclusion provided by this
paragraph shall not apply to any amounts which are
contributed under any further agrcement made by such
employee during the same taxable year beginning after
such date. However, the employee may be permitted to
terminate the entire agreement with respect to amounts
not yet earned. 31/

Petitioners neglected to cite the first part of the
current regulation, which was adopted December 24, 1964,
dealing with the taxability of employee annuities purchased
by exempt organizations prior to January 1, 1958. They
referred the Court only to the portion of the regulation
applicable to such employer contributions after that date.
Had they examined more closely the first portion of this

regulation, they would have seen that in the 1958 Act, Congress
did more than merely create a 20% ceiling. At least they

‘'would have discovered that the effect of the amendment to
j5403(b) in that Act was more extensive than they have led

us to believe. In fact, the Senate Finance Committee, when

it was considering the final version of the section

!of the bill which was to become 8403(b), specifically
!%entioned the language of Treas. Reg. 81.403(a)-1(a)(3),
%ggp;g. in effect at that time, and stated with respect to it
&;/’Treas. RReg. Ll.403(b)-1(b)(3), @.D. 6783, 1965-1 C.B.
tp&o (emphasis supplied.)

§%§/ See note 30, gupra.
N

!
l
¥
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that "[yJlour committee intends the obje.cive 20 percent ;
rule set forth';bove as a complete substitute for these
rules in the regulations."” Since, based upon the
legislative history accompanying the 1958 Act and the most
recent regulations adopted by the Internal Revenue Service
under B8403(b), it appears that the law was quite different
after the 1958 amendments than before, petitioners'
reliance on thﬁ interpretations of B403(b) gince 1958 ’
is misplaced. The District of Columbia statute with
which we are concerned, 847-1557a(b)(2)(B), has never been
amended since its enactment in 1947. We are therefore
dealing with a statute significantly different from the
language of the federal statute in effect since at least
1958, and quite dissimilar from the statute which petitioners
ask us to construe in pari materia with it.
Where then does this leave petitioners in their attempt
to exclude from their District of Columbia income tax
returns for the years 1972 and 1973 the portion of the

amounts contributed by The American University toward the

purchase of an annuity which consisted of the salary
reductions? j
4 Petitioners must look for support for their position ;
to the language of D.C. Code B47-1557a(b)(2)(B) as it read
in 1947 and as it still reads today. Petitioners argue,
as we have previously stated, that the amounts of the
salary reduction are excluded from their gross income
currently under the first sentence of that section. They
contend that the "except clause” of that first sentence is
inapplicable to their circumstances, as is the remaining
portion of the statute beginning with the words "([1iln

all other cagseg * #* # In analyzing their argument,
33/ S. REP. NO. 1983, 85th Cong., 2u Sess. at 30.

34/ See, e.g., Rev. Rul. 64-333, 1964-2 C.B. 11l&; Special
Ruling, November 29, 1963 (1964) 7 STAND. FED. TAX RGD. par.
66083 Special Ruling, !March 29, 1965 (1965) 7 STAND. Fild. TA
REP. par. 66623 Rev, Rul. 67-69, 1967 -1 C.3. 933 Rov. uid.
70-582. 1970-2 C.B. 95' Rev. Rul. 69"650. 1969-2 C.B. 106.

35/ See note 6, pupra.

[ o]
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we note v.at Congress in the Internal . .enue Code of ;

1954, divided the former 822(b)(2)(B), supra, into para=-

graphs (a) and (b). Paragraph (a), entitled, "Taxabllity

|

|
of Beneficilary under a Qualified Annuity Plan," 1ncorporatedi
almost word-for-word what had been the first sentence of ;
522(b)(2)(B) of the 1939 Internal Revenue Code, as amended.
Paragraph (b) was entitled, "Taxability of Beneficiary |
under a Nonqualified Annulty Plan" and it incorporated
what had been the second sentence of $22(b)(2)(B), beginning
with the words "in all other cases" but without including,
however, this catch-all phrase. It would appear from this
then, that the same sentence, beginnling with the words
"in all other cases" which is present in D.C. Code
B47-155Ta(b)(2)(B), would apply in the circumstances of
"nonqualified".annuity plans. Moreocever, since the sentence
which was included in 822(b)(2)(B) of the Internal Revenue
Code of 1939, as amended, and in 8403(a) of the 1954 Code,
dealing with exempt organizations, was deleted from D.C.
Code 047-1557a(b)(2)(B), it would appear that, contrary
to what petitioners contend, the facts of this case would
be controlled by the second sentence of 847-1557a(b)(2)(B).
Such a conclusion 18 reenforced when it 1s considered that
Thé American University's plan, gIAA-CREF, was "nonqualified’
in the sense that term is used, /and that petitioners'
rights under the contract are nonforfeitabie.

Under the second sentence of D.C. Code 847-1557a(b)(2)

(B), since petitioner's rights were nonforfeitable, we find

that sums contributed by his employer, The American UniversiJ
consisting of the mandatory salary reduction, as well as
the voluntary salary reduction for the purchase of an annulty
contract in the taxable years 1972 and 1973, would be
included in the income of petitioners for those years.

These are the only amounts before the Court in this case.

it 36/ See lyb54 L.H.C. U401(a), which sets rorth the reguire-
ments of a "qualified" plan.

Y
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The interpretation of the language in 822(b)(2)(B) of the
1939 Internal ﬁ;venue Code, as amended, and in B403 of
the 1954 Internal Revenue Code as found in the regulations,
support this finding. Those regulations provide that,
where an employer contributes towards the purchse of an
annulty under the circumstances where the plan is "non-
qualified" and the employee's rights under the annuity
contract are nonforfeitable (except for the failure to

pay future premiums), the employer's contributions are

taxed to the employee in the year made. That is the type
of plan which The American University has and in which |
petitioner participates. Even if we were to assume for
purposes of this case that the "missing sentence"” in fact
was present in the first sentence of D.C. Code 847-1557a
(v)(2)(B), our views would not change. If such were the casb,
utilizing the Internal Revenue Service regulations which

have interpreted the federal statute upon which our statute |
|

is based, as persuasive authority, and considering further

the amendments which have been made in the area of employees’

annulties since 1942, we would find it necessary to go back !

to those regulations which define the law prior to January l?
1958. As we previously mentioned, those regulations provid;
that, if an annuity contract is purchased as a result of an
agreement for a reduction in salary of the employee‘'s annual
salary, the amount pald for the annuity contract shall be con-
sidered current compensation. : Petitioners would therefore

be in the same position and the amounts of the salary

J{/ See Treas. Reg, U39,22{bJ(2)-5(a) (1956), note 13, supraj
Treaso Reg. Elo“OB(O)-l(a). TcC. 6783. 1965‘1 C.Bn 1800

38/ Treas. Reg. 01.u03(a)-1(é)(3). T.C. 6203, 1956-2 C.B.

249-250; Treas. Reg. 81.403(b)=1(a)(2), T.C. 6783, 1965-1
0%855132' See also S. REP. NO. 1983, 85th Cong., 2d Sess.
a - L]
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:reduction would be 1includible in their gross income for
épurposes of District of Columbia income taxes. Their ‘
“failure to convince the Court that the broadening of the ;
%deductibility language in S47-155Ta(b)(2)(B) to include
Rall of the provisions of 823(p) of the Internal Revenue
'Code of 1939, as amended, as provided in S47-1557b(a)(11),

has any relevance to this case, further strengthens this

i
|
|
|
|
5conclusion.
|

Y The decislon which this Court finds itself compelled

3to reach 1s unfortunate, considering the status of the
}federal law since 1958. This disparity between our statute
and the federal law 1s perhaps what 1s most unfortunate and
troubling. Similar disparities between our statutes and
the Internal Revenue Code have caused this Court great
concern in the past, and have placed other petitioners,

as petitioners here, in a more disadvantageous position
39/

‘under District of Columbia law than under federal law.

e are in no position to add words to a statute which Congres:
Lo/
For some unexplained reason, decided to omit.  Our hands

_.__~___-_

139/ See, e.g., Goormian v. p.strict oif Co.vmox~, Wax No. 2396
i(Super. Ct. D.C. .ay 12, 1977); Giover 2corxic “Worrace V.
MDistrict of Columhin, Tax Nos. 2002, 20Uv3, 220U (duper Ct.
iJ.C. April 16, 497(J). In Goodmn~n, petitioner's claim might
ibot have been rejcected if tac relevant District of Columbla
3tatute had kept pace with the changes in the federal law

3ealing with the same subject.

gg/ The law excluding salary reductions for the purchase of
Smployee annuities has never, since 1958, been totally
gccepted. In fact, Congress in L2006 of the Cnployec
‘Retiremeont Income Security Act of 1974, Pub. L. lo. 93-406,
Title II, 02006, 88 Stat. 992, restricted the Sceretary of
iche Treasury from lissuing certaln regulations proposed on
Pecember 6, 1972, which would have mecant the Znclu~ion of
i-alary reductions in the ;ross income of the copioyecs
hintil after January 1, 1977. Sec, E.R. RZP. NO. 93-807,

3rd Cong., 2d Scss., rontinted in [1974 U.S. CODE CONG.
% ADM. NEWS. 4676, 480T=40Uss v, CONF. RLP. NO. 93-1280,
P3rd Cons., 2d Sess. , Toprinted in (1974 U.S. CODE CONG.
‘4 ADM. NZUS 5038, 5138, 9125. Jor ail we know, the
[flimate of Consress in 1947 might have boen cuch that it
a8 anticlipating what the Treacury in thege proposed
ecgulations was attempting to do. UWe bring this up only to
point out that the moods in Congress, as well as in the Treasu
nave changed over the past 2 1/2 decades in the area of
%alary reductions utilized for the purchase of annuities.
'the deletion of the sentence which we have discussed

{
I

3y

ry,

Whroughout this opinion may well not have been an oversight.
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are tied and although the policy considerations may weigh

heavily in petitioners' favor and we may sympathlze with
the problems that this decision causes petitioners, and
perhaps to others similarly situated, they must look to
the legislative bodies to obtain the relief which they
sought here.

Accordingly, this Court finds that petitioners are
entitled only to a refund in the amount of $74.16, plus
interest from the date of payment, which amount had been
incorrectly assessed by the District of Columbia.
Petitioners' claim for a refund of all other amounts
consisting of salary reductions in connection with the
purchase of annuity contracts by The American University

is denied.

N

Order to be submitted within 10 days by respondent.

DATED: January 4, 1978.

Coples to:

Thomas A. Roha, Esq.

John Holt Myers, Esq.
Williams, Myers & Quiggle
888 - 17th Street, N.W.
Washington, D. C. 20006

Melvin J. Washington, Esq.

Asst. Corporation Counsel
District Bullding

Department of Finance & Revenue




