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DISTRICT OF COLUMBIA
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Petitioner, ;
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MZMORANDUM ORDER

The facts in these cases are fully set forth in the Opinion
this Court filed on October 18, 1977, The petitioners had filed
these refund cases in an effort "to challenge the legality and
constitutionality of that portion of the Revenue Act of 1975
(P.C. Law No. 1-23) which amended D.C. Code 1973 Sec. 47-1574
ot seq S0 as to remove the exemption previously granted to un-
incorporated professionals. The petitioners and their class, who
fell within the above category, are all non-residents who have
paid the tax in question. In denying their claims this Court
held that the exemption was repealed only after notice as required
by D.C. Code 1973 Sec. 1-144(c) (Supp.IV 1977), that the Council

was not prohibited by the Self Government and Governmental
Reorganization Act (D.C. Code 1973 Sec. 1-147(a) (S) (Supp IV 1977))
from repealing the exemption and thereby taxing the petitioners

and their class for the privilege of doing business in the Dis-
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trict of Columbia and finally that the tax does not violate the

Privileges and Immunities or the Equal Protection Clauses of the

Constitution. U.S. Const., Art., IV, Sec. 2, c 1; Amend. XIV.
The only equal protection argument discussed by the Court was

whether the franchise tax discriminated between residents and

non-residents since the former are entitled to take deductions
for the franchise tax paid under Section 47-1574, et. seq. in

computing their District income tax. See D.C. Code 1973,

Sec. 47-1557a(b) (10).

1

Subsequent to issuing its Opinion, the Court, sua sponte,
set these cases down for a further hearing on October 20 and
requested further comments and memoranda directed to the con-
stitutionality of Section 47-1574b which was also amended by
the Revenue Act of 1975. Prior to that amendment Section 47-1574b
had merely provided that the rate of the franchise tax would be
eight percent upon the taxable income of every unincorporated
business. Section 47-1574b has now been amended to provide:

For the privilege of carrying on or
engaging in any trade or business within the
District and of receiving incomz from scurces
within the District, there is horeby lovied
(a) for one taxable year bezinning oa or alter
Januzry 1, 1975, a tax at the rate of 12 por
centun upon tho taxable income of every unine-
corporated busincss, whether domestic or foreipm,
(oxcopt those cxpressly excnpt under scction 47-
1554) and (b) {or tho taxnble yecars be-inninn
on or after January 1, 1976, a tax at tho rate
of 9 per centum upon the taxablo inccnn of overy
unincorporated business, whothor dezestic or
foroign, (exccpt those exprossly excmpt under
section 47-1554), and (¢) for the toxable year
beginning on oz alter Jonuary 1, 1976 but prior
to January 1, 1977 and for the taxable yecar
beginning on or after January 1, 1977 but prior
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to January 1, 1978, a surtax at the rate of

10 per centum of the tax determined under clause
(b) hereof. The minimum tax payable under this
section shall be §25.00.

The effect of the amendment is to increase the rate of the tax
and to establish the date upon which professionals would begin
to pay the tax for the first time.

The Council in removing the exemption provided that the tax
would be levied at a rate of twelve per cent for 'one taxable
year beginning on or after January 1, 1975'" and thereafter at a
rate of nine percent a year with a surtax for the taxable year
arising "on or after January 1, 1976". The result is that those
taxpayers on a calendar tax year began paying for the privilege
of doing business on January 1, 1975 while those on a fiscal tax
year began paying for that privilege at some later date. The
District has advised the Court that some fiscal year taxpayers in
this category began their fiscal years as late as Decomber 1,
1975. Moreover, the District has required taxpayers in the
same class to pay different rates of tax at the same time. Thus,
Doctor A who is on a calendar tax year became liable for the tax
on January 1, 1975 while Doctor B who is on a fiscal tax year,
became liable on December 1, 1975. The tax is a privilege or
franchise tax and therefore Doctor A was required to pay for the
privilege of maintaining an office here eleven months before
Doctor B. If both had decided to give up their respective practices
on April 1, 1976, Doctor A would have paid for fifteen months
while Doctor B would have paid for only four months. The peti-
tioners, both of whom are on a calendar tax year, argue that
this is unequal treatment. This Court agrees.

The District argues that the tax is not unfair because

all taxpayers pay twelve percent for the first'year and nine



percent thereafter. This argument overlooks the fact that

the members of the class begin paying the tax at a variety of
times. The District has cited several cases in support of
their argument which this Court finds are either distinguishable
or lend support to the petitioners contention. For example,

the District cites Kelly v. District of Columbia, 102 Wash. L.

Rep, 2093, Tax No. 2225 (D.C. Super Ct. 1974) (Kelly I) in
which this Court, after having determined that the District

was reassessing different taxpayers in the same class every
one, two, three or four years ordered the District to begin

a two year cyclical reassessment program until such time as
the District had the manpower and resources to reassess all
properties annually as required by the statute. There the re-
sult was that every real property was reassessed once every
two years rather than the haphazard method previously used by
the District. The District overlooks a second opinion filed
in that case in which this Court held that the District could
not go to a single year reassessment program until it had

completed the cycle required by Kelly I. (Kelly v. District

of Columbia, 105 Wash. L. Rep, 577, Tax No. 2225 (D.C. Super
Court 1977) (Kolly II). Prior to that decision it had already
been held in this jurisdiction that "a cyclical assessment
program may be permissible provided any inequities resulting
therefrom are of an accidental and temporary character".

District of Columbia v. Green, 310 A 2d 848, 855 (D.C. App 1973).

Here the District has adopted a stairstep approach in

beginning a tax and in the rates of tax. There is no showing of
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necessity or a logical reason for such an approach. The argu-
nent on behalf of the District suggests that the taxable date
was arbitrary and perhaps selected using the federal tax code as
a guideline. In fact, the District had argued that it merely
followed the language used in Section 1 of the Internal Revenue
Code of 1954 (26 U.S.C. Sec. 1) which provides in part:
(a) Rates of tax on individuals. --
(1) Taxable years beginning in 1964. -- In
the case of a taxable year beginning on or after
January 1, 1964, and before January 1, 1965, there
is hereby imposed on the taxable income of every
individual . . .
The fact that the District may have followed a federal statute
does not save the local statute from a valid constitutional
challenge. Moreover, the District again overlooks Section 21
of the same federal tax code which provides that if there is a
change of rate in the tax on or after a given date, the tax-
payer would pay the old rate prior to the effective date of the
change and the new rate thereafter regardless of the beginning
date of his taxable year.

Had the District used the same language in Section 47-
1574b, no constitutional issue would have been raised. The
effective date of the tax could easily have been set at
January 1 or any other date in the year. While it's true that
some taxpayers would have become liable for the tax in the
middle of their respective taxable years, all taxpayers would
have become liable at the same time and at the same rate.
Instead, the District elected a system under which different
taxpayers in the same class would be taxed at different times
and at different rates. This Court can see no difference be-
tween the statute, as it's presently written, and a system

where this same respondent chose to apply different debasement
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factors to the same class of property at the same time. Both
schemes are unfair and discriminate among members of the same

class. District of Columbia v. Green, supra at 855. As a re-

sult, Section 47-1574b as amended denies the petitioners and
their class the equal protection of the law. Bolling v.

Sharke, 347 U.S. 497 (1954).

II

This Court has determined that in its present form the
statute discriminates against members of the same class. Of
course every statute is presumed to be valid but that presump-
tion has been overcome in this case by fhe petitioners. It
now becomes the function of the Court to determine whether an
alternative construction would save the constitutionality of
Section 47-1574b. Sutherland, Statutory Construction,

45.11 (3rd ed. 1973). Seco also United States v. Thorne,

325 A 2d, 764, 766 D.C. App 1974; District of Columbia v.

Walters, 319 A 2nd 332, 336 (D.C. App 1974).

The statute can be cured of any constitutional problems
if it is read so that the tax liability for all members of the
class arise at the same time and all taxpayers within that
class are taxed in the same rate.

The earliest date upon which the tax under the present
statute would apply to all taxpayers in the class is December 1,
1975, the date of the beginning of the last fiscal year in
1975. The Court concludes therefore that the Council would
have intended the statute to read so as to begin the liability

for the franchise tax on December 1, 1975 in order to save its
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constitutionality. Any earlier date would raise serious

questions since some taxpayers would still be subject to a tax
before others. The Court cannot now require a fiscal year tax-
payer whose tax year would have begun, for example, on December 1,
1975 under the statute, to now begin payment for an earlier date.
Thus, the earliest date suggested by the District when all tax-
payers became liable was December 1, 1975.

The second issue is the tax rate and when the change in
that rate becomes effective. Again, under the statute as it
now reads, taxpayers in the same class pay different rates of
tax at the same time. The Court construes the statute to read,
with respect to any change of rate, the same as Sections 1 and 21
of the Internal Revenue Code of 1954 when read together. In other
words, the tax rate is computed by applying the old rate before
the effective date of the change and the new rate after the effective
date of chenge. The effective date of the change is the first day of
January 1976 and the first day of January 1976 and the last day
of December 1977 for the surtax.

To illustrate the above changes, under the present statute,
Doctor A, a calendar taxpayer became liable for the tax January 1,
1975 while Doctor B did not become 1iable until December 1, 197S.
As the statute is now construed by the Court, they both became
liable on December 1, 1975. They should have paid at the rate of
twelve percent for December 1975 and nine percent on and after
January 1, 1976. The surtax became offective for both on Jan-

uary 1, 1976 and will cease after December 31, 1977.

) 999
This memorandum Order modifies this Court's opinion filed



on October 18, 1977, to the extent that the petitioners are now
entitled to a refund for all their franchise taxes paid prior

to December 1, 1975. Any members of the class who were fiscal

year taxpayers and had perfected their claim for refund as pro-
vided by law, would now be entitled to a refund or credit consistent
with the above and for the difference between twelve percent paid
after January 1, 1976 and the nine percent that this Court has

construed to be due after that date.

ORDER
It is hereby
ORDERED that consistent with the Court's opinion of
October 18, 1977, and consistent with this Memorandum Order, the
petitioners shallbbe granted a refund.

Separate Judgment Orders shall be entered in each case.

Dated: October %7 , 1977



Copies served:

John M, Bixler, Esquire
1700 Pennsylvania Avenue, Northwest
Washington, D. C. 20006

Philip L. Kellogg, Esquire
Jemes L. Lyons, Esquire
KELLOGG, WILLIAMS & LYONS
1776 F Street, Northwest
Washington, D. C. 20006

Richard L. Aguglia, Esquire
Assistant Corporation Counsel, D. C.

Mr. Kenneth Back
Pinance Officer, D. C.



L

/77" \LUPIRIOR COURT OF TiZ DISTRICT CT 3777 7EA

TAX DIVISION ¢ “Scitiory,
lau or co
TAX ::m.'tsmL i)
RICHARD A. BISHO?, : P IS 12 g

Petitioner,

v. §Docket'_No ZBLYED

DISTRICT OF COLUNMBIA,
Respondent.
and
AXEL-FELIX KLEIBOLIZR,
Petitioner,
v. :Docket No. 2379
DISTRICT OF COLUMBIA, ;

Respondent.

It 1is horody:
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FINDINGS O TAV“. CONCLUSIONS OF LAW
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On October 20,1900, the parties prescnted to this
Court a proposed conccnt judsment which set forth the

following threc (3) unrcsoived issues in this case:

1. Wacther a tempryer wac has_falind to Llle a
claim for relund under 2.C. Codn §47-1535) witain
three  yoors foc the tic: the ton vas pail ic cazitled
to rccciv~ a =nlund ol the ton pald or, altemankivoly,
wnesncr thn £1iing nerein vy T2 ;ctitio“ﬂ" Axﬂu-K“o“bocmer

£ his inghv’u"“u clain Jox &\“u“a, uis einin Zor rolund
filcd for thecicon, cavi alis cx s cetion »2ticica con-
stituted the t.““a? fiiins of a claim or tae timely filing

of a petition by tiac mcwbers of thne claas,
2. Waethoer a .axvaj-r ic entitlecd to recaliva
a refund of tomr pald Zor a4 yoor oF ycarc Zoz tvhich the

statute of limitationc nas not run iZ he Znilis to file
a claim for relfund under D.C, Code §47-15G0].

3. VWhen interest as provided by law begins to
run.

The judgment order, with some slight modificstions
not here relevant, was signed on October 22,1930, and
argument on these threce issucs was set for Deccmber of
1980. Briefs were filecd, purcuant to the terms of the
October 22,1980 judgment order, with short extensions to




both parties. After consideration of the arguments
and briefs of the parties, the Court makes the following

findings of fact and conclusions of law:

TINDINGS OF FACT

i

TEE CLADM FOR

L5 UND ISSU“

On March 25,1976, petitioner Kleiboemer, the
class representative in this suit}l/ paid the tax here
in dispute and simultaneously filed an individual claim
for refund at the administrative level as required by
statute as a prerequisite to suit. That claim for
refund was denied on March 26,1976 by the Department
of Finance and Revenuc. On April 5,1976, petitioner

Kleiboemer {ilcd a ciass action petition for refund

of tax in the Tax Division of this Court.

On Octobezr 18,1977, the Tax Division of this

Court denied tho rcquest of petitioners Dishop and
Kleiboemer for rcfumd in this case and dismissed their
petitions with precjudice. In a separate Orde:
enteéred on that saxe day, the Tax Division certified
this case as a clacs action maintainable under Superior
Court Civil Rules 23(D) (1) (A) and 23(b) (1) (3), except
for petitioner Dicnop. On October 27,1977, the Tax

Division, zun cpoat~, modified 1its Octodber 13,1977

opinion and ruled tiat petitioners were entitled to
a refund of all franchice taxes paid by them prior
to December 1,1975. Tac Court went on to state:

Loy ormderc ol tho class wio were
{iscal yeoor ¢rporers cnd Dod

?n../‘,\m».,..( A.?A v '""‘(";’h‘ «"Q—. n’"?}ﬁ:«,ﬂ
e Nl .“i;s;ﬁy WOULG uCT uC
Citaceta €0 O —C..mé or credit

consistent with the above (opiniomj. . . .

A ¥oCaL LR LLss) o el ad at his owa request
irom maca.ma vaen it was cortificd.
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ORDITID that the class con-iste
of tnogc noa-resident ;ar ayerc 0 !
aave paid ta? unincorpor at2d bu-n-ss
Ireomcans2 toUl Hursuant o D.C. Codn
1973, Scc. £7-15765 (Svoa. VI, 1977),
oxceﬁ; Zoxr Iichord A. u&LhOD {(Cee
Texn Docket No. 2362), and it is
further

COOERTED thet the pﬂt;thﬂ-r,
Aniei-Toiizx A“v;uocnﬁr, is hcrc;"
granted a relfuad Zor the f{ranchise
tan o prld Jor tue period Jonuary
1,1975 hntau~n Sovezoer 30,1975,
together wita intercst as provided
by law, cnd it is further

SO0Z5ED taat the members off the
cicgs slail e eatiziad fo relfund of
tcxc,, conslotont v;ba the Opizica
and Crdzr on magilica by the Lﬁﬁo"&ﬁovd

Codow, —mor ol e e @emn 0~ i
L <SRRI VIR Vol e 2l N”ﬁ.
Gmy, Dl hitiiea ‘u’ o Vo wnTn, Lo AL2A
R L o Lot
6,0 saud/D +4; (umpnasis suppiied;

e e O

Uy W, 1...»:‘-‘.04.,1, I.d.Lg

Both deciolons worc cipcalced.

On November 20,1070, walle these two Gecisions
ware bein; consldowcd on gppoal (App. Docliet ios. 12871,
12872, 12920 and 12921),potitionors fiicd wita the
Tax Division a motion {or ca ordor "compeiiing inclusion
of notlce to wziders of tha ciass" of the axpiring
redemption period cet Jorth im D.C. Code [47-158G)
in the District's Decccber, 1970 mailing to ciass
members. Petitionersc wont on to ctato in that motion

that:

Ty ozdor doted C2eol 2CF 27, a(77 Jhl,
' Couht dizcetod thn relung ol all tons
paid by ooxbons ol Tac €inss L . . LoT
R
Mm -m::loa o .‘.m:., i Chrovma ovhon

mmnk-‘,’,-"' rs -‘,-.-, P\’\M"M P NN
-t {. J . s e ¢ e PRI >
Py ¢ e —— .».——_ ...__-._.. e — Y —
o -‘m R T I G . ~
- LR ) M - ot tre 4o A

-‘______..- e e s
- T ¥
» 3
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In .rder to protect fully the ri_.ts
oi tac wombers of the class, councel
arc of tanc view that notice must be
sg=ven to the clacs in a timely fashion
to permit the filing of the nececssary
claims for refund. (Emphasis supplied;
Motion at 1,2.)

Subsequently, on December 12,1978, and prior
to the mailing of the requested notice to the class
members, petitioncr Kileiboemer filed one claim for
refund at the adainistrative level on behalf of
"all non-residentc who are subject to the District of
Columbia Unincorporated Dusiness Tax by virtue of owning
and engaging in the conduct of unincorporated personal
service businesses in the District of Columbia and who
have paid for the tax, except for Richard A. Bishop."
(Emphasis supplicd.) Thus, some two and one-half years
after bringing cuit, pctitioner Kleibocmer, as the class
representative, I{iicd a class claim for refund at the
administrative levei. As stated above, prior to bringing
this sult oniy on acivwidi~i claim was filicd by petitioner
Kleiboemer on his owm venalf at the adminictrative
level. The claos ciaim for refund was rcjccted at the
administrative icvcl and respondent opposced the filing
of that claim om bcaeill of the entire class at the trial
level as contrary to the statutory requircacnt (§47-15863)
of individual claims. On the same date, respondent
questioned the triai court's jurisdiction to hear and
determine petitioner's motion, given the fact that its
October 18 cnd 27,1977 rulings effectively dlsposed
of all the issuos at the trial level waich were then
currently on appeai.

On December 13,1970, the District of Columbia
Court of Appeals granted pctitiomeors-appellants un-
opposed motlon to wcaand the record (but not the maerits
of the case-in-caicl), co that the trial court could

consider their motion to ccxpel inclusion of a notice
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of the expiring iimitations period to mcmbers of the
class in the District's December, 1978 maiiing.

On January 3,1979, the Tax Division entered
an Order pursuant to its oral ruling and declared null
and vold the class claim for refund as contrary to
§47-1586). The trial court did, however, {ind
appropriate individual notice to the mcmbers of the
class of the statutory requirement to file a claim for

refund not only recjarding tax year 1975, but tan vears

1976 ¢hrov~a LS7. ~5 wall.

On January 19,1979, petitioner Kleivoemer f£iled
a notice of appeci f{rom the Tax Division's rejection
of his class cicim for refund (App. Docket No. 79-123).
Subsequently, petitioner asked the Court of Appeals
to defer the {iiin; ol any Lfurther cppeiiacte pleadings
on this foguc untii altor {inal deteraination of the
case-in-chicf(dL.0., chc vaiidity of the tax itself)
had been made. 4Appoiicc-respoadent opposed that motion
and moved to Cicmicc Cho gppea:r as prcemature, since the
trial court, om rczcadé of the rocord, nad yet to make
a final determination ol a recmaining notice issue not
germane to these proccedings. Action by the Court
of Appeals on the Uictrict's wotion to dismiss was
stayed pending a {ingl Getermination dy the trial court
of all rcamaining iccuces.

On March 15, 1979, the triai court decided all
remaining {ssucs on zcacnd of the record and petitioners
filed a second cppcal (App. Dockat Ho. 79-547), which was
consolidated with tha Jizet (App. Docket ilo. 79-123) for
all purposcs by the Court o Appcais oa Juna 26,1972,

The Court of Appeais further stayed any action on those
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motions perding a finai determination on the merits of the validity
of the tax.

On February 12, 1980, the District of Columbia Court of Appeals,
sitting en banc, reversed the judgment of the Tax Division and held
that the tax in 1issue violated the proscription of a commuter tax as
set forth in Section 602(a) (5) of the Self-Goverrment and Govern-
mental Reorganization Act (D.C. Code 1973, §1-147 a(5)(Supp. V, 1978).
Its mandate was returned to the Tax Division on May 29, 1980 and,
pursuant to that mandate, judgment for petitioners was entered by
this Court on October 22, 1980. The terms of that Judgment provided
that, inter alia, the District notify affected taxpayers of the
requirements for obtaining refunds, i.e., the filing of individual
claims. With that notice, the District was required to supply amd
did supply a form entitled "Summary of Information Regarding Unin-
corporated Business Tax Refund", which would be treated by the
District as a claim for refund form, if timely filed.

T"—., ., —— e - —
Pl

be 2 dvk i, u..p:-'J—.‘ do o bt

This Court adopts the {indings of fact contained zbove ard deter-
mines that the question of when interest must be paid by the District
of Columbia on overpayments claimed by taxpayers is governed by the
relevant District of Columbia Code citation, 1973 ed., §47-2413 (c),
which provides for the award of interest on overpayments of tax reads

as follows:

-(e) Any other provicion of lzw to the controry
notiwithstonding, 17 it 15 dztermined by the Coamdcsioner
or by the Suprcrior Cowre that thorme hi2c beon o ovorpoy-
mznt of any toax, wituhor as o deficlicney or otntinice,
intercst chall b2 ciicrsd and 22id en the overpoyzad ab
the rate of U z-r coivius por comm foom the dote Che over-
paymoit vo5 PG until L2 (0L of refund, buv with roopoet
to that port of oy oot
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pPetition to tac budCrior Lourc <8 the
case may be. (Emphasis supplied.)

COICLUSTONS OF LAW
I
THZ CLAZZ FOR REFUND

B e

LoDV

The Tax Division (Penn,J.) held invalid the District's
imposition of the unincorporated business tax for the
first eleven (11) months of 1975. The trial court made
it perfectly cicar, however, that individual claims for
refund within the meaning of §47-15863 were nccessary.

It, thereforc, rejected petitioner Kleiboemer's class

claim for relund {ozx tho 1975 taxable yecr. Aware of the
expiring statute of limitations for other years in which
taxes wore pald pcading regolution of the validity of the

tax by tha Court ol Appeals, thn trlal coust ciso rojected

potitlionnr's ein-~~ el~'— T2 rofunds for =075 tarousha

1970. 1In this rczard the trial court stated that the
class members caould Do individually notified (and were)
of "the statutory requivcmont to file a claim for refund

. . .and ., . . that such notice should inciudo notice not

"""" 7S throuTa

..... v s
vt

only regarding tax year 1975, bug o Y,

1978 nas w211." (Order at 1,2; Cmphasis suppilied.)

The Court's subsequent Order of January 3,1900,
when comdined with thoce of October 18 and 27,1977,
leaves no doudt that the ciass here mcproscnted has

been judicially defincd as:

(1) non-resident profecsionals doin; busincss

in tha District and sudjected to tax since

1975,




(2) who have paid the tax, and

(3) wao have filed individual claims for
refund uvnder §47-15861,

(4) except for Richard A. Bishop.

This Court concludes, therefore, that Judge Penn has
ruled that a timely administrative claim is a prerequisite
to a refund of the tax paid, and as such, is the law of
the case.

Even assuming Judge Penn had not already ruled that
the filing of timely individual claims for refund was a
predicate to recovery, this Court, for the reasons that
follow, would have so held:

The relevant Distrlct of Columbia statute, §47-15863,
1973 ed. (Supp. Vii, 19G0), reads in part as follows:

(a) Refund to tampayer. =--

. o . . TnerTe tnore nas beon on
overnsomont 98 cmy to dmpocad

e -‘ -
by tals culcuapeer, D coouat

A ERNGAR L T
[ YRRl L "~ c....,.m,\,....-‘,-,.:ﬁ m»», RYa)

T ——— - - 3 g v —

YRR ConaAse Gy iLchility
iavz "-f""Cs. ol cay inec:r o

e -
SOoAL.B0 ToIr oT dmotairiment

o i L.uu ’ms..
thnTeol Ghetucr sueh tox was
cocoocec As o énllleloney or

e
- _— A ST at
(s Jott Tabnsep ot ,1 » C.... thn S D

P)n\-o‘mp—-\ o-' N e T ,.\. ~ \I\ Qvnw-Em'——ww- T.h’

)
4 oo -

caa tuﬂ aL“U“Uo saaxx pe reiunued
to sucih person.

Tl el or L S ohnil not
czened Tho poTiicn of fan ton paidd
during tac thrcao yeazs iuﬂac;atcay
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preceding the fiiling of the claim,

or if no claim was riled, tacm

curin; the threa yearc im:ed;abe‘y
preccuinh th2 aliownnes of such credit

or relunc. = IZVOmY_Cinin L0z cxrncit
Oor =altad I777 2 50 WA T taceaT. Vol a
CAZA TVATe Ceni” el mONgLuee ~wounds

U')On TTALCA t.’\. CLlYl A3 LOuUT CQQ,
ANG TOns DA it W.ta tae Mayor.
(mmpnasis suppliied.)

The words emphasized in the above Section by respondent
have remained virtually unchanged™ since Everett Dirksen
referred Bill H.R. 22822 to the Committee on the
District of Columbia on February 27,1947. The purpose
of the statute 1s ciear - to limit refunds on overpayments
to named persons in amounts specified in writing within
a certain time frame for budgetary purposes. Thus,
unless a taxpayer claims in writing that a specified
amount of tax has been overpaid, more than three years
from payment, no refund will be allowed. in this way,
the District of Columbdia, througa the Congress of the
United States, may forecast and plan for its {iscal
obligations and cozmpiy witn Charter requirczcnts that
the District's budzet must dbe dalanced and the District
cannot expend funds inm cceass of its revenues.
Self-Government Act J442(a) (1), 448, and G03(c).

This conclusion is Dolstered by the language of the

statute itself:

e « o cad T St oOoT ot thereol
vaich the LSyoz ooy doterming to
hnvc been ca ovemaymont aaa;; be

rc‘uﬂcﬂu clten the oeriod prosceridbed
thernfowo ' =N “ft "““"F“" i
eI A Ta P “"'7 T"E&":n'u

v

ouaG Ocuite et 07 PRI

4/ 1ac woxd Twinyor aas oveen ansered in place of
The word "Assessor".

3/ H.R. 3737 (C0ch Ccns., lot Seos., 1947) waa the
111 actually rcported out.
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Moreover, uadge Penn provided for individual .._cice
to these taxpayers (in the District's December 1978 mailing,
as stated above) of the requirement to file separate claims
for refund for the taxable years 1975-1978. At the time of
that malling, the applicable statute of limitations had not

run on any year involved in these proceedings.

Further, the notice attached to this Court's Judg-
ment order of October 22, 1980, was required by that
very order to be mailed to all affected taxpayers. The
notice informed taxpayers of their right to complete an
enclosed form to be treated by the District as a timely
refund claim for all open years. At the time of the
mailing, 1977, 1978, 1979 and 1980 were all years for
which the applicable statute of limitations had not run.

The Court 1s also cognizant of the fact that further
notice of the requirement to file individual claims for
refund for 1975 (and a suggestion to file for all years)
appeared in the District L-iwver, Feb. 1978, Vol. 2, No. 3

at 57-58 and in several newspaper articles. See, for
example, page B-2 of the April 5, 1979 edition of the

Washington Post.

It is, therefore, difficult to perceive how the
taxpayers have been injured by the requirements of
individual claims for refund.

The requirement of an individual claim for refund is

supported by the case of Dictrict of Colurdia v. [izyes,
362 A.24 729 (D.C. App. 1976). In that case, Arthur and

Lucille [{oyes,on behalf of th-w-2lvas 2nd othss simllarly
situatedu, brought sult against the District for partial
refunds paid in fiscal year 1973 on all sinzle-fomily
residential properties in the District of Colurbia which

4/ 'Ine action was brougnt as an uncertified class action.
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were assessed at 607% of estimated market wvalue.

The trial

court awarded the refunds souzht. In reversing, the

appellate court noted that the refund of taxes illegally

or erroneously assessed and voluntarily paid was not per-

mitted at common law and was a matter within the purview

of the legislative branch. The Court further found that

under the statutory procedure applicable to the case, the

recovery of refunds through appeal to the Superior Court

first required (as here), a complaint to the proper

administrative body. Since the taxpaycrs failed to

follow their administrative remedies for fiscal year

1973, refunds were disallowed. The Court of Appeals

in Reyes,aware of the precedential effecct
- [+

of its decision

for future class action tax relund casecs, also dis-

allowed refunds under a separatae theory. The Court

went on to stato:
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taxpayers, or the reduction of services,
in an already financially beleazuered
city. Only in extraordinary circume
stances, not here present, should the
equity relief sought be afforded.
(Footnote omitted; Bmphasis supplied;
362 A.2d at 737.)

The results of the Keyes case rest on many of the same
6/
grounds advanced by the District here.”

The following cases are examples of numerous cases
which support the position that a strict construction of
1/
exclusive statutory remedies for tax refunds is required:”

Jones v. Liberty Glcss Co., 332 U.S. 524 (1947); Rosermmn

v. U.S., 323 U.S. 658 (1945) (claims for tax refunds must
conform strictly to the requirements of Congress);
Annisten Mz, Co. v. Davis, 301 U.S. 337, 342 (1937)(if

the administrative rem=dy is fair and adequate, other
questions need not be considered, and the substitution of
an exclusive remedy directly against the Goverrment is not an

invasion of constructional right); I’2rboefer Pxkg. Co., Inc.

v. Indiana Departxzac of State Revenuz, 301 N.E. 24 209

(1973) (where the legislature has by statute created a
right, afforded a remedy and prescribed a procedure to be
followed in commection with the remedy, that procedure
must be strictly followed).

The following cases lend support for the position that
a class claim for refund at the administrative level (under
§47-15863)) is not maintainable.

In Rose v. American Airlines, Inc., 331 F.Supp. 72
(N.D. I1l1., 1971), plaintiffs brought a class action suit
challenging the constitutionality of the Airport and Airway

O/ Ine icyes rationaic has been followed by the trial

court in Caivin Hurphroy & River Park v. D.C., Tax Division
Docket No. 2221.

7/ It 45 conced2d that thece parvicular cases, unlike
Keyes Go not involve class action suits.
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Revenue Act of 1970. The Act imposed an 8 percent tax on

domestic flights and a $3.00 per ticket tax on internationai

flights originating in the United States. Plaintiffs

sought, inter allia, that the new airline rates be declared

null and void and that the funds collected thereunder be

refunded to the public.

The United States Government moved to dismiss the
claim for refund brought on behalf of the class since
only the.name;i plaintiffs had filed individual claims
for tax refund at the administrative level under 26 U.S.C.
§7422(a). Section 7422(a) is similar to D.C. Code
§47-15863 and reads as follows:

SEC. 7422, CIVIL ACTIONS FOR REFUND.
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In agreeing with tac Covermment's contention in this

regard, the Court stated:
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In Agron v. _linois Bell Telephone Co., ' ' F.Supp.

of
487 (N.D. I1ll. 1970), reversed on other grounds,

449 F.2d 906 (7th Cir.1971)cert, domied, 405 U.S. 954(1972),

plaintiff Agron brought a class action claim for refund

of federal excise taxes on telephone service. Upon consideJa-

tion of the parties cross motions to dismiss and for
summary judgment, the District Court held that plaintiff-

subscribers could not maintain the action as a class action

on behalf of other subscribers. 1In support of its decision

and in terms strikingly similar to the facts of this case,

the Court stated:
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ATXINS VvV, uaiteca ocates, 66-2 U,S.T.C.
5?3. at 30, 702 (u.v. Okla, 1966),
a”“'d on otner grounds, 375 F.2d
239 (10th Cir. 19 67) Consequently,
the oaly party of whom we are aware
that has cstcnding to bring this
action under 28 U S.C. §L346(8)(1)
is the naced plaintifl, Asron,who,
at best, may be said to constitute
a2 class of one. iicConnell v. United
Stnten, 293 F.Supp. LU, 006 (u.D. Tenn.
v 9}; Lincnt v, UﬁLgPG Strtes, 37 7
549,551=592. (S DL YL LYo0), cpporL
dicmiccoed, 3:9 T.2d4 956 (24 Cir. 1°Ce6).
(Emphasls cnd asterisk supplied; 325
F. Supp 488.)

In McConnell v. U.3., 295 F.Supp. 605 (E.D. Tenn. 1969),

the individual claim requirement - financial stability -
espoused by respondent here, is set forth as follows:
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See Heisler v. U. .., 463 F,2d4 375 (9th Cir. 18 ); see also,

Hendorson v, Carter, 195 S.E.2d 4 (Ga. 1972) and ooks V.

Comptroller of Trecasury , 289 A.2d 332 (Md. 1972), for

similar state cases supporting respondent's position
on this point. Cf., U.S. v. Felt and Tarrant Manufacturing
Co., 283 U.S. 269 (1931) and U.S. v. Rochelle, 363 F.2d 225

(5th Cir. 1966).
The Court notes that petitioners have not cited a

single case involving the refund of income or franchise taxes
whereby the administrative process was successfully by -
passed.

The legislative history of §47-1586j) and its federal
counterpart, 26 USC §7422(a), further support the District's
position on this point. House Report No. 543 (80th Cong.
1st Session, 1947 at 4) on Title XII (in which §47-1586)
is contained) of the 1947 Income and Franchise Tax Act for

the District of Columbis readsas follows:

oo

TLtie I cocatcins tae 2rovicion
Wl_l Taonoet to asoesontnt ana
cox;ccugcm of ¢oming, timn Jor
payzoat of o 2 and eontain
otacy o ik iy provisions.
(Bmphasic ¢ cu akCled

~ —

‘The Senate Report (0. 25, CO0th Cong. ist Scca., 1947 at 4)

ji8 identical. Iorcover, the 1lcgislative nictory of D.C.
Code 1973, 547-2413(ci, Giscusced, Tont, mzikes relcrence
to the award of intercst only from the date “on wailch

the District is cppriscd of the Lact that an overpayaont
is claimed to have becn." Compiilance with Jcction 1586
is the only applicabie mecnanicam by waica cuch notice can

be given,
The cases interproting ocetiom 1506 's {odawal

.

counterpart, 26 U.S5.C. J7422(a; cnd 1itoc icjisciative

history are uncnimous ia zuiing that ccxpiicnco with

the statute -~ individual ciaizs Jor relund cvea 4o

class actions -- arc cxclusive and en indispcnsadie

t
[

prerequisite to bringing suit. In addition to tae
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cases cited above, many other courts have ruled that

Section 7422(a) must be ctrictly construsd ia fzvor of the

Government. See, for example, Yoser v. Wood, 235 F.Supp.

547 (D.Ariz. 1964); Frcnch v. Smyth, 110 F.Supp. 795 (N.D. ¢

1952). One of the purposes of strict construction is to
give the Govermment notice of pending claims and thus pro-
tect it from stale demands for refunds. See, for example,

Ryan v. Harrison, 146 F.Supp. 671 (Ill. 1956). The

exclusivity of the procedure has been upheld since its

inception. See,for example, Jcnt v. No CAL. Dnx. 05fice

of Am. Fricnds Scrvice Cec-aittee, 497 F.2d4 1325 (9th Cir.

1974); dulPont Glore foxrcn,inc. v. Amarican Tel. and Tel.
Co., 428 F.2d 1297 (S.D.N.Y. 1977), aff'd 578 F.2d4 1366,
1367, (2nd Cir. 1973) cort.¢-aicd, 99 S.Ct. 465 (1978).

In the Tvlont Gloz~ Tozr~n cace, cupra, tho U.S.

District Court once again rajccted a class action claim
for refund where all of the individual claimants had not
followed the statutory procedure for filing refund claims,

The Court went on to state:

ey momhern ol tha ehons pindatliiln
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evoldins tun strict p*occcural Tequire-
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In conclusion, where the legislature has provided a
right (the refund .. taxes illegally or erroneou s assessed
and vcluntarily paid%/where none previously existed, the
procedure afforded to obtain that right must be strictly
followed. The administrative remedy affored by §47-1586]
is fair and adequate and promotes fiscal stability.
Moreover, petitioners have failed to demonstrate injury,
since class members have received multiple and individual

notice of the requirement to file administrative claims for

the relevant tax years.

© CONCLUSIONS OF LAW
11
. THE TNTERZST ISSUE

The clear and unambiguous language of §47-2413(c)
awards interest on overpayments such as petitioner
Kleiboemer's oniy from the date of filing a claim for
refund. Since petitioner Kleiboemer paid the disputed
tax for 1975 and filed a claim for refund on the very
same day, tho iscuc is moot with respecct to imtercot on
his own particular refund for 1975. The Couxt's decision
on this issuc will, however,have a substantial cifcet on
the amount of intcrest cwarded clase members wio flled
separate claims for relund mcar tac statutory deadline
(i.e., within threc years after payment of the tax).

In support of their position on this issuc, petitioners
do not cite a single case (Srief at 13-17). Petitioners’
argument is that "the traditional way intercst is computed"
18 "from the datc the overpaymont wos paiduntil the date
of refund" (Brief at i4). Taic traditional rule, potitioners
submit, is the federal rule acad the rule in cll 30 states

that have a statute on the subject. Petitioncrs concede

o] ~8en wanuract 0F Colaziin v, Ik, C3 T.0.420,.D,C.
417, 1388 ¥. 26 YU (Lyod) caa Line 7 v, Danerler of
Colu~bia, D.C. Mun.App., 32 A.Zd uad (19437,
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There is no American jurisdiction
cerpt the District of Colu—Tin
tat wetaaolus interest on over-
poyments of tan until a claim
fgr}refund is filed. (Brief at

It is important to note that the Congress of the

United States, acting as a local legislature for the District
of Columbia, enacted the interest statute which is codified
at §47-2413(c). The same legislative body enacted §6611(b)
of the Internal Revenue Code, which provides for interest

"in the case of a refund, from the date of the overpayment

« « .", enacted §47-2413(c) which provides for intcrest

on overpayments "oaly from the date of filing a claim for
refund .. .". (Cumphasis supplied),

It is equally important to recognize that §347-2413(c)
and 47-1586) must be read in concert. Taken as a whole,
these sections underscore the requirement of filing separate
claims for refund from which date interest runs. T7or
this court to hold that separate claims arc not required
by §47-15863 would vitate the mecaning of §47-2413(e);
if separate claims are unneccsgary, then interest could
only be computed by totally rcwriting the intcrest statute.
Thus, petitioners' arjument that §47-1586) does not require
individual claims cannot be squared with the method by which
interest mustbe computed under the unambiguous terms of
§47-2613(c) . '

Reference to the legislative history of §47-2413(e)
strongly bolsters respondent's argupent on tihda point,

Prior to the D.C. Court Reform Act of 1971 (P.L.

91-358), §47-2413(c) road in relevant part as follows:
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Provided, That with respoct to
that part of any overpayment which
was not assessed and pald as a
deficicncy or as additional tax such
incrxre-t shrll be allowad ond pricd
ONLY xTC tan anie 0L L.L1n7 & Cci~im
x0T rn.una, a petition to tne Boara,
or a ccapizint with a court of ccmpe-
tont jurisdiciton, as the case may be.

(Comphasis supplied; §47-2413(c) (1967
ed??) PP )

For purposes of this case, the quoted language is the same
as the present language in §47-2413(c). Thus, the
critical language and requirements of §47-2413(c) hava not
changed since they were first enacted.

The purpose of the 1952 enactment was to provide a
procedure for obtaining refunds of overpaid taxes where
no such procedure previously existed. This was accomplighed
by adding a new section (14) to title IX of the District
of Columbia Revenue Act of 1937, consisting ol {ive sub-

sections, The relevant subsection to thic isgue (sub-
section (d) prior to 1970 and now codified as subsection
(c)) was characterized in a House Committec Report (H.R.
No. 1977, 82nd Conz. 2d Scosion 1952 as foliows:

(@) Provides for tho 2a;oont of
Interest ot the zate of & zorcent unon
overpoyments refunded, vwhethnr thn relfund
iz mde ccainiotzativeiy or U7 oz(2r of
the Doazd of Tcz Appeals or U oxdaz of
court of ccmontont jurisdicticn, cnd
vacther tan overpoymcat relunded Teculited
frem aa original poyomont of ¢ or Izem
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of at. .verpayment whcre authorized
is a constructive refund to the taxpayer.

Tals subsection (d) of thr no-
neeti0n 16 15 _intencnd £o appay o all
ov~TaSYTIINLS 0X Lakes, INCLuding Lnico,n,
Lrracasce, sales, and use taxes, ana tiaus
rmouiiies existing law. (Emphasis supplied;
Report at &4.)

To the same effect is S.R. No. 1471 (82nd Cong. 2d Session
1952; a copy of that report is attached as Respondent's
Exhibit No. 4). 1It is, therefore, beyond dispute that
Congress intended that interest would begin to run "on

the date on which the overpayment is claimed to have been
made . . .", L{.e., the date of the filing of the individual
claim for refund.

Petitioners argue that class '"certification rendered
it unnecessary -- indeed, as we have shown effectively
impossible -~ for individual class members to pursue their
own remedies privately . . .'" As stated above, Judge Penn
ordered individual notice be given to all class mcmbers
of the statutory recquircment to file administrative claims
for refund four (4) months in advance of the 1975 dead-
line and far in advance of the 1976-1970 deadlines.

This was done. Thus, the private pursuit of those
administrative rcmedies can most certainly be the
measuring rod for the award of interest.

The award of interest at 47 from the timely £filing
of an administrative claim for refund is supported by the
unambiguous words of the controlling statute and is
supported by reference to f;g/{hgialativc history.

('35&21[5? /d&k»v{A&uw,q

it J. FAUNILGRUY
/ Judge //
=/ W2NE 24
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the parties have also stipulated a number of joint exhibits.

NRDER _AND OPINION-
These petitioners have filed these actions in  ‘er

to obtain a refund for franchise taxes paid to the District of

. ‘Columbia pursuant to D. C. Code 1973, §47-1574 et seq. (Supp.

IV '1977). The amount of the tax is not in dispute, however,

the petitioners challenge the legality of the tax and have

requested the court to'declafe D. C. Law No. 1-23 to be a

tax on all or a portion of the personal 1nc6me of these
petitioners, to rule that the tax unlawfully discriminates
against nonresident owners of unincorporated personal service

businesses in the District of Columbia ahd to further rule

‘that that tax was enacted without adequate public notice as

guaranteed by D. C. Code 1973, §1-144(c) (Supp. IV 1977).

The two cases have been consolidated for purposes of

. this appeal and the Court has granted the requegt of petitioner

Kleiboemer to treat this.case 88 a class action with that

class consisting 6; those nonresident taxpsyers who have paid

.the tax imposed by Section 47;1574. The class which petitioner

1/
Kleiboemer represents does not include petitioner Bishop.

I

The facts in this case have been fully stipulated and

Based upon that stipulation of facts the Court wmakes the

following findings of fact: -

J/  This Court had previously dismisgsed an action in which
anothor petitioner had requested injunctive relioef,
Le—iitra for Fair Tanntion of Profrsnionals v. Dintrict of
Conv—in, Civil No. 11269-75. Thot case is precsently onm
oppaeal and those pctitioners have incorporated the record
in that case as a part of the record in this case.

I
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S The-appiicaéion of an unincorporated business
franéhise.tax to Qnincorporated professions and unincorporated’
persoﬁal service businesses by the Revenue Act of 1975 (D.C.
Law No. 1-23) was accomplished by the District's repeal of
the exemption afforded to professionals and personal serQice
businesses contained in D. C. Code 1973, §47-1574, B?fo:e
tha.idoption of Section 605 of the Revenue Act of 1975,

.Section 47-1574 read as followa{

“roxr the purposcs of this subchapter (not alcme
of this title) and unless otherwice recuired by the
ceatexnt, the words "unincorporated busincos" means
any trade or business, conducted or enseged in by

© gny individual, whether resident or nonreoidcnt

statutory or ca-on-law trust, cctate, partncrohip;
or limited or specicl partnerahip, aocicty, aggocia-
ticn, enccutor, acninigtrator, receiver, trustce, ‘
liquidator, cconservator, cormittee assisree, or by
ony, other entity or f{iduciary, other than a trade or
businzos conducted cx engased in by ooy corporction;
end include cny tradc or businecs uvhilch 1f conducted
or cnreced in by a corporation wculd be tancble under
scctions 47-1571 and 47-1571a, Tho woxdo "“wnincor-

" . porated businecs" Co mot include any trcds o busincas
vaich by lew, custea, or cthics cammot beo ’"co"porated
any trade, busirecsc, or professicn which ecca Le
incorporated cniy under chapter 1l of titic 29, or cay

rade or businccs in vhich more than 80 oo contunm of

tho gross incem2 15 derived frem the perccnal scrvices
aetually rcendored by the individual or morders of the
portnerchip or cther entity in th2 conductins or ‘
ccrrying cn of guy trade or busincss cnd Inm vhich cap-
ital is not a material income-producing factor."

Scction 605 of the Revenue Act repealed th@’brofeoaional”

execption by deleting the second sentence contained in gection 47-

A}

1574,

2, The rate of tax on unincorporntad bugincsges was im-

posed under D. C Code 1973, §47-1574b which, before the
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-'adOption of section 604 of the Revenue Act of.1975,"fgad -9

follopsﬁ

Tor the privilege of carrying on or engaging
in any trade or business within the District and
of receiving income from sources within the District,
therce i3 hereby levied for each taxable year a tax
at the rate of 8 per centum upon the taxable income
of cvery unincorporated business, whether domestice

- or forelnn (cxcept those cxpresaly exenpt under

section 47-1554), The minimum tax payable shall

‘.be $25.00.

section 604 of the Revenue Act of 1975 amended section

.47-1574b and as amaqded that gection reads as follous:

Por the privilese of ca*ryin~ oan or engaging
in any trode ox business within the Diatrict ond
of roeeciving lncoxe froa gources within the District,
thero is herchy levied for cnme taxable ycar bepin-
irg on oz oltor January 1, 1975, a tex at tho rate
of 12 par ecntun upon the tczable income of evory

wnincerporcied busincos, vhother derestic or Jfozoirn. -

(cxccpz thogse axprescly ciicndt undar coction 47-1554).
Tis mindmm ta: paveble shail be $25.00. Tor the
tenndle years beq innirg oa cad after January 1, 1976,
thore 1s hoxclhy iowicd a tan at the rote of 9 =or
contun upon iz tazcvle ineca of cvery uninco:porated
buciness, wiather decnstic or foreirn (excent thoce
cxprccoly exerat under coction 47-1554). The minimum

' tax paysble shall be $25.00.

3. The only notice of Council hearinga’to appear in the

D. C. Register on the liayor's proposed Revenue Act of 1975 was
dated March G, 1975, and was pudblished in the March 10, 1975,
oﬂition of the District of Coiumbia Register, (Joint Bx. 1.)

4. A copy of the Mnyor of the District of Colucbhia's

proposed navcnue Act of 1975, which included legislation pro-
posing a groos receipts tax upon professionals and other
business entities, but not the unincorporated business franchise
tax here in disjute, was published in the March 21, 1975, edition
of the D, C. Register., (Joint Ex., 2,)

s I
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;5. Section 404 (¢c) of the D, C, Self-Gerrnmén- Act,
(D.C. Code 1973, §1-144(c) (Supp. IV 1977), provides:
" The Council shall adopt and publish rules of

" procdures which shall include provisions for
pdecyate public notification of intended actions

" “of the Council,

6. Pursuant to section 404(c), the Council adopted
Resolution No. 1-1-2 on January 7, 1975. Section 6G of the
Resolution provides: ‘

%“ho Council shall, at least fifteen (15) days

prior to the adoption of any act, resoluticn,

.zuls or the anendront or repeal thoreof, pub-

. 1ich in the District of Columbia Register (un-

1n35 all persons subject thereto are nawrcd and

eithor porconally cerved or otherwise have

actual notice thoreof in accordance with law)

notico of the imtondod action so as to affoxd

terocted nrzcons opportunity to submit dGata

and vicue eithar orally or in writing as caoy .

bo s~oeiflicd in cuch notice. [Desolution To. 2/

1-1-2, adopted on January 7, 1975, Sectiom-6G.

7. ©a or shortly after March 6, 1975, coples of the

District of'ColumSin City Council's notice of hearings, as
- dogeribed 4n paragraph 3 hereof, were mailed by the Council's
chn&ctaé on Finance a?d ravenue to the numarous psraons and
oxbpdizations 1nc1ud££g bar‘associatione, civic associations,
¢nd other profegsional associations. (Joint 231‘3.)
' 8. fhn record of the hearings held by th§ Council's
Cé;ni:;eq on Pinance and Revenue pursuant to the notice described

in pivagraph 3 above is contained as an appendix to the Fanings

Ria R .

2/ Coacien 66 has cinco been cminded to requira pudlication
at 1loast 20 daye pricc to any intended legislative actiom.
Resolution PR No. 1-30. '

]
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. Before ths Ce—mitteo in the District of Columbia U ced States

-q"

Senate on tha Diatrict of Columbia Revenue Act of 1975, 94th

Congress, First Session, Sept 8-11, 1975, Part I, pp. 463-838,

(Joint Ex 4 ) -
9. Thc May 30, 1975 edition of the Washington Post

"contained en article concerning the prOposed Budget and

" alternatives thereto. (Joint Ex, 5.)

10} The Juna 2, 1975, edition of the Washington Post
contained an article concerning the proposed Budget and

alternatives thereto. (Joint Ex, 6.) ‘

11, The June 6, 1975, edition of the Washington Star
contained en art#cle concerning the .proposed ﬁudggt and
nlternattveultharoto. (Joint Ex. 7.)

12, Ca Jume 24, 1975, the Council of the District of
Colunbia pagsed at second reading the Revenue Act of 1975
(Act ﬁo. 1;36) vwhich 1nc1udeq the repeal of the "professional®

exemption, as described in Finding of Fact No. 1.

13. Ths June 25, 1975, edition of the Washington Post

- contained an article concerning the Council's action on the

'Buégct including their repeal of the exemption. (Joint Ex, 8.)

14. A c2eting regarding the imposition of the tax here
in contvovoioy was held by Edward Meyers, Staff Director of
tho Council's Committee on Finance and Revenue, on June 30,

1975, The moeting was attended by members of the council,

‘moubers of the Office of the Corporation Coungel, and various

mexbers and rapresentatives of the Bar, These persons,

(excluding District of Columbia employees) questioned the
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ambunt of revenue eq;imated.by the Department of Fi ice and

Revenue to be gained by the imposition of the tax here in

- controversy and asked the Committee to consider possible

alternatives to it.

15. On July 8,‘1975, a meeting was again held by the
Committee on Finance and Revenue with respect to the tax here
in controversy. The meeting was attended b} members of the
Council, mombers of the Office of the Corporation Counsel, -
qnd various mewbers and representatives of the Bar.

The amount of revenue to be gained by the imposition of
this tax was again discussed as well as pdssible alternatives
to it, . . ‘

16. Oﬁ‘July 14, 1975, Councilmember Barry sént ; memo-
randum entitled "Professionals in the Unincorporated Business -
Tax" to Kemeth Back, Director of the Department of Finance
and Revenue. That memorandum requested a mooting with members
of  the Department of Finance and Revenue to discuss the un-.
incorporated business tax. (Joi?t Ex. 9.) .

17. | The July 1§',‘ 1975 editions of both the Washington
fdst and Washington Star contained articles concorning the
op;ositioﬁ to the tax on professionals. (Joint'nxa. 10 and 11.)

18, On July 16, 1975, Councilmember Barry scent a memo- .
randum entitled '"Professionals in the Unincorporated Dusiness
Tax" to C; Francis Murphy, then Corporation Counsel of the
District of Columbia inviting further discussion on the removal

of the exemption and alternatives thereto. (Joint Ex. 12)
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'_ T"{".QQ. On July 21, 1975, a memorandum.entitled""ﬂ‘ Jnin-
- oét;otatod Business Franchise Tax Section of the Council's

) Rcyenue Act of 1975" anawering the July 16, 1975, memorandum
“'deacxibed in Finding No. 18 hereof was sent from C. Francis
MUrphy to Councilmember Barry., (Joint Ex. 13,)

' P EQ. On July 21, 1975, a meéting of the Committee on
,fig‘gép and Revenue was held to discuss the tax here in
qyntéqvﬁicy. The meeting was attended by members of the
C?s#oil, members of the Office of the Corporation Coumsel,
iud'vquous members and representatives of the Bar.

At thn conclusion of that meeting, the Committee voted |
to azand from 20% to 50% the maximum salary allowance for
, ptqf@coionalc that they would recommend to the Council of the‘
DPlatrict of Columbia.

21, On July 22, 1Q75. the Committee on Finance and
.ﬁoyﬁguo again met, further considered the percentage of aalat}
-al}ozance to be recornonded, ;nd voted to amend the amount
piqw,ea from 50% to 55% of met income.

22, On August 5,’1975 the Council of the District of
"CQluzbil pasced at second reaainn Act No. 1-43, which raised
-t“a aalaty allowance described in paragraphs 20 and 21 hereof
ftou 202 to 55%. (Joint Ex. 14.)

23. The August, 1975 edition of the Washington Metropolitan

fnggrd of Trade News contained an article, concerning the pro-

- poood tax on profos:ionala. (Joint Ex. 15,)
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: 24, -Hearings on the tax in dispute were held in both the

House of Representatives and the Senate of the United States

. Congress during the month of September 1975. The testimony

and‘exhibits introduced at those hearings are contained in one

.volume entitled "Hearings and Disposition before the Subcommittee

L gn_Eiﬂégl_Aﬁfgﬁgs of the Committee on the District of Colurdia

House of Repreogentatives to Disapprove the District of Colu~bia

Revenue Act of 1975 and to Amend the District of Coiumﬁin Tax

Lnnn.éznlisshle to Unincorporated Business Inceze,' 94th Congress,

"First Session, September 17 and.19, 1975, (Joint Ex. 16), and

in two volumes entitled '"Irarings Before the Cormittee on the

District of Columbia United States Senate on the District of

Colurbia Revenue Act of 1975 94th Congress, First Seasion,

Sepccmber 8-11, 1975. (Joint Exs. 4 and 17.)
25, On October 2, .1975 Councilmember Barry sent a

.memorandum entitled "Committeée Report on Bill 1-188, the 'Amended

District of Columbia Unincorporated Business rranchise Tax

Revision Act of 1975'" to all members of the council of the

' District of Columbia. (Joint Ex. 18.) The primary purpose

of the Bill was to propose a salary allowance of 70% for pro-

. fessionals and other peraonal sqrvice businesses with a standard

| axemption of $2500.

26. ‘On October 7, 1975, the Council of the District of
CO}umbia passed the District of Columbia Profesnioﬁal Corpora-
tian Revision Act of 1975'(Act No. 1-61),.which was signed by
Mayor w.nhingto; on October 29, 1975. On Nbvember 11, 1975,
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_ Act,No. 1-61 wﬁs~transmitted.co Congress for réview. Act

| No. i-6lAamends the Districﬁ of Columbia Professional

| Corporation Acc‘(D. C. Code 1973, §29-1101 et seq.) by treat-
1ng professional corporations as "unincorporated businesses"
-for purpbsea of the Act of 1947. No other éorporations are

so treated. (Joint Ex. 19.)

27. On October 10, 1975, Councilmember Barry sent a
membtandum to all members of the Council of the Distri&t of
Columbia entitled "Amended Committee Report, Bill 1-170, the
‘District of Columbia Professional Corporation Revision Act
of 1975". (Joint Ex. 20.)

28. On October 21, 1975, the Revenue Act of 1975 became
law (D.C. Law No, 1-23) pursuant to Section 602(c)(1) of the
Self-Covernment and Governmental Reorganization Act (D. C. Code
1973, §$31-147(c) (1), (Supp. IV, 1977) which reads as follows:

(c) (1) Except acts ‘of the Council which are
- pubmitted to tha President in accordance with
tho Dudzet and Accounting Act, 1921 [31 U.S.C.
1 ot ceq.]), any coct waich the Council deternirncs
according to section 412(a), should take effect
ic—adiately beccuse of emergency circumstances,
and acts propooing awendments to title IV of
this Act, the Chairman of the Council shall
trancnit to tho Spralier of the House of DReore-
centativeos, and the President of the Senate a
copy of eath act passed by the Council cnd sirmed
by the lMayor, or vaetocd by the Mayor and rcpassed
by two-thirda of the Council present and voting
(2nd with respect to which the President has not
oustainod the Mayor's veto), and every cct ~acsed
by tha Council and allowed to become effective
by tho llayor without his signature. Except as
provided in paragraph (2), no such act shaiil
take elf{ect until the ond of the 30-day porioed
(excluding‘Saturdays, Sundays, and holidays, and
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any day on which either House is not in session
~ beginning on the day such act is transmitted by
- the Chairman to the Speaker of the House of
Representatives and the President of the Senate
and then only if during sucli 30-day period both
Houses of Congress do not adopt a concurrent
resolution disapproving such act. The provisions
of section 604, except subsections (d), (e), and
(£f) of such section, shall apply with respect to
any concurrent resolution disapproving any act
pursuant to this paragraph.
29, On November 1, 1975, Act No. 1-62 became law (D.C.
Law No. 1-31) pursuant to the‘provisions of the Self-Government
Act described in Finding No. 28.

30. As of March 30, 1976, according to the records of
Lawrence Cook, Assistant Supervisor of the Business Registratiom
Section of the Deﬁartment of Finance and Revenue of the District
of Columbia Government, approximately 1064 unincorporated business
franchise tax returns had been filed on an estimatod basis by
professionals and personal service businesses subject to this
tax for the first tima. Of the returns filed, approximately
1060 were filed with either partial or full payment of the
emount of tax cotima;gﬂ. ’

31. Section 602(a)(5) of the D.C. Self-Government and
Governmantal Reorganization Act, (D. C. Code 1973, §1l-147(a)(5)
(Supp. IV 1977)) ac cnacted by tha Congress of the United States
limits the logisiative euthority of the2 Council of the
District of Colﬁmbia with respect to the taxation of non-
residonts of the District of Columbia as follows: °
§1-147. Limitations.

(a) The Council shall have no authority
to pass any act contrary to the provisions of
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. this Act except‘as speéifically provided in
this Act, or to--

* ok ok ok
"~ (5) fmpoce any tax on the whole or any
portion of the personal incom2, either
directly or at the gourec thercof, of any
~ indivicual not a resident of the District (the

terms "Individual" and "resident" to be under-

stood for the purpoces of this paragraph as they

are defined in section 47-1551c;

32. Under the provisions of D. C. Code 1973, §47-1557a(b)
(10) there is exclulled from the gross income of District of
' Columbia resident taxpayers that portion of an individual
thxpayer'c gross incoma which has.been taxed under the pro-
visions of thes unincorporated business fremchise tax, D. C.
Code 1973, §47-1574 ot r=q., (Supp. IV 1977).

II

Tha potitioncre' {irst contontion is that so cuch of

" the ‘Ravenuo Act of 1975 which purports to emond Socticn 47-1574
is invalid cua to ché.failure of the City Council to publich'
adequate notice as r&quirad.by D. C. Code 1973, §1-144(c)
(éupp. IV 1977) and DResolution Ko. 1-1-2 adopted Jaenuary 7,

1975.

3/ Tho tent of both tha statutc and the resolution are get
forth in Findings of Fact Ros. 5 and 6.

- mem e vmme .
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All of the ﬁndefiying facts are set forth in the Findings

6f Fact therefore the Court need only refer to the more perti-

' nant_facta'at this time.

The ﬂhyor sent his proposed Revenue Act of 1975 to the

City Council in early 1975. A notice of Council hearings

" dated March 6, 1975, was published in the District of Coluzbia

Register on March 10, 1975. There is no dispute that a proper

‘notice published in the District pof Columbia Rogister would

be in full compliange with the notice requiremsntc. The

.nocice'gave the time, date and place for the hearings "on the

impact of revenue proposals contained in the Mayor's Fiscal .
1976 Budget”. It went on to provide: .

Cc—onts cre vwaleco? on tex and related
rovenuo r2agusss ceatained in the Dudset (prop-
exty, ecales, imccr2, other) and ¢ »om ol

- PN - = - N *
plommmnnle s el of walnine poc-mcun Lo A

e e

Dintrict o7 Coiv—rin, (Emphasig this Court's.)

It then set forth a schodule of meetings to be hald on Rarch 18,

.April 3 and April 4, 1975, and advised the rcador that on each

day the Committee on Tinance and Revenue would hwar witnesses

on ths "entire revenue package" and on "n-y rovooa Iidaas"

(c;phacic this éourc'c). 72 notice get forth tho ncce and ;
nuzber of the person to contact 1if a citizen wighsd to offer
tegtimoriy and "encourazed" written statements ond adviged
those offoring ;uéh staﬁemcnka that the "record will be closed
on April 7, 1975". Setting aside for the moment the issue
before the Court, it can bo obsorved that the above notice was

complete and met.all due process requirements. Any persom
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wishing to be heard was advised of the exact procedure he

* should follow.

Petitioners argue that the notice was invalid however

A becauae it failed to give notice that the Councii would or

might consider the repeal of the exemption granted to the

petitioners under Section 47-1574. Actually, although the

proposed Revenue Act of 1975 did purport to amend Section
47-1574, it did not in any way suggest a repeal of the
exemption granted to the petitioners under that section.

Thus, the petitioners argue that the notice itself did not

suggest that the Council would consider removing the exemption

from the franchise tax and that they were further mislead

. because the proposed Revenue Act of 1975, which was the subject

- of the hearing, did not purport to amend Section 47-1574 so

as to delete the exemption. '

The respondent contends on the other hand that the

‘original notice was adequate but that in any event, thore was

adequate opportunity for the petitionsrs and thoir class to

comment or submit written nubmisaiona subsequent to Juns 24,

1975, the date when the amended Act was finally passed by the

ctty Council.
Before addressing the adequacy of ths notice of Maxch 10,

1975, this Court notes that 1t finds that respondont's arguzents
that any defect was cured by the new hearings held in July end
August 1975, after the challenged Act had been passod, to be

‘totally without .merit. Firast, the Act had aiready bean pasoed

and second the primary discussion of tﬁn hoarings at that point
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vgg‘not whether the exemption ghould be.repeéle; orireipatat;d
as tpe case may be, but rqther whether the salary‘allo?ance
ailowed professibnals should be increased. Such comments or
hearings after passage of the Act hardly amounts to what is
con;emélated by,Seccion 1-144(c) or Resolution No. 1-1-2,
The Resolution clearly provided for a noticeaat least "Fifteen
(15) days prior to the adoption of ény Act.#-/ Moreover, fhe
purpose §f the notice before the adoption of an act is "to
afford interested persons opportunity £o submit data.and views
either orally or in.wricing as may be specified in guch notice”,
Resolution No. 1-1-2, This Court holds that the notices of
hoarings after the~ndopc£§n of the Act failed.to satisfy the
mgndatory requiremants for notice. |

The respondent also argues that notices were mailed to
numarous persons and organiz.ationa. This argumont also fails
however, since presumably the notice was the same as that
pub{iehéd in the District of.Columbia Register and wore important,
because the notice was not sent fo "cil persons gcubject thereto.
Seo_nacolution 1-1-2,'366. Any attempt té give actual notice
to 111 taxpayers or potentiel taxpayers who may ba tha gubject
oﬁ a particular tax emactmont {8 risky busincss st icast and

for this very reason the Council has provided for constructive

notice by publishing in the District of Coluxzdia Nagister.

.y

&4/ 8ince amended to'chir;y (36) days. Resolution PR Ilo. 1-30.
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Respondent also-argues that the petitiomers gud their
class received aétualer constructive notice by virtue of a
number of articles published in the Washington Post and the
Waahiﬂgton Star. The argument that such publications are
actual notice musc_féil for the reasons just discuaaed and

the Resolution pfovides for publication for.the purpose of
constructive notice only in the District of Columbia Register.
Last, there is no suggestion that the "notices" found in the
wléhington_Post and.the Washington Star, if they can be so
described, were in the required notice form giving the subject,
the date, the time, and the place of the hearings and of
procedures for appearing before the Council or submitting
vritten’commhnta.

.Ag {8 readily apparcnt, the question cencerning notice

. can only be resolved by looking at tha notice publisked in

the District of Columbia Register on March 10, 1975. If that
notice failed to comply with the notice requiremants, which

are mandatory in this gaad, then so much of the Revenue Act

- of 1975 which repeals tho petitioners' exemption under

Section 47-157 is invalid. Sce 5 McQuillin, Mumicipal
Corporations, §§16.76, 16.77 (3d ed, 1969 Reviged Volume).

Turning to the March 10, 1975 notice, this Court concludes
that petitionefi'argument that the notice is invalid must fail.
As already noted, the form of the notice complied with all

legal requirements.
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While it {s ‘true that the notice itself did t.. refer to
the poasible repeal of the exemption which is the subject of
. ;heae petitions, it did make quite clear that the Committee on’
| Fiti_anég and Budget would not only consider the Mayor's Budget
: but‘aiaé “new and alternative methods of raising revenue for
.tha~Diutr1ct of Columbia". The schedule advised that 'new
revenue ideas" would be discussed on each h;aring day. The
above language put the petitionmers and the members of their
class on notice that their exemption miéht be the subject of
discussion and repeal notwithstanding the fact that the ¥ayor's
-p:opoacd Budget would have continuéd the exemption. '"New"
methods refers to methods not yet in use and "alternative’
me;hods refers ﬁo alternatives to some or all of the Mayor's .
" proposal. It also cannot be overlooked that the attention of
~ one interested in the franchise tax exemption would have been
drawn to Section 47-1574 sincg the Mayor's proposal itself

‘would have amended that very section even though not repealing

the specific exemption,

-

~ The challenged nético left no doubt that the Council
1voﬁ1d-conaider} not only the Mayor's tax propoaals,.but any
and all reasonable alternatives thereto. Tho Council wade
significant changes to the proposal but those chanjes were the
direct result 5f the Council's considefation of “"new and '
alternative methods of raising revenud'which result was a
"logical outgroﬁth of the hearing and related procedurcs",

Moreover, '"[planties have no right to insist that & rule romain
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- frozen in its vestigél form". South Terminal Corp. v.

 Cnvironrontal Protection Agency, 504 F.2d 646, 659 (lst Cir.

" 1974), The facts in South Terminal Corporation, although not

involving taxes, are similar to those here and the Court while

.nofing substantial changes between what had been proposed and

what was adopted nevertheless found the notice adequate, That
court's comments have equal applicability here when it concluded
that "interested persons were sufficiently alerted [by the

notice] to likely alternatives to have known what was at atéke."

Id. at 659. There the published notice mentioned alternative

measures for effective reduction in the number of parking'

spaces in downtown Boston; here the notice made mention of

"new and alternative mathods of raising revenue."
To follow petitioners argument would mean that the Council

"can learn from the cozments on its propcsals only at ths peril

of starting a new procedural round of comxontary". Intoz-

. .gntibnnl Barvester Co. v, luckelhaus, 155 U.S. App. D.C. 411,

423, 478 F.2d 615, 632.n. 51 (1973). See also C~z~cxo Oa

Alx, Inec. v. Unltcd Stotes, 104 U.S, App. D.c._391, 262 F.2d
70é (1959); Davié, Administrative Law of the Seventies, §6.01-1
(1976). ‘ .

The' notice in this case waa fair and was rccsonably
calculated to put interested persons on notice that new and
alternative tax measures to raise revenue were being considered
by'tho Council, That notice gave sufficient and adequate

notice of the Council's consideration of éection 47-1574
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and of its amendment of that section repealing the exemption
. now challenged
ITI ‘

The petitioners next argue that, even though'this Court
ohould find there was adequate notice of thé intent to amend
or consider amendment of Section 47-1574 so as to repeal the
exemption granCed petitioners, such action was beyond the
.power of the Council due to the limitations on Council power
' to enact legislationn contained in D. C. Code 1973, 51-147(3)
(5) (Supp. 1V 1977).5/ There, Congress has provided that the
Council "ghall have no authority' to "impose any tax on the
whole or any portion of the personal income, either directly
or at the gource thereof, of any individual not a resident
of the District", They conterd that the tax now imposed by
virtue of ropeal of tha exemption contained in Saction 47-1474
tnounta to a tex on thair personal income. This :Court camnot
agree,

Cection 4?-157& i-poses a franchise tax on uaincorgcrated
buainnoaeo for the "privilege of carrying on or enjoging o
.tny trade or businogs within the District and of rccoiving
incoma from gources within the District". Co~ Cactiona Q7-i§7la,

47-1574b. . The above language used by Congress in izpcain the

5/ Cee tha fall-Governm~ut and Government Reot“an‘uatian het,
‘Pub, L, 93-198, $602, 07 Stat. 774.
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tax is unambiguous é;ﬁ is consistent with the 1egisiati¢e
history of the tax, See H.R. Rep. No. 543, 80th Cong.,
1st Sess. 3-4 (1947).

No court 15 this-jurisdiction has decided the issue
présented here, that is, whether the tax is an income tax
or a.franchise tax. The question was raised in Gardella v.
Cowgtrgller of Maryland, 130 A.2d 752 (Md. 1957), where the
taxpayers, who were residents of Maryland and paid income
taxes to that gtate; attempted to deduct from their state
income tax the amount éf their unincorporated business
franchise tax paid to the District of Columbia pursuant to
Sections 47-1574 gﬁ_ggg. In a persuasive Opinion, the
Haryland Court of Appeals ruled that the tax was a true
franchise tax and not an income tax and therefore not deduct-

ible from the Maryland income tax. That court noted that the

.tax was imposed for the privilege of doing business and

rcc‘iving income from sources within the District of Coluzbia

and placed.upon the unincorporated entity and not upon the

individuals composing that entity. 1Id. at 753-754.
Petitioners cite Cormigsioner v. Amzrican }~tal Co.,

221 F.2d 134 (2d Cir. 1955) and New York & Foncuras Desario

Mining Co. v. Commisoionor, 168 F.2d 745 (2d Cir. 1948) as
supportive of their argument, however, each case must b§

judged upon its own peculiar facts. In Arorican Motal Co.

the court held that the tax * challenged in that case was an

excise tax notiﬁg that the tax attached when the ore wag
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extracted regardless of whether it was thereafter transported

or sold. 221 F.2d at 137. In New York & Honduras Rosario

Mining Co., the same court had earlier ruled that another tax
was an income tax aﬁd not an excise tax because it was the
subptaﬁtial equivalent of an income tax as that tax was under-
stood ip ;he United StateQ. It was significant in that case
that the tax imposed by Honduras was the eqdivalent of an
income tax in this country and that Honduras, in addition to

the "income tax'" imposed genuine excise taxes for the privilege

of mining. 168 F.2d at 748, In Keasbey & Mattison Co. v.

Pothensies, 133 F.2d 894 (3d Cir. 1942), the court concluded

.that a. tax impogsed by the:Province of Quebec, Canada, was in

reality an excise tax since it was imposed upon the privilege‘
of mining as measured on the basis of gross value. That éourt
found the,tax to fall within the "accepted standards of an
expise tax" aﬁd fé}t it significant that the "allowable deduc-
tions are restricted to the csst actually incurred in the
mining operation and nothing more". 133 F.2d at 898.

Such cases as tho;e briefly discussed can only suggest
gﬁidelinu which this Court should follow in deciding the issue.
As noted above, the Opinion in Gardella is persu;uve. More-
over, the unincorporated business tax is imposed in additiom
to any income tax the taxpayer may belcompelled to pay.
Congrass has provided that the tax is imposed for the privilege
of carrying on or engaging in any trade or business and of

receiving income from sources in .the District. The fact that
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the tax is measured based upon the taxable ingomé makes it no
less a franchise'tax. Furthermore, unlike an income tax, a
miniﬁﬁm tax is payable regardless of whether there is taxable °
iﬁcqﬁer See Section 47-1574b. For all of the above reasons,
this Court concludes that the tax imposed by Section 47-1574
is a franchise tax as opposed to an income tax.

Petitioners argue that Section 12147(a5(5) prohibits

the Council from enacting not just an income tax on non-

residents but any tax which is derived from the nonresidents

whole or any portion of the personal income' as set forth in
Section 1-147(a)(5) to mean a personal income tax as that

term is commonly uéed. That'interpretation is consistent with
the Izginlafive History of the Self-Government and Government . A
Raorganfzatiqn'Act. See H.R. Rep. No, 93-482, 93d Cong., lst
Sess. (1973). | .

" . These petitioners also overlook the fact that the exemption
was merely granted by‘yay of legislative grace and that the
tax itself was imposéd not by the Council of the District of
Columbia but by the Congress of the United States.’ .

- This Court finds mnotihing in the Self-Government or Govern-
ment Reorganization Act which would prohibit the Council from |
repealing the exemption granted petitioners under Section 47-1574.
The Court holds that the tax is a franchise tax and not an
incoms tax and that Section 1-147(a)(5) werely prohibita the

Council from enacting a personal income tax on nonresidents.
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‘The petitioners argue that the tax as imposed upon them

violates both the Privileges and Immunities Clause of U.S.

- Const.,, Art, IV, §2, C. 1 and the equal protection provisions

of U.S. Const., Amend. XIV as well. The eqﬁal protection
provision of the Constitution applies to citizens of the

District of Columbia by virtue of the due process provisions

.of the Fifth Amendment. See Bolling v. Sharpe, 347 U.S. 497

- (1954). Their claim is based on the fact that a resident un-

incorporated business has the right to deduct a portion of
the franchise tax from its District of Coiumbia income tax
returﬁa. See D, C. Code 1973, §47-1557a(b)(10). A non-
regsident has no such privilege in the District of Columbia
simply for the reason that the nonresident is not required to
pay aﬁ income tax in the District,

Petitioners place heavy reliance on two cases, namely,

Austin v, Iow Hempohire, 420 U.S. 656 (1975) and Travis V.

Yale & Towme Minulactuzing Co., 252 U.S, 60 (1920). 1Im Austin,

thé Sfa:e of New Hempshire imposed a commuter tax on all non-
residents cﬁrning incoma in New Hampshire. That state also
imposed a commuter tax .on income earned by its residents
working in anocher state but exempted gsuch income from the tax
if that incoms ;aa texed by the state where earned, if 1t was
exempted by the state where earned, or if the state where it

was earned had no tax on incoma., 420 U.S. at 658. Toe

- practical effecé insofar as New Hampshire residents were concerned.
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was that they paild no commuter tax to that state., The Supreme

Court found that the tax was unconstitutional under the

. 'Privileges and Immunities Clause since the overall result was '

that the tax fell exclusively on the income of nonresidents.

420 U.S. at 665. In Travis, the discrimination against non-
residents was éerhaps even mére blatant. There New York

imposed a tax on both residents and nonresidents but granted
residents an exemption on the first $1,000 or $2,000 of incoms,
depending upon their circumstances,whiie denying a like exemption

to nonresidents of that state. That tax was held to be in

violation of the Constitution in that it resulted in an un-

warranted discrimination against nonresidents who worked side
by eide with residents of New York. That case was distinguished

from Shaffor v. Cirter, 252 U.S. 37 (1920) where the "non-

regident was not treatcd more onerously than the residemt",

420 U.S. at 664. £-°o nlno Travollers' Insuronce Co. v.

- Connncticut, 185 U.S. 364 (1902).

The facts in the }nstant case are clearly diatinguisbable.
Here the tax is imposed equally on both the resident and the non-
resident alike and both are entitled to the same excmptions and
deductions insofar as the franchise tax is concernzd. The only
distinction is that a rogident is entitled to take a deductiom
from his District of Columbia income tax return while of course,
nonresidents are requirad to pay no such tax. The. fact that
a resident may deduct the amount paid for tha franchice tax

from his local income tax return does not mske ths tax uncon-
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stitutional under any of the cases cited b& the petitioners.

Petitioners are correct when they argue that the fact that

'Hhryland or‘Virginia could perhaps make the tax more equitable

by allowing them to deduct the franchise tax from their

respective state taxés, Gardella v. Comptroller of Maryland,

supra, would not save the local tax from a constitutional

challenge. See Austin v. New Hampshire, supra at 666-668.

However, this Court finds that the franchise tax as imposed
under the District af Columbia Code affords equal treatment.
.to both the resident and nonresident and does not violate
the Privileges and Immunities Ciause or the Equal Protection
Clause of the Constitution. |
v
The petitioners have made several other aréuments but

thil.Court finds thogse arguments to be totally without merit

and they need not be discussed. Since these petitioners do

+ not seek a refund on the grounds that the amount of the tax

impoged was excessive,-it follows that the Court's action
denying their request for, what amounts to declaratory relief,

is dispositive of all issues.

ORDER

It is hereby
ORDERCD that petitioners request for refund is denied

and {t {g further

ORDERED that these Petitions are dismissed with prejudice.

/s

7 JOHN GARCERT PENN
Dated: October _3n, 1977 ‘ Judge '

§/ Sepsrate Judgment Orcsze shall be entaored in each case.



