SUPERIOR COURT OF THE DISTRICT OF CULUMBLA
TAX DIVISION

TOM AND MARGUERITE KELLY, et al.,

Petitioners )
V. ) Cocket No., 2225
DISTRICT OF COLUMBIA, et al., ) |
Respondents )

OPINION AND ORDER

The petitioners in this case are all taxpayers and owners
of real property in the District of Columbia. They bring this
as a taxpayer or class type ;ction on behalf of themselves and
all other real properfy owners in the District of Coclumbia who
have had their property reassessed fci Fiscn? Year 1975 at a

A2/
higher market value than in Fiscal Year 1974,

1/ The term assessment can be used interchangab’y to refer
to the yearly assessment bill every property owner receives
or to the process of revaluation of properiy-in which the
market value is reassesséd and the property is thereafter
assigned ‘a higher, lower or the same market value. In order
to avoid any confusion the Court will use the term assessment
to refer to the annual billing process and tne term reassess-
ment to refer to the revaluvation of tne propexrty for market
value purposes. Throughout this Opinion the Court will use
the term cyclical rcassessment to refer to an ABC-ABC or AB-AB
type of reassesswent program in determining market values.

’ .
2/ oOriginally, the petitioners consisted of taxpayers who had
their market values increased and decreased a3 tue result of
the reassessment for Fiscal Year 1975. Subsequently, those
original taxpayers having a decrease withdrew from this case
and additional petitioners having an increase have been
joined as petitioners,
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The respondents are the District of Columbia, Walter E.

-2 -

_ Washington, the Mayor-Commissioner of the District of Columbia,
and Kenneth Back, the Director of the District of Columbia

Department of Finance and Revenue,

I

There are apétoximately 136,000 ﬁaxable properties in the
District of Columbia. The exact number is not relevant in this
action. Of those properties, approximately 75,000 were re-
assessed for Fiscal Year 1975.&/ Petitioners contend that for
Fiscai Year 1975 the respondents changed their method or
criteria for selecting properties for reassessment without
complying with the applicable provisions of the District of
Columbia Adminis;rapive P;pcedure Act (hereinafter referred to
as DCAPA)., See D, C. Code 1973, §1-1501, et seq. Moreover,
pecicionera argue that the method of selection utilized by

respondents for Fiscal Year 1975 violates the equal protection

provisions of the Constitution. U. S, Constitution, Amendment V.

" 3/ The District of Columbia is a municipal corporation created
by the Congress of the United States. D. C. Code 1973, §§ 1-101,
1-102. : ‘

4/ By way of explanation, it should be stated that the market
value as of July 1, 1973, would apply, for Fiscal Year 1974;
that of July 1, 1974, for Fiscal Year 1975, and so forth.
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The Distriét 1s required to reassess all real properties
once every year. D. C. Code 1973, §47-702. However, it has
been held in this as well as other j;risdictions that when a
taxing district is unable to make annual reassessments due to
fiscal and manpower shortages, "a cyclical assessment program
méy be permissible, provided an; incqualities resulting there-

from are of.an accidental and temporéry character", (Citations

omitted.) District of Columbia v..Green, 310 A.2§ 848, 855
(D.C. App. 1973). |

It is important to note that the ﬁeticioners do not
challenge the market values assiéned to their properties for
Figcal Year 1975; for the pucposes of this action it is con-
ceded that the market value resulting from the challenged re-
assegssments are corre;t. What they do challeuge is the method
of selecting the properties for,reasséssment. They have
stipulated that the District lacks the resources to make an
annual reassessment but argue that the District is required to
use a cyclical reassessment program. Forlexample, one-third
of the properties would be reassessed for Fiscal Year 1972 (A);
one-third for Fiscal Year 1973 (B); and one-third for Fiscal
Year 1974 (C).

Peéitioners further contend or had contended that prior to
Fiscal Year 1975 the respondents used a cyclical reassessment
program but that without completing the cycle they again assessed

petitioners and at least some members of the class were reassessed

more than once .in a given cycle. They, accordingly, requested

this Court to enjoin the respondents from using unequal assess-

[ .
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ments as & basis for ta#ing property owners, and to enjoin
respondents from making any assessments different from those
existing on July 1, 1973.

Respondents' position is that they are not required to
follow a cyclical method for reassessment'but are only required
to select properties for reassessuwent which are in need of re-
assessment in order to obtain or maintain equalization.é/
Additionally, they contend that they have not used a cyclical
program in at least several years, therefore, they have no
reason to comply with the DCAPA. They argue chat their method
of selection of property for reassessment does not violate che
equal protection provisions of the Constitution.

Respondents also contend that the Court lacks jurisdiction

to entertain this action, and that the petitioners are not

entitled to injunctive relief, and that the Court is barred from

enjoining the assessment or collection of taxes by D. C. Code
1973, §47-2410.
There were extensive pretrial hearings in this case which

were later followed by a trial which lasted over two weeks.

5/ By equalization, the respondents mean that point where all
properties in the District have been assigned a market value
shich is equal to or almost equal to the true market valne.
Necessarily, it 1c virtually impossible to reach a point where
the assigned market value for a given fiscal year equals the
actual or true market value since the assessment figures are
based on a reappraisal made almost a year prior to the fiscal
year,
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The parties thereafter submitted proposed findings of fact
together with legal briefs,

. After considering the facts as found by the Court, together
with the legal arguments of the parties, this Court concluded
that .the Court had jurisdiction, that the respondents failed
to follow the prov;sions of DCAPA, that the respondents violated
the equal protection laws of the Constitution in their method
of selecting properties for reassessmont, and that petitioners
were entitled to the injunctive relief notwithstanding the pro-
visions of D. C. Code 1973, §47-2410.

When this Court found that it could not enter its Opinion
and final Order before July 1, 1974, it entered an Order enjoin-
ing the respondents from making, approving.or in aﬂy other way
utilizing an assessment different than that made for Fiscal
Year 1974. (See Order dated Juée 28, 1974.) The purpose of
that Order was to stay any action by ghe respondents pending
this Court's final order. As poigted out in that Order the
Court, while finding that the violations complained of by the
petitioners existed, still was faced with the question of an
appropriate remedy, Moreover, the Order entered by the Coﬁrt
did not actually prevent respondents from taking any action
for Fiscal Year 1975 since the Court understands that the
assessment bills are not scheduled to be sent to taxpayers

until September, 1974,



II
This Court has jurisdiction to hear this case pursuant
to D. C. Code 1973, §§11-101, 11-1202, Those provisions give
the Court exclusive jurisdiction to hear any case involvin; ‘
Distficc of Columbia taxes including én action to enjoln.the

assessment or collection of those taxes. See District of

Columbia v. Green, supra, Cf., Washington Theater Club, Inc. v.

District of Columbia Department of Finance and Revenue, 302 A.2d

231 (D.C. App. 1973).

I11

Based upon the testimony and evidence presented to the
Court, this Court makes the following findings of fact:

1. Petitioners are taxpayers of the District of Columbia
who own taxable property in the District of Columbia which has
been valued for assessment purposes for Fiscal Year 1975 at
higher than the valuation for assessment purposes of July 1,
1973, for the same property.

2, The respondent, District of Columbia, is a municipal
: corporation; The respondent, Walter E. Washington, is Mayor-
Commissioner of the District of Columbia. The iespondent,
Kenneth Back, is Director of the Department of Finance and
Revenue, an agency of the Government of the Digtrict of
Columbia,

3. Petitionéra brouéht this action as a taxpayers' suit

and as an uncertified class action on behalf of all persons
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owning taxable.propercy, residential and commercial, in the
District of Columbia which has been revalued for assessment
purposes for Fiscal Year 1975 at a valuation higher than the
valuation for assessment of July 1, 1973, for the same property.

4. Members of the class on behalf of whom petitioners
sﬁe ére§so numerous that joinder of all members is impractic-
able. .

5. All questions of law or féct affecting the right of
the members of the class to equal protection under the Fifth
Amendment to the United States Constitﬁtion and the statutes
of the District of Columbia are ;ommon to all members of the
class.

6. The claims of the petitioners are typical of the
claims of all members'of the claés, and the petitioners fairly
and adequately represent and can protect the interests of all
membexrs of the class.

7. Prosecution of separate actions by members of the
class would create a risk of inconsistent or varying adjudica-
tions or adjudications with respect to individual members of
the class which would as a practical matter be dispositive of
the interests of the other members of the class not party to
the licigation.

8. Respondents have acted on grounds generally applicable
to all members of the class.

9. The questions of law or fact common to the members of
the class predqminaée over aéy quésc;ons affecting only

individual members, and a class type action is superior to
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other available methods fog tle faixr and efficient adjudicati&n
of the controversy.

10. (a) Petitioners do not represent and do not seek
relief on behalf of any 6wners of real property in the District
whose property was razed or destroyed since its valuat;on.for

assessment purposes on July 1, 1973,

(b) Petitioners do not represent or seek relief
for any property owners on whose property new buildings have
been constructed or other new structures added since their

valuation for assessment purposes on July 1, 1973,

il, Petitioners do not represent or seek relief for any
property owners whose properties are involved in exceptional
administrative actions, or which are changed in value for
reasons not involved in this action, as stipulated between
the parties.

12, Petitioners do not seek to represent the approximately
15,000 owners of real property in the District whose valuation
for assessment purposes for Fiscal Year 1975 was lower than tH;
valuation for assessmont purposes for Fiscal Year 1974, The
intereosts of those owners-taxpayers are adequately represented
by the District of Columbia.

13. On Monday, April 22, 1974, the following legal notice

' was published by counsel for petitionéra in the WQahing;on

Star-News at page D-5 and in the Washington Post at page C-8

and on Wednesday, April 24, 1974 in the Washington Law_Reporter:
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GILBERT HAHN, JR. AMRAM, HAHN & SANDGROUND
700 Colorado Building
Washington, D. C. 20005

This Notice Is to All Real Estate Property Owners Who
Received Change In Assessment Notices For Fiscal Year
1975 Real Estate Taxes In The District of Columbia,

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
TAX DIVISION

TOM AND MARGUERITE KELLY, ET AL.
Petitioners

v. Docket No. 2225

DISTRICT OF COLUMBIA, ET AL.
Respondents

N N N N Nt N N

PUBLIC NCTICE

PUBLIC NOTICE I8 HEREBY GIVEN THAT PETITIONERS,
comnercial and residential taxpayers in the District
of Columbia, have on their behalf and on behalf of
approximately 62,000 taxpayers in the District of
Columbia filed the instant action against Respondents
cecking a Court order (a) enjoining the Respondents

from using unequal assessments as a basis for taxing

texpayers owning taxable real estate in the District

of Columbia, (b) enjoining-the Respondents from mak-
ing any assessment different from the assessments
existing on July 1, 1973 for Fistal Year 1975 taxa-
tion, and (¢) in the event that no injunction is
granted, refund petitioners excess taxes paid by them.
This suit i3 an uncertified class action suit, tax-
payers' suit and individual petitioners action.
Approximately 62,000 taxpayers, residential and
cc—ecrcial whose valuation of property for assecsment
purpoces has been increased for fiscal year 1975 may
boe affected beneficially by this action. However,
thore are enother approximately 15,000 taxpayers,

wvhoce valuation for assessment purposes for fiscal year
1975 was reduced. If this suit is successful, their
valuation for assescment purposes for fiscal year 1975
rry be returred to the valuation for ascessment purposes
ao it existed for fiscal year 1974. Petitioners believe
that the interests of the said 15,000 taxpayers, afore-
eccid, are adequately represented by the District of
Columbia. Trial cormences Monday April 29, 1973 before
Judse John Penn in Superior Court of the Districc of
Columbia. This notice 1is being published once each in
the Washington.Post, Evening Star-News, and the Daily
Washington Law Reporter.
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14. Petitioners Tom and Marguefite Kelly were notified
after January 26, 1974, that the valuation for property tax
- agsessment oﬂ their single family residential property in
Square 814, Lot 800, known as 420 Constitution Avenue, N.E.,
had been increased by 31.7 percent from $51,600 to $68,000.
iS. Petitioners Val E. and Jean L. Lewton were notified
after January 26, 1974 that the valuation for ﬁroperty tax
assessmeﬁt on their single famlly residential property in ’
Square 972, Lot 52 known as 404 10th St., S.E., had been
increased by 114,26 percent from $18,i82 to $39,000.

16. Petitioner Muriel Nellis was notified after January 26,
1974, that the property tax assessment on her singie family
fesidential property in Square 1972, Lot 803, known'as
3539 AlbémarleAStreet, N. W., had been increased by 36.6 percent
from $48,950 to $66,370.

17. (a) 1t was stipulated that each of the petitioners,
if called, would give similar testimony to that given by those
petitioners who did testify.

(b) Each of Ehe other petitioners and all of those
. similarly situated has had or will have 1its, his or her val?a-
tion for assessment purposes increased in similar amounts.

18. (a) The respondents have revalued for assessment
purposes approximately 75,000 taxable.properties in the District
of Columbia for Fiscal Year 1974 based on market values of the

properties as of calendar year 1973, raising the market values

of approximately 60,000 properties and lowering the market vali.es

of approximately 15,000 properties.
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24, The respondents intend not to reassess annually all .
of the apprqximately 136,000 taxable properties for Fiscal
Year 1976 on the grounds of lack of resources and manpower,
25. Respondents have revalued for assessment purposes
approximately 75,000 owners of taxable property in the
District of Columbia .for Fiscal Year i975,increasing the
valuation for assessﬁent purposes on approximately 60,000 and
decreasing the valuation for assessment purposes of approx-
imately 15,000, '

26. Unless restrained by this Cburt, the respondents do

not plan to reassess for Fiscal Year 1976 only those properties

which were not reassessed for Fiscal'Year 1975. Réspondents
may in fact reassess some or all of those propertiés which have
been reassessed for Fiscal.Year 1975; and may reassess some Or
all of those properties which had not been reassessed in Fiscal
Year 1975.

27. Respondents have fixed standards or criteria for the
selection of properties for reassessment purposes for Fiscal
Year 1975 different from the standards oxr criteria laid down in
D. C. Code Title 47, Section 702: |

Assessment of real estate in the District of

Columbia for purposes of taxation shall be made

annually. . . .
in that the criteria or standards fixgd by respondents for the
selection of properties for reassessment purposes in Fiscal
Year 1975 are other than '"annual’,

28. For a number of'years,.representatives of the

Department of Finance and Revenue, in appearances before

_.‘,,N._m‘-ﬂ,mw_ B

e e s
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.commiCCees of Céngreés, b& official réleases, and statements
to the City Council as well as in an informational pﬁmphlet
entitled "Your Real Estate Assessment" had led the public to
believe that real properties were selécted for reassessment
by use of a cycle,. |

'29. A "ecycle'" has a well-understood meaning in standard
dictionaries, commén usage, and decided court cases, and the
understanding of petitioners as applied to a cycle for select-
ing'properties for revaluation for assessment éurposes, viz:
that it is a period of time, whether 4, 3 or 2 years, during
which time every property is revalued fpr assessment purposes
once and only once, in a regular rotation, which is repeated
in each subsequent cy?le, and that each cycle has a fixed
beginning and end.

30. Representatives of the Department of Finance and
Revenue altermatively said there was no cycle employed in
Fiscal Year 1975 and a cycle would not be employed for Fiscal
Year 1976 or that a "cycle" meant an indefinite period of time,
which had no beginniﬁg or end, and during which "cycle" some
properties would be revalued more than once and other propefties
would not be revalued at all - further that some properties,
the same classes of properties frequently, would be on different

J .

"cycles", e.g. "cycles within cycles". o

31. Respondents offered no evidence indicating that an
attempt was made to communicate to the public the actual method

used for selection of real properties for reassessment,

¥
o~
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32, It ié significant that after the decision in

District of Columbia v. Green, supra, there 1is no reference

in the document entitled '"Your Real fstate Assessment'" to
the criteria actually usea by respondents in selectiné
properties for reassessment,

'33. The petitioners, four of whom are newspapermen and
three of whom are atcorﬁeys, all formed the impression that
the City was on a cyclical reassesﬁnent program.

34, The.petitioners would not feel unfaiély treated if
all properties are revalued for assesément purposes annually.

35. The respondents. do nof plan to reassess annually
before Fiscal Year 1977,

36. An "annual tax revaluation cycle" means a revaluation
for assessment purposés in whichAevery proéerty is revalued
for assessment purposes only once in ;ne year with a definite
beginning and end to the one year cycle, which is the year
itself,

37. It was stipulated that each of the petitioners, if
called to testify, would testify that he was unaware ofbthe
system of selection of properties for valuation for assessment
purposes as described by Respondent Back,

38. Respondents did not use for Fiscal Year 1975 and do
not intend to use for Fiscal Year 1976 a cyclical reassessment
program,

39. Representatives of the Department of Finance and
Revenue testified that they ﬁsed thfee criteria in selegéiﬁg

residential neighborhoods and non-residential categories of

i o
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property for revaluation. Those criteria are the median ratioq,
the coefficient of dispersion, and the last year of reassessment.
In fact, with respect to residential propexty, while reference
may have been made to the three criteria, many other factors were
employed to select residential neighborhoods for reassessment
such as the advice and recommendation of the Land Value Adviéory
Committee, the results of field reviews, and recommendations of
private realtors and appraisers,

40. In the case of non-residential categéries little or
no use at all was made of the three ériteria; and no clear
reasons were given for the selection process of those properties.

41. By their nature, commerciai properties are valued
based upon income produced by those properties rﬁther than
comparative sales which maae use of two of the criteria: median
ratios and coefficients of dispersion, are of no use at all.

42, The selection of commercial property appears somewhat
arbitrary. The testimony was not clear as to whether or not
large office buildings were reassessed "every year" or according
to their inclusion in residential neighborhoods or every so
many years,

43. No records are kept from which the employees of

-respondents can tell accurately which properties wcre actually
reassessed and when, The map, on which a color system of
recording when residential neighborhoods were valued, is
admittedly reconstructed .from an original map which is colored
in annually and not retained. No system exists showing what

one criterion or group of criteria was used to select any ome
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.neighborhood. With respeét to commercial property, records

were incomplete. No witness representing the respondents could

successfully interpret petitioners' Exhibits 21-24 inclusive
to say exactly when categories of commergial property were
reassessed or parts of éategories.

‘44. The task of a taxpayer finding out éhén similar
categories of prcperty would be or have been reassessed is
hopeless. There is no one place or one person or group of

persons who could supply such information.

45, The Land Advisory Committee is a group of real estate

men, appraisers, brokers, mortgage bankers, and real estate
developers and agents, They.give advice as to how to value
land and improvemencsvand which neighborhoods and categories
of commercial property to reassess in a given year. The
possibilities for conflict of interest are substantial, No
regulations or guidelines contro} their work or the parts of
the City on which they give advige.

46. Some of the Land Advisory Committee members are the
competitors of other real estate owners_whose property their
advice affects. They may have interests of their own whether
as lenders, appraisers, brokers, owners or tenants which are
inevitably affected by their advice.

47, Petitionefs' Exhibit 24 was incontrovertible proof

that at least those 9,000 properties had not been revalued for

three years. Petitioners siowed that Neighborhood 40 met the

criteria for reassessment and had an adequate number of

comparable sales, Presumably, the properties in this neighborhood
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were overvalueé according to the testimony and market values
were falling. The effect of this fa}lure to revalue was to
require owners to pay a tax higher than indicated by the true
market value,

48. The flaws in tte system are many and obvious, No
e#acé system exists for selecting just those properties each
year which are the fartﬁest above or.below some theoretical
point of equal}zation. Even if a neighborhood.or,category of
commercial property is chosen for reassessment, it is impossible
to do more than deal with the mean or ;verage of all the
properties in a neighborhood or category. Individual properties
within the neighborhood or category will inevitably not be among
that group of properties whose value is farthest above or below
the mean or average, While propértie; outside the neighborhoods
or categories will inevitably be among those properties whose
value is farthest ffom the mean or average.

49, (a) No credible evidence was presented to show that
the system used produced what respondents'refer to as equalization.
The documentary evidence of equalization on its face for Fiscal
Year 1975, using only the criteria of median ratios and co-
efficients of dispersion, shows no significant difference with
respect to residential properties from Fiscal Years 1974 and
1973. With respect to commercial properties there was no way
to show equalization at all. Further, with respect to commercial
properties, since their valuation is based on income, comparable
sales were admittedly inadequate to prove or disprove equalization.
In any case, no credible evidence of equalization of commercial

properties was offered.

-
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(b) No records were kept in any case to show which
properties had been reassessed, and why, or why the non-revalued
properties had not been reassessed.
(¢) The existence of the Land Advisory Committee
flaws the selection process, in any case, becauce of the exist-
ence of conflicts of interest in their advice. Respondents have

no record of what advice was taken or rejected and why.

Petitioners' Exhihits Nos. 83-81, and 31 show that the Committee's

advice was frequently, if not usually, followed.

50. In selecting properties for revaluation for assessment
purposes, the District purportéd to follow three basic criteria,
including: |

(1) The sales-assessﬁént ratio by heighbor-

hood for the most recent calendar year;

(2) The coéfficient of dispersion by
neighborhood for the most recent calendar year;

and

(3) When the property was last revalued

for assessment purposes.

(a) The District failed, however, by their own
admission, to follow such criteria exclusively, and in fact
often.based their decisions on which neighborhoods to select
for revaluation on general market information taken from news-
paper articles and purely oral communications.

(b) No record was kept by the respondentp of which
of the criteria they relied on in selécting either nnighborhéodl

or particular properties for reassessment.
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(c) None of the officers of the District who
testified as to criteria used in selecting neighborhoods or
_ properties for reassessment could testify as to which cricéria
were used in any pafticu}ar case, but_could only give the con-
clusory rote answer that they used the three criteria:A

(d) Thebbest records of revaluation of neighbérhoads
for assessment purposes are large, wéll maps of the City on
which neighborhoods are colored in as they are done. Apparently,
those maps were not retained. '

(e) No witness could'testify precisely as to the
meaning of many of the written statements on the maps, and the
testimony of the witnesses was frequ;ﬁtly contradiétdry as to

what certain statements meant.

-

(£) The work program of the District for Fiscal Year
1975 w#s to reﬁain "flexible" and was always subject to change
based on oral recommendations of the Land Adviéory Committee,
individual assessors or priQate persons.” No record was to be

kept of changes made in the program or why they were made.

v _

Although this Court has made specific findings of facts
(Part III, supra) it is felt that further elaboration of those
facts is necessary in view of the nature of the legal questions

presented herein and the extraordinary relief graﬁtad by the
Court. Those matters set forth in this Part of the Opinion are

to supplement the'Court's'findings and constitute additional

findings.of fact,
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A. The Sclection Process Used by Respondents
Prior to Fiscal Year 1975.

It.is, or at least was, the position of the pegitioners
that prior to Fiscal Year 1975,‘the respondents used a cyclical
reassessment program. Petitioners argue that respondents are.
collaterally estopped ffom presenting.contradictory evidence
as to the method of selecting properties for feassessment prior
to 1975 because a finding of a cyclical reassessment program
has been made by both the trial and éppellate courts in

District of Columbia v. Green, 101 Wash. L. Rep, 1737, 1749,

1761 (Super. Ct. 1973) affirmed 310 A.2d 848 (D.C. App. 1973).
This Court cannot find in those opinions a specific finding

of fact that, for Fiscal Year 1974 or prior éhereto, the

respondents actually ;sed a cyclical reassessment program in

selecting properties for reassessment based on market value.

As the Court of Appeals pointed out, there are three factors
which are used to arrive at an assessment (bill) for real estate

taxes. First there is the market value (sometimes referred to

as estimated market value) which is the "fair market value of

a particular property as determined from time to‘time by District

assessors”. Second is the debasemgnt factor which "is the per-

centage of market value upon which the tax will be levied". lLast

is the tax rate which is expressed in terms of dollars per hundred
tax rate i |

of the property's assessed value. The court then went on to refer

to the "planned cyclical reassessment program, conceived and

orally implemented by the Director of Finance and Revenue" but

in using that language it was refefring to the stair step approact.

used by the respondents in increasing the debasement factor on
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residential properties from 557 to 60%. 301 A.2d at §51. Based

on the above, it does not appear that respondents are collater-
ally estopped from presenting evidence or arguing that the
selection process prior to Fiscal Year 1975 was other then
cyclical.

Respondents argue that they did not use a cyclical re-
.assesswent program for determining market value and the evidence
would support their argument. 1In fact, the evidence supports
a finding that the respondents did not have any type of planned
program for select}ng neighborhoods or properties for reassessment.

While the facts support the respondents' argument that they
did not use a cyclical reassessment program for prior fiscal years,
it 1s unclear why the Director and other representatives of the
Department of Finance and Revenue have made ctatements to Congress,
to the City Council and to taxpayers of the City strongly implying

that the District of Columbia was utilizing a cyclical reassess-
ment program,

In testifying before Congressional Committees over a number
of years, representatives of the Department of Finance and Revenue
frequently referred to 'cycles" iﬁ determining market values.
Below are just a few of those representations. |

« o . %hé day we finished it [reassessment

program] we started another reascessrment

cycle, and we have now reassessed the City
again and are starting over the second time.

What we find with the present staff is
that it takes us four years to recassess the
City, and we think it is too long. (Matter
in brackets and emphasis the Court's.) Hear-
ings on H.R. 6453 before a Subcommittee of
the House Committee on Appropriations, 89th
Cong. 1lst Sess., at 142 (1965).
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. . . We are requesting herc enough positions to
do this reassessment once in every three years
rather than once in every four. I wish we could
do it once every other year. The law says we
shall do it every vyear, but we can only do the
best we can with what we have. (Emphasis this
Court's .) Hearings on H.R. 6453 before a
Subcommittee of the House Committee on Appropria-
tions, 89th Cong., lst Sess., at 143 (1965).

‘« « o However, we have missed all of this value
increase in the four years the property has been
continued to be taxed at the prior level of
assessment. By shortening this cvcle down to
three years we will pick that up at the $75,000
mark and get that for a vear when we wouldn't
have gotten anything.. Thais is when the direct
cash return from the speedup of the reassessment
cycle occurs. (Emphasis this Court's.) Hearings
on H.R., 6453 before a Subcommittee of the House
Commiftee on Appropriations, 89th Cong., 1lst Sess,,
at 144 (1965). .

. » o This comittee four years ago granted the
necesscary staffing to permit us to go to a three-
year cycle., I believe this is still too much of
a time lag in a rapidly changing real estate
market and accordingly am requesting staffing in
this budget to initiate the first step to reduce
our raassescoent cycle to two years. (Emphasis
this Court's.) ii2arings on H.R. 14916 before a
Subcommittee of the House Committee on Appropria-
tions, 91st Cong., lst Sess,, at 495 (1969).

. « « Over the years, additional personnel have
been authorized which have permitted us to reduce
the -reessessront _cycle to three years, and in
ficcal 1970 additional positions were granted to
allow us to begin to move toward a 2-year cycle,
(Emphasis this Court's.) Hearings on H.R. 17868
before a Subcommittee of the House Committee on
Appropriations, 91st Cong., 2nd Secss., at 211
(1970). Hearing on H.R. 17868 before a Sub-

comnittgee of the Senate Cormittee on Appropriations,

91st Cong., 2nd Sess., at 695 (1970).
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. « « We have begun a major long range program to
automate the real estate assessment process with

the purpose of decreasing the assessment cycle

from the presen. 3-vear cycle to a l-year cycle.
(Emphasis this Court's.) Hearings on H.R. 11932
before a Subcommittce of the House Committee on
Approprlacions, 92nd Cong., lst Sess., at 445 (1971)

. For a number of years we were on a 4-year
‘reacsessment cycle, which was much too long in our
opinion. Additional positions have been granted
and we.now have the reassessment cycle to three
years or less. Last year we told the Committee
that we were going to work towards a 2-vecar cycle.
If we can further computerize the operationm,’ we
are of the opinion-that we can go to a l-year
cycle by using computers and ways that we didn't
even know about a few years ago., (Emphasis this
Court's.) Hearing on H.R. 11932 before a Sub-
comuittee of the House Committee on ApprOpriacions,
92nd Cong., lst Sess., at 447 (1971).

« + « The reason is the program would permit us

to keep our assessments closer in line with market
values, If you reassess a property only once in
three years, the market value of that property

‘may have moved considerably in that period and

you are losing the revenue that would have accrued

if you were rcassessing it ‘each year., (Emphasis

this Court's.) Hearings on H.R. 15259 before a
Subcommittee of the House Committce on Appropriations,
92nd Cong., 2nd Sess., at 364 (1972).

Similar statements were contained in budget submissions to

the City Council for Fiscal Year 1973. There, the Department

of Finance and Revenue Report stated (p. 4-8):

The Department of Finance and Revenue has
begun a long range program for automating the
real estate assessment process for the purpose
of accelerating the reasc~ssmont cycle. At the
present time, the Department is on approximataly
a 3-year recassnsscment cycle and is in the process
of decreasing this cycle to two years. (Emphasis
this Court's.)




While it is true that the representatives of the Department
also referred to their attempts to maximize equalization of
properties in the District, the logical interpretation a taxpayer
would reach was that the City was on a cyclical reassessment
program in determining market value. Statements made both to
Congressional Committees over a number of years and to the
City Council all specifically refer to reassessing properties
under a cyclical arrangement and cleafly imply a cyclical
reassessment program.

In an informational pamphlet apparently sent out to all
real estate taxpayers in 1973 or 1974 entitled 'Your Real
Estate Assessment' (Pet. Ex. 2) by the Department of Finance
and Revenue, it {3 stated (p. 1):

Full valv~, Tirst, ectimated full values of
individual proporties arc determinad by the

Assessors's 0fJicc, Dcecauce of th2 large numbder

of properties to roview and tho linmited tim2 and

stalf to revicw them, it has not been possible to

review all properties in the City cach year., [t

the pres2nt ti—~ vcour pro= =ty 12 raviz—ed annroxe

irately onece ewvery to yonrs. Taus, the change,

if any, in your csseasmont followring a review of

your property rcfleccts the irpcet of market forcaes
over this period of time. (Emphasis this Court's.)

While finding, based upon the evidence offered by the
respondents, that the District did not have a cyclical reassess-
ment program for determining market values for Fiscal Year 1975
and prior thereto, the Céurt algso finds that by its statements
to Congress, the public, and directly to the taxpayers, the
District left the distinct impression that it was on a cyclical

reassessment program. Every taxpayer had reason to believe
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that his or her property was being revglued once every four,
three, or two years based on a cyclical reassessment program.
Moreover, the representatives of the Department of Finance‘and
Revenue have presented no evidence wh#tsoéver which would
indicate that they at an; time attempﬁed to clarify of,ex-.
plain what they meant, by the term "reassessment cycle"., 'This
Court find# then that those public pfqnouncemehts amoﬁnted to
a statement by the respondents that they were on a cyclical
reassessment program and that therefore eve?y real property tax-
payer in the District of Columbia had' the right to rely upon
those representations and to acf accordingly. |

The Director testified in this case that the cycles used
by the District do not begin and dé not end, He stated there-
after that there are cycleé within c&cles and that some neigh-
borhoods may have 2-year cycles and some 3-year cycles., Moreover,
he and other representatives of the Departmentiof Finance and
Revenue have testified, fot‘example, that in a 3-year period,
some taxpayers may be reassessed once, others twice, others
three times, and perhaps some not at all,

The facts are clear, there is no cyclical feassessment
‘ program in the District of Columbia aﬁd 1f there are any cycles
that there are approximately 136,000 cycles; one for every parcel'
of property. The same applies for compercial as well as
residential property. |

B. The Selection Process in Use by the District.

The District employs what is called, a "flexible" system

for selecting p;oPertiea for reassessment. Instead of follow-
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ing the inflexible or mechanical method of selecting properties
such as a cyclical reassessment program, the District represen-
tatives allege that they attempted QQ select those areas reflect-
ing the most Activity and showing the gréatest increase and
sometimes the greatest decrease in market values. This type of
selection is sometimes called "hot spotting". |

The District is broken into 56 neighborhoods. 1In theory,
the neighborhoods are supposed to se more or less.homogeneous.
Thus, again in theory, if some of fhe~pfopertiés in the neighbor-
hood are increasing in value, it {is likely that other properties
in the same neighborhood aré_algo increasing in value.

In order to determine those neighborhoods ripe for reassess-
ment, the respondents look et a number of factors. First, they
consider three criteria, the median.ratio, the coefficient of
dispersion, and the date when the neighborhood was last roassessed.

A comparison of tbe lacest assessed value and the sales

values constitutes the assessment/sales ratio. The r~dinn ratio
is a number derived from a serics of asséaomsnt/aales ratios;

the median being the assessment/sales ratio which has an equal
number of assessment/sales ratios higher and lower than the median

ratio. The cocfficient of disparsicn is used to express the

disperity between the true values. Thus, "the higher the .-
coeffidient, the greater the difference between the last assessed

fair market value and the fair market value indicated by sale",

District of Colurbia v. Gresan, suprn, at 856.
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In selecting the neighborhoods.to be reassessed, repre-
sentatives of the Department of Finance and Revenuve first have
~ a "review" of the various neighborhoods in the City. This {is
a study of all properties in the City utilizing the three
criteria set forth as well as recommendations of the Land .
Value Advisory Com@ittee' The review.is not an Actual'pﬁysiéal
review of the property but is in efféct a papef study. Based
upon the review, the representatives'bf the Department then
decide which neighborhoods should be subjected to a "field
review'". A field review is an actual'physical visit by District
Assessors to a neighborhood or indiv%dual properties. Again,
the assessors will consult with privafe realtors gﬁd'appraisers
when they visit the neighbqrhood in order to determine whether
that neighborhqod should be finally selected for reassessment.
Thereafter, the Depértment‘mﬁy elect to reassess the neighborhoods
originally selected at the time of the review or may drop some
and elect to look into other neighborhoods.
Representatives of the Department concede that after havinmg'
made the initial selecéion of neighborhoods at the "review",
it is likely that those neighborhoods and properties will be re-
aaseséed after the field review. They also concede that neighbor-
hoods or properties more in need bf reassessment, in order to
obtain equalization, may be passed over if not selected at the
time of the initial review. This may result simply because the
District does not. have the manpower of resources to look clo;ely

at every neighborhood or every parcel of property.
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It is clear that the Land Value Advisory Committee had
considerable input in the selection of those neighborhoods and
properties at the time of the initial review. An indication
of the input that the Land Value Advisory Committee has in
selecting neighborhoods or properties is demonstrated by the
following colloquy between the Court and a representative of
6/
the Department of Finance and Revenue:
Q Now, if I should ask you exactly how you
selected a neighborhood, what items would you look
for? What records would you look at?
A I would look at the assessment sales ratio
. studies, for number one, which gives us the two.
We could look at the assessment record card, which
is a card that we have with the history of that
property on it, to find out when it was last reviewed.
There we would, say, contact our Land Evaluation
Comnittee for their recommendations.

Q How do you make contact with the Land Evalua-
tion Committee? .

A By letter.
And you retain copies of those letters?

Yes, Your Honor, we do. . .

L > L

How do they respond back?

A Vell, it's usually followed up by a tele-
phone call from our office to sece who will be in
attendance, because the appraisers are hard some-
times to get to com2 in, and try to establish a
time on the calendar vhere we could get a group
of four or five of these men to sit down with us
and decide these values,

Q And do you take one ncighborhood at the
time, or do you take groups of neighborhoods?

A Yes; we take a neighborhood at a time.

Q All right. I take it, then, what comes
from this mceting might also be fed into the question
of whether or not you should actually reassess a
particular neighborhood?

6/ Testimony of Charles W. Fortney, Jr., Department of Finance
and Revenue.

R e T
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A Yes, Your Honor.

Q Now, I know I can turn and find che figures

that are cited, for example, in Exhibit 15. That 1is,

the coefficient of dispersion, median ratio, and so
forth., Where would I find information concerning
the input; that is, the result of these meetings of
the Board? .

A Well I believe there's only notes kept for
the Land Evaluation Committee,

Q It's not a verbatim transcript?
A No, sir.

Q 1Is there any written report that is filed
and placed on the record?

A 1 think we have some reports, someone's
notes, that's kept the notes and had them typed up
for their recommendations.

Q 1Is this a recording secretary?

A No. No,'it'o just the eppraisers notes that

.happened to be attending the meeting at that particular

time.

Just personal notes?
Yes, sir.

Are they required to maintain notes?

No, sir.

o > O > 0O

So, they may or may not maintain notes?

A The Lond Advisory Committce people, the ones

that we have on there, do not give us their recommenda-

tions in writing; it's rore or lcss a round table
discussion, and sclection, of more or less picking
their brains to find out what they think of the
various neighborhoods.

Q Vould you say, though, that this type of
meeting is an important factor in selecting the

neighborhood? .. . C .

A I'think it 1s, Your Honor.
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Q In addition to the median ratio and the
coefficient of dispersion? - "

. A Yes, it is, Your Honor, because the men are
in the field of appraising and a lot of times they
know of where sales are taking place way before we -
even receive them in our office. et

® Q But am I correct that, to the best of your
knowledge, there is nothing that.you can present to.
me at this time that would show to me or be able to
demonstrate what type of input was made as a result
of those meetings, because there.are no notes?

&1
Vﬁ} A Not that I know of, Your Honor. -

L 4

Q So, that is something that is lost? . ﬁ:

a®

; A It's always been a round table discussionm,.:
-* Eﬂ% same way with the selection of these neighborhoods,.
We take the supervisors and try to discuss and set up
« a work program, based on the resources that we have,
What can we do and where should we go. T

. - - r

The Land Value Advisory Committee is made up of privﬁte

.

appraisers or realtors who are knowledgable about property in -
the Diétrict of Columbia, 'Tﬁe members of the committee are
appointed'by the Director of the Department of Finance and
Revenug apparently upon the recommendations of other members
of the Department.

Since the Court was advised th#t the Land Value Advisory
Committee has such considerable‘input‘in the actual selection
of neigﬁborhooda or particular ptopettieaAfor reagssessment,
and gince no attempt is made to granoqribe or keep an} fecord
of th;.tecommendacions of particular pembers of that committee,
the Court inquired of another Department tepresénta;ivt vhether
members are required to disclose theif.real estate 1ntoxe§to'

or holdings as a means of avoilding a possible conflict of

interest. Moreover, the Court inquiréd whether the Director



- 31 -

‘or the Departmenﬁ had escéblished any guidelines, gither oral or

in writing, which were used to avoid possible conflicts of

interest or the appearance of impropriety. In response, this
7/

representative stated:

. . the Court can rest assured that if an individual
is given information relative to a particular piece
of property that he may own, it isn't very long before
someone of that committee hits him over the head,
because they will say right out that you have an
interest in it, and they know the facts of that man's
transactions. So, we have these.people as watchdogs
on one another. They are not going to say. or try to

" say don't assess me, or assess someone else, They are
in there to give us advice, and valuations.

Q But there is no disclosure that they provide?
A No. |
It should be made clear that the Court saw ﬁo evidence
whatsoever of a conflict of interest, wrongdoing or impropriety
by any member of the Land Value Advisory Committee but was only

concerned over the possibility of such a conflict and how

respondents have acted to avoid that problem,

The Court finds many problems with the District's present

system for selecting neighborhoods and prqperties for reassessment,

First, the respondents could not demonst;ate that they had
achieved equalization although their program ﬁas been in operation
for a number of years. Second, in many cases the Department
representatives were. unable to examine their records and to state
why a particular neighborhood had been selected or not selected
for reassessment. For example, the three criteria might have
indicated a need for reassessment but the neighborhood had not

been reassessed. No records were kept from year to year to

1/ Testimony of Edward S. Baran.

P e



- 32 -
indica*te why an assessment had not been made. 'Third, the
Land Value Advisory Committee at time of "review" énd other
realtors and appraisers at time of "field.reviewﬁihad a
considerable input in the selection of neighborhsods and
properties, but there is no way to determine from the records
w@ether that input was decisive in selecting or not seieccing
particular neighboirhoods or properties for reassessment.
Fourth, it was revealed'that under'the District's system,
one property owner could be assessed once in three years,
another twice in three &earé, a third'}hree times in three
years, and a fourth not at all in three years. Fifth,
respondents did not and do not keep detailed records -of which
neighborhoods or properties have been reassessed from year to
year. Sixth, there is no system whicﬁ would require that
a given parcel of property be reassessed within a given period
of time. Seventh, there is no way in which a taxpayer can
challenge the fact ;hat his property has been selected for

reassessment since the respondents failed to keep adequate

records,

v
. Petitioners bring this as taxpayers or in the nature‘of
a class action on behalf of themselves and all other similarly
situated. Respondents contend that the case cannot be maine
tained as a class action since it has n&t'been certified as

8/
such by the Court, D. C. Super, Ct. Civil Rule 23-1I.

8/ Petitioners never requested such certification.
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Respoudenés overlook the fact that this case was filed
in the Tax Division of this court since that Division has
exclusive jurisdiction over such acgions. See Part II, supra.
There is no provision for class actions in the rules of that
Division. D. C. Super. Ct. Tax Rule 3(a). Moreover, the
pétiéioners bring';his as a taxpayer action to enjoin the
assessment of a tax allegedly resulting from unequal reassess-
ments made by responéents. |

Assuming'arguendo,-that petitioners are réquired to comply
with the rules pertaining to clﬁss aciions, the Court finds
that petitioners can still mainfﬁin this case as a class action,
They have met all of the prerequisites of a class action.

(1) The class here is so numerous that joinder of all members
would be impractical.. (2) There a:e.questions of law or fact
commén to the class. (3) The glaims.or defenses of the
representative parties are typical of the claims or defenses
of a class.' (4) The representative parties will fair1§ and
adequately protect the interest of the class, D. C. Super. Ct,.
Civil Rule 23(a).

Respondents further contend that the petitioners have
failed to give the required notice of the case to the purported
members of the class. D.C. Super. Ct. Civil Rule 23(c)(2).
Petitioners published'notice of the pendency of this action in
the Washington Law Reporter, Washington P;st, and the Washington

Star-News. See Part III(13), supra. However, the notice would

not appear to gompl? with tﬁé stric£ requirements of Rule 23(c)(2),

as outlined by the United States Supreme Court in construing
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that rule., Eisen v. Carlisle & Jacquelin, U.s.. , 94 s.Ct.

2140, 40 L.Ed. 2d 732 (1974). In Eisen the case was brought

under Rule 23(b)(3) whereas here, even if the Tax Division had

a rule similar to Rule 23, this action would fall under Rule 23(b)(2).

The strict notice provisions referred to in Eisen do not apply
to RJle 23(b)(2) actions where the pa?ty is seeking fiﬁai in-
junctive relief. ©See D. C. Super. Ct. Civil Rﬁle 23(c)(2).

The taxpayers in this action are not only ;eeking injunctive
relief but are doing so on the grounds that the selection process
for reassessment followed by responde;ts violates the equal pro-
tection clause of the Constitution. Once the Court makes such
a finding, the entire selection process falls, forhif it is un-
equal to petitioners it is necessarily unequal to all others in

S/

the class, and any relief would go to the entire class.

9/ See in this connection the Advisory Committee's Note,
Proposed Rules of Civil Procedure, 39 FRD 98, 102 (1965) where it is

stated: * * *

Subdivision (b)(2). This subdivision i{s intended
to reach situations where a party has taken action
or refused to tcke action with respect to a class,
and final relief of an injunctive nature or of a
corresponding declaratory nature, settling the legality
of the behavior with respect to the class as a whole,
is appropriate. Declaratory relief 'corresponds'
to injunctive relief when as a practical matter it
affords injunctive relief or serves as a basis for
later injunctive relief. The subdivision does not
extend to cases in which the appropriate final relief
relates exclusively or predominantly to money damages.
Action or inaction is directed to a class within the
meaning of this subdivision even if it has tecken
effect or is threatened only as to one or a few
members of the class, provided it is based on grounds
which have general application to the class,.
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VI
The parties agree that normally the respondents are réquired
to make annual reassessments of all real property. D. C. Code
1973, 547-702?9/ They ha;e stipulated; and the Court finds as
a fact, that the respondents were unable to reassess all real
property iﬁ the District for Fiscal Year 1975 due to fiscal
and manpower shortages.ll/ The petitioners_argue, however, that

when respondents fixed standards or criteria for selecting real

property for reassessment on other than an annual basis, such

9/ Cont'd =--

Illustrative are various actions in the civil
rights field where a party is charged with discriminat-
ing unlawfully against a class, usually one whose mem-
bers are incapable of specific enumeration. [Citations
omitted.] Subdivision (b)(2) is not limited to civil

rights cases.

10/ On October 20, 1970, the Department of Finance and Revenue
published the following statement in the District of Columbia

Register (Vol. 17, No. 8, Supp. 1, at 231):
ANNUAL REASSESSMENT REVIEW

The statutes require that valuations of all real
estate be made annually and that the determination of -
value for land end improvemcnts on any tract of land
be determined from actual view and from the best
sources of information available. The Office of Assess-
ment Administration performs these functions during each
calendar year from January 1 through December 31.

11/ A similar finding was made in District of Columbia v. Green_
310 A.2d 848, 855 (D.C. App. 1973).
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action constituted a "rule' and "rule making" within the
. 12/ : .
definitinn of the DCAPA, This Court agrees.

Under D. C., Code 1973, §1-1502(6)(7), "rule" and '"rule
wmaking" are dafined as follows:

(6) The term "rule" means the whole or any
‘part of any Commissiomer's, council's, or agency
statement of feneral or particular applicability
and future effect degigned to implement, interpret,
or proscribe law or policy or to describe the
organization, procedure, or practice requirements
of the Commissioner, Council, or of any agency;

(7) The term "rule making" means Commissioner's,
Council's, or agency process for ‘the formulationm,
amendment, or repeal of a rule;

It has been held that an order directing the Department

of Human Resources to set the level of public assistance payments

at 757% of the public assistance standards was a "rule". Junghans v.

Department of Human Resources, 289 A,2d 17, 23 (D.C. App. 1972).

Moreover, in District of Columbia v. Green, supra, at 854, it

was held that the Jinterpretation or implementation of the words
ffull and true valﬁe'" was & "rule'" and its formulation was
"rule making". | | |

It is conceded that respondents are required to make annual
reassessments of properties. Since they canﬁot do so because

of fisqal and manpower shortages, they have embarked on a program

12/ The effective date of the DCAPA was October 21, 1968.

D. C. Code 1973, §1-1501. The act required that all administra-
tive rules then in effect be publish~d in the District of
C:lumbia Register by October 21, 1970. D. C. Code 1973,
§1-1507. ‘

P o
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of making some reassessments only evéry two, three or foﬁr
years. That deviation from the clear statutory mandate falls
. within the definition of "rule" and "rule making" A necessary
part of the program is the method of selecting which properties
will be reassessed and whether they will be selected by '"cycle"
or s;me other means such as that utilized by the respoﬁd;nts.
The entire selection process, including the criteria used for
selection, is a "rule" and the formui#tion of that program
or policy is "ruie maﬁing".

The resp&ndents argue that, even if the Codrt should

construe-the method of selecting proPerties and the criteria

used therein, as a "rule" At is a practice that they (respondents)

have followed for years and well before the effective date of
the DCAPA. Thus, they concegd, there has been no change in
the selection proceéa for Fiscal Year 1975 and the petitioners
have no complaint under the DCAPA,

The simple answer is that although the respondents may
have used the present method of selection prior to Fiscal Year'
1975, they have.nevertﬁ;less led the petitioners and all other
. taxpayers to believe that they (respondents) were using a '
cyclical reassessment program. The Director and other repre-
sentatives of the Department of Finance and Revenue have con-
sistently referred to 'cycles', "reassessment cycles" and one,
two, three and four year ”cycies" in referring to their method
of selecting properties in cestiﬁony before Congress, reports
to the City Council, and informational pamphlets sent to tax-

payers. See Part IV - A, gupra. It would be a novel form of
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justice and equity indeed, for this Court to rule that petitioners

now cannot prevail on this issue because they mistakenly relied

upon the written and oral representations made by the Director

and representatives of the Department; The logical result of

such a ruling would be to tell the taxpayers of this City that

you accept the word of your Govermment at your peril.
This Court cannot accept such.an inference or result. The
respondents are bound by the statements of the Director and the

representatives of the ﬁepartment of Finance and Revenue just

as though the Department had actually used a cyclical reassess-

ment program, It was only through discovery and evidence pre-
sented in this case that the actual method of selecting
properties was determined, |

The public pronouncements made by the Deparfment can be
equated, for the purposes of this cdae; to a notice published
in the District of bolun»ia Register.  Those pronouncements,
made over a period of years, told the taxpayers that a cyclical
reassessment program was in use. The re?bondents have never

withdrawn or attempted to clarify or explain those prior state-

ments. The statements made Iin this case by Department officials

that the Department does not uge a c}clical reassessment program

are, what amounts to, a new public pronouncement of what would
be a "rQle" and "rule making'" under thc»DCARA; In waking that
rule, the respondents have not cowmplied with the provisions of
the DCAPA and have not complied with due process as provided

by that Act.
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VII
Respoadents next'argue that the pétitioners.cannot main-
tain this action, in which they seek injunctive relief, in

view of the prohibition contained in D, C. Code 1973, 547-2410

which prov1des

No suit shall be filed to enjoin the assess-
ment or collection'by the District of Columbia or
any of its officers, agents, or employees of any
tax.

The above statute is'patterned after Section 7421 of the
Internal Revenue Code of 1954, 26 U.S.C. 7421, which contained
a similar prohibition against enjdining the assessment or collec-
tion of federai taxes. Those cases intefpreting the federal
statute are also appropriate for consideration in the instant

case. District of Columbia ' Green,‘supra, at 852,

‘The case most often cited by coﬁrts considering a request

to enjoin the assessment or collection of federal taxes is

Miller v. Standard Nut Marparine Co., 284 U.S. 498, 509; 52 s.Ct.

260, 263, 76 L. Ed. 422, 429 (1932), where the court said:

((1jhere complainant chows that in addition to the
illegality of an cxaction in the guise of a tax
there exist special and extraordinary circumstances
sufficient to bring the case within some acknowl-
edged head of equity jurisprudence, a suit may be
maintained to enjoin the collector. (Citations
omitted.)

More recently, the Supreme Court ruled in Zncchs v, Williams

Packing & Navigation Co., 370 U.S. 1, 7, 82 S.Ct. 1125, 1129,

8 L.Ed 2d 292, 296 (1962), that the assessment or collection

of a tax can be enjoined:

= s, .y

e e g
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{I]f it is clecar that under no circumstances couid
the Government ultimately prevall, the central pur-
pose of the Act is inapplicable and, under the Nut
Margarine Case, the attempted collection may be
enjoined if equity jurisdiction otherwise exists,
In such a situation the exaction is merely in 'the
guise of a tax'". (Citations omitted.)

See also Alexander v. Americans United, Inc., U.s. ., 9%

S.Ct. 2053, 40 L, Ed, 2d 518 (1974); Bob Jones University v.

Simon, ___U:S.___, 94 S.Ct. 2038, 40 L. Ed. 2d 496 (1974).

The issue of whether the Cour; can grant injunctive relief
in this case is perhaps.not.as important in view of the ultimate
relief granted here. See Part IX, infra. However, this Court
notes that it has found that the respondents failed to follow
the due process provisions 6£ the DCAPA although required to
do so, and further, that respondents §iolated the equal pro-
tection provisions of the Conatiéutibp in’ their method of
selecting neighborhoods and properties for reassessment in
Fiscal Year 1975. éee Part VIII, infra,

The facts in this case specak for themselves. Those facts,

as in District of Columbia v. Gxrecen, nuprd, are so exceptional and

extraordinary as to merit equitable relief. For example, until
this action, District representatives have cénsistently stated
that they were using a cyclical reassessment program and no
doubt most if not all members of the class of taxpayers involved
herein have relied on .those representations bélieving that all
properties were being selected by some fair, mechanical system,
To deny the relief sought in this case and, in effect, make
every taxpayer -challenge this selection process in sepaxate

actions at some later date would be to allow respondents to do

s e
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indirectly what this Court holds is impermissible if done
directly. | |

Although the petitioners can qhallenge the reassessment
by appealing to the Board of Equalization and Review that
appeal would go to the qﬁestion of the vaiuation of the prop-
erty and not to the issue of selection of.neighbbrhooda and
properties for reassessment. See D: C. Code 1973, §47-2405.
Here, the issue is limited solely to the method of selecting
properties for reassessment. Respondents have apparently
conceded that this issue cannot be raised before the Board of
Equalization and Review. As stated above, under':he facts in
this case the Court finds that those facts are so exceptional
and extraordinary as to allow the granting of injunctive

relief notwithstanding D. C. Code 1973, §47-2410,

VIII
The prime issue in this case is whether the method of
selecting neighborhoods and prOpeftiea for reassessment violates
the equal protection provisions of the Consti&utiqn. The equal
protectio& clause of the Fourteenth Amnndﬁent has been read

into the due process clause of the Fifth Amendment and applies

to the District of Columbia. Dolling v. Sherpe, 347 U.S. 497,
7% S.Ct. 693,,98 L. Ed. 804 (1954). '

Once again the Court must note that it is undisputed that
the District has been unable, due to fiscal and manpower short-
ages, to reassess all real properties in one year as required

by D. C. Code 1973, §47-702. Addressing itself to that problem,

et e e ittt e e e e e e
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the Court of Appeals has stated in District of Columbia v,

Green, supra, at 855:

Under such circumstances a cyclical assessment
program may be permissible, provided any in-
equalities resulting therefrom are of an accidental
or temporary character. See, e.g., Sunday Lake Iron
Co. v. Wakefield, 247 U.S. 350, 38 S.cCt. 495, 62 L. &d.
1154 (1918); Johnson v. County of Ramsey, 290 Minn., 307,
187 N.W. 2d 675 (1971); Carkonen v, Williams, 76 Wash. 2d
617, 458 Pa. 2d 280 (1969) (En Banc); Skian~r v.
New Mexico State Tax Cormission, 66 N, M, 221, 345 Pa. 2d
750 (1959). Indeed, appcllees agree that if the District
had engaged in a cyclical program of adjusting the

 fair market value of properties in the City one group
at a time, this case would not have arisen.

Respondents vigorously argue that their program for selecting -

properties for reassessment is appropfiate in view of their fiscal
and manpower shortages and cite several cases which they contend
support their argument. This Court cannot agree.

After reviewing those cases citeq by respondents, the Court

finds that they are all distinguishable.  In Alborts v, Loard of
Suparvisors of San Mateo, 193 Cal. App. 2d 225, 14 Cal. Rep. 72

(1961), the County Assessor reassessed and increased the land
agsessments of part of the county, however the remaining parts

‘of the county were not reassessed or 1ncreased The taxpayer-
plaintiff then complained that where tho county enbarked on a
cyclical reassessment program, the county shculd have withheld
assigning thgq new market values until the.cycle had been completed.
In short, the taxpayers compleined, for example, that under a
three-year cyclical program, the assessor should not bill them

for the increased values until the cycle had been completed

and all properties in the county had been reassessed. In that

i
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way, all taxpayc~s would have an jncrease in taxes in the same
year although perhaps in some cases three years after the first
reassessments were ni-cle. The court found no violation in the
fact that the ﬁssessor actually billed the taxpayers for the

new market values withnat waiting for.a completion of the cycle.

The same issue w.:: raised in Best v. County of Los Angeles,

228 Cal. App. 2d 655, 39 Cal Rep. 665 (1964). The taxpayer-
plaintiffs failed to sustain their burden in that case where
the assessor used a systematic reasseﬁsment program over a
period of years, There he had 1,700,000 parcels of land and
reasseéssed only 400,000 of that number in 1960, It was held
tht thé taxpayers could not complain because all Ca¥payers
had not been rcassessed at.the same .time even thouéh the
program may have resulted in a disparity in assigned values
pending completion Af the reassessment program. There is no
support for respondents' statemcnt that the "methodology was
the same as that employed by the District of Columbia", (See
Brief for Respondents, p. 9.) The court in Best referred to
the "systematic' program initiated by the assessor.

A similar issue was raised in Johnson v. County of Remsey,

290 Minn. 307, 187 K.W. 2d 675 (1971), wlere taxpayer-plaintiffs
complained of the disparity between areas where property had
been reassessed and those areas where no reassessment had taken
pPlace. The court stated there that (290 Mion. at 314 , 187 .
N.W. 2d at 679): " ’ .
Whether we conaider Razsecy County a single assessment

district or not, we thin% the bettor rule is that where
it becomes necessary to reassess all the property within
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a county and it is impractical or impossible to
complete the reassessment all at one time, a tax-
ing authority should be given a reasonable time
within which to complete the entire job.

- The above statement by the court in Johnson appears entirely

consistent with the petitionere' contention in this case,

It does not support respondents’ posi;ion however, since, in
the niew of this Court, it contemplates a systematic or '
cyclical reassessment program, |

The last case cited by,respondents is Skinner v. HNew Mexico

Sfate Tax Commission, 66 N.M. 221, 345 Pa, 2d 750 (1959). The

{ssue there was the same as in Alberts v. Board of Supervisors

- of San Mateo, supra. Simply stated, the complainants argued

that when the reassessment program could not be completed in
one year, the assessor could not assign new market values until
the entire county had been rgaasessed. Again, that is not the
issue raised in thin case.

The respondents have not cited Carkomon v. Uilliams, 76

Wash. 2d 617, 458 Pa, 2d 280 (1969), but that case was cited
by the Court of Appeals in Grcen. 310 A.2d at 855. There, the’

State of Washington had provided for a cyclical reassessment

. program by statute. The court held that there was no need .

for the assessor to "hold back'" on ubina the new values until
the entire county had been reassessed.
The cases cited by respondents simply do not cupport their

argument in favor of the present method of selectii. properties

for reassessment.’ In all of the cited cases, the taxing author-

ities used a cyclical type of reassesswment program. In all of
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those cases thé inequitles resulting therefrom wefc of an
accidental or temporary character, Here, the respondents by
their own admission do not employ ; cyclical reassessment
program. They keep no accurate recpfﬂ of the actual criteria
used .for selecting patﬁicular neighborhodds and properties for
reassessments from year to year., The program has not resulted
in equalization. In three years, somg.taxpayers may have
their property assessed once, others twice, yet others three
times, and a few not at all, .

Since the Department of Finance and Revenué_does not
maintain complete records there is no why that a taxpayer can
actually determine why his neighborhood or property may or
may not have been selected for teéssessment in a given year.
Moreover, the considerable input of the.Land Value Advisory
Committee at time of review, and the recémmendationa and input
of private realtors and appraieo%s at time of field review,
are not matters of public record. 'Certainly, those groups
should have no input at all into the selection of neighborhoods
'or propertiea.for reassessment except pdrhapq at the very out-
set of a program where the respondents are making their initial
selection to start a cycle. Even then the input should be
limited ;olefy to thte question of increas’s.g or decreasing land
values in the City. They should have no say in the gelection
of neighborhqods or properties for reassessment and accurate

records should be maintained as to any comments of the Land

.
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Value Advisory Committee concerning their recommendations re

13/
valuation.

It is obvious that the most equitable means of handling
reassessments is to reassess every parcei of real property
every year. Such a program would conform with the statute.

D: C: Code 1973, §47-702. 1If such a program cannot be'maintainéd,
the most equitable meané to accomplfﬁh the reassessment of real
property is to embark on a cyclicai reassessment program where
all properties are reassessed gggg‘in'a.given number of years.
Such a program is mechanical, easy to.manage but most of all

fair to every taxpayer since ev;ry taxpayer would know when he

is to be reassessed. Moreo§er, he or ;he could expect a
reassessment only once in a given numﬁer of years.

Every taxpayer has a right fo know that he is being treated
the same as every other taxpayer in ‘the District. Such is not
the case under the reassessment program novw in use in this City,
The program is neither systematic nor cyclical. The inequalities
resulting therefrom are not accidental but result from an
intentional selection of certain ncishbdthoods or properties

for reassessment. The inequalities are not temporary since

13/ 1t is certainly hoped that ths District would esteblish
a formal procedure for sclecting mecbers of the Land Value
Advisory Committee even thoush thoso romders may be selected
by the Director of the Department of Fincnce end Revenuas.

It would also seem appropriate for the District to establish
such rules or regulations as are necoosary to avoid a conflict
of interest of the members of that committee or the appearance
of impropriety, : - T ' -
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they have continued err a period of several years. The methéd
of selection of neighborhoods and properties 1s arbitrary and
: neccséarily violates the equal protection and due process clauses

of the Constitution. U.S. Constitution, Amendment V.

X
The Court has found the violations complained of by the
petitioners. There remains the difficult question of the

appropriate remedy in this case.

A. Method of Selection to be Used by District.

Clearly the petitioners and other members of a class owning
some 60,000 parcels of real property in the District.are entitled
to relief from the arbitraéy method in which the District

selects neighborhoods and ﬁropertieé for reassessment, In

District of Columbia v. Green, supra, the court allowed to stand

an order enjoining the respondents from using the proposed de-
basement factor of 60% thereby automatically leaving the de-
basement factor at the 55% rate which was in use during the
prior year. Here, the petitioners request this Court to enjoin
the teapondgnts from using the new values resulting from the
challenged reassessments thereby retufning the market values

to those of July 1, 1973, All the petitioners and all members
of their class had their market values increased for Fiscal

Year 1975.
Such relief if granted raises a number of comﬁlex questions,
What ofvthe 15,000 District taxpayers who had their market

values decreased for Fiscal Year 1975-93 the result of the
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challenged reassessmeﬂts? Petitioners do not contest the market
values assigned to their.prope;ties; it is the method of selec-
tion they challenge. Presumably, thé 15,000 land owners who
had a decrease in their market values do not challenge the new
values assigned and it is just as likely ‘that they also seek
a fair and equitable system for selecting properties for reassess-
ment,

The Court could attempt to reducéAthe market values of
tho;e taxpayers having an increase‘for Fiscal Year 1975, but
leave standing those who had their ﬁarket values decreased for
the same fiscal year. Such a remedy however would create as
m@ny inequities as the Court seeks to correct bybits order in
this case. '

To return the market values to July 1, 1973, would set
aside all the work of the District Appraisers for Fiscal fear
1975 which hopefully brought the-estimated market values more

in 1line with the actual market values. It might, for example,

also raise additional problems with properties which have been im-

‘proved or razed since July 1, 1973,

The respondents have contended thae thei expect to have
available by 1975 - 76 the fiscal and manpower rescurces which
would aliow them to reassess every_parcel.of real property in
the City for Fiscal Year 1977 and thereafter. Such a result
is desired and is the fairest way of making reassessments in
addition to being the method mandated by statute. To return
the market values back to July 1, 1973, and make the respondents

undo what they have already accomplished, would require the
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~use of additionél rcsourcés and manperf and perhaps delay
the start of :he one-year cycle reassessment program;

While the Court must protéct the rights of the petitiomers
in this case, it must do so in a manner which will cause the .
least violence and disrﬁption to the bis:ricc's tax program
and the attempts to bring the District into céméliance with
Section 47-702 by Fiscal Year 1977..

In weighing the different factofs‘§resented in this case,
this Court concludes that the market values reéulting from the
reassessment made for Fiscal Year 1975 must stand, Such an
-approach would be fair to the petitione;s and the members of
their class who after all do not complain of the values assigned
to their property fof Fiscal Year 1975, and to those taxpayers
and property owners who as a result of the reassessments for 1975
had a decrease in their market values. Such a program would
also allow the respondents to utilize all of their resources
towards bringing the City in compliance with Section 47-702
by Fiscal Year 1977. To protect those taxpayers who have had
.their properties reassessed for Ficcal ¥ebr 1975, the Court
will enter an order enjoining the respondents from making a
further reasséasment against those properties for Fiscal Year
1976. 1In other words,'this Court now orders the réspondentc
to commence ; cycliéal reassessment program. All those
properties which were subjected to reassessments for Fiscal
Year 1975 will henceforth constitute Group A of the cycle. All
of those properties which were not reassessed for Fiscal

Year 1975 shall be reassessed for Fiscal Year 1976 and shall

e o
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constitute Group B of the cycle. Such a plan would certainly
give the respondents ;o capse to éompléin since they have
contended throughout this case that they made the reassessments
in 1975 in order to obtain equalization.

_Hopefully, the Dist*ict willghave the necessary resources
to reassess all rekl properties for Fiscal Year 1977 in ome
year. Such.are the representations that they have made to this
Court. 1If the respondents do not have the resources then they
must reassess Group A for Fiscal Year:1977 and Group B for
Fiscal Year 1978, an then all properties in the District for
Fiscal Year 1979.2ij .

The Court is mindful that it has not given the relief
specifically requested by petitioners even though it has found
that the reassessment progrem utilizéd b§ the respondents is
constitutionally infirm, The pioblém is that in view of the
Court's findiﬁg that the respondents have used the present

system for a number of years, the defaect in the method of

selection would not be corrected by returning the assessments

14/ 1If it becomes nccessary to commonce a second two-year
cycle to include Fiscal Years 1977 and 1978, the District
may wish to ask for lecave of tha Ccurt to mcke adjustmonts
in the number of properties to b: rcassessed in each of
those years in order that they can accomplish reassescments
for onc-half of the properties in Fiscal Year 1977 and one-
half of the properties for Fiscal Yecar 1978. Such a plen
i8 not available for Fiscal Years 1975 and 1976, since the
respondents by their own election have reassessed a greater
number of properties for Fiscal Year 1975 than they will be
able to reassess for Fiscal Year 1976, ' -

e o m
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'back to those utilized on.July 1, 1973. It is interesting to .

note in this regard that the respondents have argued.that the
Court can grant no relief in this cade since if respondents_
were wrong, they have been wrong for years. Such an argument.
is totally without metiﬁ.

Although the Court seems to incorporate Ehé defective
reassessment selection process used by the respondents in its
remedy, it has ordered that henceforth fhe District will use
a cyclical reassessment program, Moreover, the}e is precedent

for the remedy granted by the Court. Xilgarlin v. Hill, 386

U.Ss. 120, 87 s.Ct. 820, 17 L. Ed.2d 771, rehearing denied

386 U.S. 999, 37 S.Ct. 1300, 18 L. Ed. 2d 352 (1967); Toombs v.

Fortson, 241 F. Supp. 65 (ND Ga. 1965), affirmed without
opinion 384 U.S. 210, 86 S. Ct. 1464, 16 L. Ed. 2d 482 (1956);
Drum v. Seawell, 249 F. Supp. 877 (1965), affirmed without

opinion 383 U.s. 831, 86 s.Ct. 1237, 16 L. Ed. 2d 298 (1966).

B. MNotice to b~ Given to ALl Trrmzmavors,

The respondents have failed to keep th2 proporty owners
of the District advised of the methods used for selection,
The notice sent out in the 1973 - 1974 pamphlet entitled
"Your Real Estéte Assesoment' {s noteworthy in that it tgndc’
to perpetuate the belief of éhc taxpayers ‘that the bisttict

1} - .
was operating on a cyclical rcassessment program,

The respondents shall now cause to be {sgsued to every real

property taxpayer in the District a notice cetting forth full

and complete information concerning the mathod to be used
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henceforth in reasscssing real propérties pursuant to the
Order of this Court. Every taxpayer is to be advised whether
he is a member of Group A or Group B so that he will be oﬂ
notice whether his propepty was reaasgssed for Fiscal Year
1975 or is to be reassessed in Fiscal Year 1976. Prior to
its issue, the notice is to be submitfed to the betitionérs

as representatives of the class for any comments and finally

to the Court for its approval.

ORDER
It is hereby

ORDERED: '
1.' The injunction entered by this Court on June 28, 1974,
enjoining respondents from initiating, making or approving or

in any way issuing assessments of properties different than .
those issued for Fiscal Y;ar 1974 18 vacated.

2. The respondents are directed to initiate a cyclical
reassessment program based on a two-year cycle. The respondents,
their agents, servants and employees are hereby enjoined from |
using other than a two-year cyclical reassessment progrem for
Fiscal Years 1975 and 1976. All prqpcrties, whether residential,
commercial or otherwiase, which have been reassessed for Fiscal
Year 1975 shall henceforth constitute Group A of the cycle.

All properties which were not reassessed for Finc;l Year 1975
shall henceforth constitute Group B of the cycle.

3. Properties fallfng in Group A gshould not be reassessed

for ¥iscal Year 1976. Respondent-.'thair agents, servants and

— i . p——

g



employecs are hereb :njoined from reassessing Gr- o A properties

for Fiscal Year 1976.

4. Prope;éies falling in Group ﬁ should not be reussessed
for Fiscal Year 1975. Respondents, their agents, sefvnnts and
employees are hereby enjoined from reéassessing Group B properties
for Fiscal Year 1975.

5. Respondents, their agents, éervgnts and employees are.
hereby enjoined f:om making or approving or iﬁigiating‘any
assessment of properties in Group B for Fiscal Year'l975

different than that used for Fiscal Year 1974.

6. Respondents are directed to issue to évery taxpayer, a
written Notice setting forth the reassessment program as ordered
by this Court. Absent further order of the Couft, the written
Notice is to be {ssued no léter than Séptember 30, 1974, and LIf
possible should be sent as an enclosure to the annual assessment
(bi1lls) notice.

7. The written Notice described in paragraph 6 of the
Order shall specifically inform.the taxpayer, in plain language,
of the following:

(a) That D. C. Code 1973, §47-702- requires
that every parcel of real property in the District
of Columbia be reassecssed once every year.

(b)' That reassessment refers to the process

of revaluation in which the property is there;ft;r

assigneé a higﬁer, lower or the same market value.

The respondents may give any further description
of the process as they deem necessary.

(c) That due to fiscal and manpower shortages
the District is unable to make annual reassessments

and that accordingly the District will use a cyclical

reasscssment program.

e e . . e
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(d) .fhat undér.the cyclical_reaésessment program
the District will operate with a two-year cycle and
that all real property which was reassessed for Fiscal
Year 1975 shall constitute Group.A.. That properties

not reassessed for Fiscal Year 1975 shall constitute

'Group B. That all properties in Group B will be reassessed

for Fiscal Year 1976,

(e) That the taxpayer is to be adviged whether

his property or properties fall in either Group A
15/

or Group. B.”  In this connection, the designation
of the Group may be contained in the Notice or on
the annual assessment bill, whichever 15 easier for
the District to prepare. If the deéignation is con-
tained on the ammual assessment'bill, the written
Anotice will direct the taxpayer to that part of the
annual assessment bill whexre the Group designation
appears,

(£) That the cyclical reassessment program
will operate on a two-year cycle and.thaf tﬁe parcel
of property can be reassessed only'gggg'in a given
cycle, | '

(82 That.th; District expects to be able to
comply with D. C. Code 1973, 547-702 and make annual
reassessments on all real property for Fiscal Year

1977.

Obviously, a taxpayer may own property in both Groups.
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(h) Thet 1f the visurict is unable to make

an.val reassesuments for Fiscal Year 1977, that the

District will continue to operate under a cyclicsgl

reassessment pr'ograt.a. |

(i) Other information which District officials.

‘feel is approﬁria:e, including, but not limited to

appcal rights, and numbers or persons tp call for

information. The Notice may contain sgch additiqnal

information as the Disﬁrict representativés feel

necessary including the iqformatlon contained in

“"Your Real Estate Assessment”, |

8. Petitioners may submit téai; request for costs and
reasonable counsel fegs. éetitioncrs have ﬂifteeﬁ'(IS) days
from the date of this Ordeé to subwit euch a request ;ogecheg.
with a supporting memorandum of low. Respondents thereafter
have fifteen (15) days in which to file objoctions tharcto
together with a supporting ﬁcmorundum of law, Either party may
request an oral hearing provided such a request is coptained
in either the rcqueaé for fecs or the opposition therpto.

9. The Court will enter cuch further orders as may be

necessary.

July 25, 1974

/7




Coplies to:

Gilbert Hahn, Esq.
Attorney for Petitiouvers

Amram, Hahn & -Sandbround

Colorado Building
Washington, D, C. 20005

C. Francis Murphy, Esq.
Corporation Counsel
Attorney for Respondents
District Building

1l4th & E St., N.W.
Washington, D. C. 20004
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