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SUPERI COURT OF THE DISTRICT OF CO. DIA

TAX DIVISION

CLARZELL GREEN, ct nl.,

Petitioncrs
V. Docket No. 2213
ED
DISTRICT OF COLUMBIA, et al., FiL
Respondents : JUL 18 1973

Superior Court of t.he
District of Columbia

OPINION AND ORDER Tax Division

This Opinion and Order includes and supplements the
Conclusions of Law and Orders entered Jun2 29, 1973.

This matter comes before the Court pursuant to Peti-
tioners' consolidated complaints (petitions) for injunctive
relief alleging, in substance, violation by Respondents of
the Fifth Amendment of the Constitution of the Unit ed States
as it applies to the Petitioners individually and on behalf
of all other similarly situated, and further alleging that
the Respordents have violated the District of Columbia Ad-
ministrative Procedure Act in its tax assessments as applied
and to be applied on July 1, 1973 for fiscal year 1974..This

matter is further before the Court pursuant to Respondents'

. answer to the consolidated petitions and to the other plead-

ings filed herein. The evidence has been adduced during a
five-day trial, and the Court has had the opportunity to hear
final argument of counsel, in addition to the review of their

excellent trial briefs.

Petitioners allege: (1) That the level of assessment
used to determinc the assessed value of single family resi-
dential real properties in the District of Columbia was in-

creasced from 55 percent of estimated market value to 60
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percent of estimated market value in violation of the '"rule-
making" provisibns of the Administrative Procedurc Act;
(2) That uncqual levels of asgssessment (55 and 60 percent of
estimated market valuc) were used for singlc‘{amily resi-
dential properties, in the same tax year, in violation of
the Fifth Amendment to the U. S. Co'nstitution; (3) That the
facts and circumstances involved in this case are "extra-
ordinary and exceptional"; (4) That the exhaustidn of ad-
ministrative remedies is not necessary; (5) That there is
a right to equitable relief against tax assessments in this
case; (6) That the relief sought for Petitioners should be
granted for the benefit of all owners of single family resi-
dential real property in the District of Columbia; énd 7)
That the denial of relief in this case would be a denial of
the constitutional rights of the Pefitioners.

Respondents contend: (1) That this Court is without

Jjurisdiction to hear and determine this case since Petition-

+*

ers have not exhausted their administrative remedies and haﬁel

not yet paid the taxes which they allege are illegal; (2)
That the Rules of the Tax Division do not provide either for
a class action or injunctive relief; (3) That, aésuming
arguendo that a '"class action" could be brought in the Tax
Division of the Superior Court under Civil Rﬁle 23 of the
Rules of the Civil Division, the requisite elements of a
class action are not present and that District of Columbia
law as well as Federal law preclude class actions when claims
for refund have not prelim;narily been filed; (4) That the
general rules of equity do not allow for injunctive relief
in this case since Petitioners have or had both adequate ad~

ministrative and legal remedies which preclude equitable
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relief and that Petitioncers have failed to allege extra-
ordinary circumétances which merit equitable relief; that
Petitioners claim of monecy damages does not constitute ir-
reparable injury centitled to equitable relief; and that
[among other of their complaints] Petitioners are asking
the Court to perform a function which is exclusively legis-
lative; (5) That Respondents have fairly assessed and eq-~
ualized single family residential property in the District
of Columbia for fiscal year 1974 under the provisions pro-
vided for by Congress in the codification of real property
taxation law and in a ''stair-step'" approach generated by
the Director of the Department of Finance and Revenue; and
(6) That notice was not required by the District of Columbia

Administrative Procedure Act of the increase in the level

of assessment from 55 to 60 percent of estimated market

value,
Yy 2/

By D.C. Code 1967, Supp. V, §11-1202, 1202, ex~-

clusive jurisdiction over this action was conferred on the

Tax Division of the Superior Court of the District of

.

1/ "The Tax Division of the Superior Court shall be
assigned exclusive jurisdiction of--~(1) all appeals
from and petitions for review of assessments of tax
(and civil penaliies thereon) made by the District

of Columbia. . ."

g/ "Notwithstanding any other provisions of law, the
jurisdiction of the Tax Division of the Superior
Court to revicw the validity and amount of all
assessments of tax made by the District of Colum-
bia is exclusive. Effective on and after the ef-
fective date of the District of Columbia Court .
Reorganization Act of 1970, any common-law remedy
with respect to assessments of tax in the District
of Columbia and any equitable action to enjoin such
assessments available in a court other than the
former District of Columbia Tax Court is abolished. . .

“,“_,rv
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Columbia.g/Under these sections the Petitions invoke the : !
injunctive relief sought, and the District of Columbia,
in its Answer (91) has admitted i?risdictégn. E
Eleven named Petitioners ~ remain = in these peti-
tions for injunctive relief. Petitioners have maintained,
and proved, that thrce of the nnmed Petitioners, and other
persons similarly situated, who timely appealed é/the in-

crease in their fiscal year 1974 real property tax assess~

ment to the Board of Equalizatior and Review, did not

3/ The background on the civil jurisdiction of the tax court
is given at SCR-425 of the Rules of the Tax Division aof
the Superior Court:

. * Xk Kk Xk

"In respect of its civil jurisdiction, the Tax Division
is the successor to the D.C. Tax Court, which in turn
succeeded to the D.C. Board of Tax Appeals. The D.C.
Tax Court and the D.C. Board of Tax Appeals did not
have exclusive jurisdiction over civil proceedings.
Prior to February 1, 1971, such proceedings could have
been, and often were, instituted in other courts with |
concurrent jurisdiction---the United States District

Court for the District of Columbia and the D.C. Court

of General Sessions. Under Section 11-1202 of the, Code, . .
such concurrent jurisdiction has been eliminated, and

all remedies in other courts have been abolished." S j

4/ For only the purpose of this Opinion and Order each
- "team" of husband and wife Petitioners representing

a single family residential property owner(s) will be
considered a unity, referred to and counted as '"Peti-
tioner" in the singular,

2/ Lawrence and Mary Connell withdrew from the proceedings
on June 25, 1973.

6/ D.C. Code 1967, Supp. V, §47-709 provides:

" . Any person aggrieved by any assessment, equalization

or valuation made may within six months after October 1
of the year in which such assessment, equalization, or

valuation is made, appeal {rom such assessment, equaliza- —

tion, or valuation in the same manner and to the same
extent as provided in sections 47-2403 and 47-2404:
Provided, however, That such person shall have first made
his complaint to the Board of Equalization and Review
respecting such assessment as hercin provided, except that, !
in case of increase of valuation of real property over that
for the immediately preceding year, where no notice in writ-
ing of such increase of valuation is given the taxpayer
prior to March 1 of the particular year, no such complaint
shall be required for appeal."
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complain of a raise in the level of assessment fium 53% to
60% since they were unaware of any as a result of Respond-
ents' actions, and that therefore these Petitioners, and
other persons similarly situated, were effectively denied
an adequate administrative and lc;ral remedy.

Witness after witness appeared in testimony to plain-
tively testify that he/she thought the increase was due to
the increased market value as claimed by the assessor and
was unaware at time of appeal to the Board of Equalization
and Review that there are two levels of assessment for the
gsame class of single family residential properties.

William E. Wickens, after receiving an approximate‘
25% increase notice of assessment in early 1973, specif-
ically inquired in writing in March 1973 about the true
value and level of assessment percentage, but did not re-

ceive an answer. He had paid $100,000 for his property and

asserted $85,000 as the proper market value in his appeal

6/ (continued)

D.C. Code 1967, Supp. V, §47-2405 also provides
‘the same relief:

"Any person aggrieved by any assessment, equalization,
or valuation made pursuant to sections 47-708 and
47-709, may within six months after October 1 of the
year in which such assessment, equalization, or
valuation in the same manner and to the same extent
as provided in sections 47-2404 and 47-2413: Provided,
however, That such person shall have first made his
complaint to the Board of Equalization and Review
respecting such assessment as herein provided, except
that, in case of increase of valuation of real pro-
perty over that for the immediately preceding year,

" where no notice in writing of such increase of valua-
tion og given the taxpayer prior to March 1 of the
particular year, no such complaint shall be required
for appeal..." (Note that in D.C. Code 1967, Supp. V,
§47~2405, all references to §47-2413 should read .
§47-2403. See District of Columbia v. Berenter, et al.,
__U.S.App.D.C.___ 465 F.2d 367 (1972).)
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to fhe Board of Equalization and Review, since the third
floor was unlivable due to the inability to heat, and
heavy rains brought water into his living room. At the
time ﬁe personally appeared for his appecal to the Board

he was not told what his level of assessment was. Follow-
ing appeal the Board recommended an estimated market value
of $91,000 for fiscal year 1974. Mr. Wickens received an
April 17, 1973 letter from Edward S. Baran Z/advising that

the assessment was decreased to $59,150. [He was not so

.also advised but this was 65% of the estimated market value

which the Board of Equaiization and Review had appended to
his property.] Several days later he received another letter
from Mr. Baran noting that due to an "administrative error"

Mr. Wickens was to disregard the earlier letter; he was now

'being assessed at the level of $54,600, [He was not so also

advised but this was G0% of the estimated market value which

the Board had set on his property.]

"If everyone is assessed at the same level
of assessment based on the same standards
for all other single family residential
properties in the District of Columbia,
then I am satisfied", testified Mr. Wickens.

"If, however, everyone else, or some others,
are assessed at 55% and I am at 60%, then I

. would not be satisfied...and it would be
: extremely unfair." '

It i8 clear, that except in the cases of Petitioners
Kalmus and Seven Corners Realty, Petitioners were unaware
of the two levels of assessment (55% and 60%) for single
family residential properties used to find assessed value

from estimated market value for fiscal year 1974,

7/ Edward S. Baran is Associate Director for Assessment
Adnministration in the District of Columbia's Depart-
ment of Finance and Revenue and is also "Alternate
Chairman'" of the Board of Equalization and Review,
frequently sitting as Chairman, adm’nistering the
Board for Kenneth Back, (Respondent), Director of
the Department of Finance and Revenue.
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In fiscal year 1974, 1,044 residential complaints
(appeals) were taken. Only three of these cases (two of
the three include Kalmus and Seven Corncrs Realty) raised
the question of the increase of the percentage from 55% to
60% and premised this on unconstitutional bases. On tech-
nical ground, therefoire, but with gross inequity, this Court
could dismiss Petitioners Kalmus and Seven Corners Realty
from the relief subsequently granted the other Petitioners.
Petitioner Kalmus received a letter dated April 16,
1973, §/from Edward S. Baran, Alternate Chairman, following
the appeal to the Board and was advised in that ietter that:
"...No evidence was submitted to the Board ‘
by Petitioners [concerning their question-
ing the legality of only changing valuations
on approximately one-half of the total number

of District properties each year]". (emphasis
supplied)

The appeal was denied; the assessment stood unabated. The
evidence that the Board found wanting has now been submitted
through testimony and documentation to this Court.
Petitioner Seven Corners Realty, although challenging
the constitutional inequality before the Board, first had
4ts.tota1 assessment reduced from $7,200 to $5,200 and then
subsequently received an "adminisfrative error" letter ad-
vising that the fiscal year 1974 level of assessment was
$4,800; The estimated market value for this property is
$8,000. 1t is interesting to note, however, that the Res-
pondents have never explained to the officers, directors
or general manager of this corporation that the various
assessments resulted from first increasing the level of
assessment from 55% ($4,400) to 65% ($5,200) and finally
back to 60% ($4,800) when the "administrative error" was

discovered.

8/ Petitioners' Exhibit 11,
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The Res, 1dents argue that for this C t to have
Jurisdiction these Petitioners, and all other similarly
situated, prior to filing their appeal in the Tax Division,
must pay both installments of a tax bill (September and
March), within 6 months after October 1, 1973, based on a
tax assessment which this Court (i ds is invalid, void,
unconstitutional, arbitrary and invidious, The.Court is
not persuaded by this argument and cannot believe that Con-
gress intended that the statute 2/be subverted to include
deceit of the populace, by either unintentional oral and
written misinformation (at best) or by deliberate misstate-
ment (or deliberate omission) of oral and written informa-
tion (at worst).

It would be absurd, under the extraordinary and pre-
cise circumstances of this case, to dismiss Petitioners
Kalmus and Seven Corners Realfy and require them to file
their cases anew, after October 1, 1973, following the
payment of a tax assessment the Court finds unconstitu-
tional, in order to pray for the same final relief now
immediately available in this forum (except it would then
be for a refund and it is presently for an injunction),
This will not only save the Petitioners and the Court sub-
stnatial time, money and duplication to produce testimony
‘and documentation but will similarly spare the Respondents

their additional and substantial time, money and duplication,

9/ "Any person aggrieved by any assessment by the
- District of any personal property, inheritance,

" estate, business-privilege, gross-earnings, in-
surance premiums, or motor-vehicle~fuel tax or
taxes, or penalties thereon, may within six months
after payment of the tax together with penalties
and interest asscssed thereon, appeal from the
assessment to the Superior Court of the District of
Columbia. The mailing to the taxpayer of a state-
ment of taxes due shall be considered notice of
assessment with respect to the taxes..."”, §47-2403,
supra, |[§47-2405, supra, provides that appeals from
rcal estate assessments are to be made in the same
manner as provided in 47-2403, (Note that in §47-2405
all references to 47-2413 should read 47-2403, Seo

fn, 6 above,)]
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Should the Court adopt Respondents' arpuament it would,
in effect, add yet another dimension of inequity to a situa-
tion already surrounded by unfairness, secrecy and lack of
candor. It would be tantamount to telling a taxpayer that
he must pay thousands of dollars »nd thot he must yield days,
weeks and months of his effort to develop testimony and |
documentation at his individual high expense to reap, in
return, a few dollars in the majority of céses (and hundreds
or more of dollars in other -ases) Jjust to have the right to
present constitutional argument and to exhibit that which
is already before this Court., Woul” not this attitude in
and of itself be a coercive device on the taxpayers to not

pursue their due remedies because of finincial and time

inability?

The six named Petifiohers, and all other similarly
situated, who did not appeal the increase in their fiscal
year 1974 real property tax assessment to the Board of
Equalization and Review could not have complained of a
raise in the level of assessment since they were unaware
of any, as a result of Respondents' action, until after
April 2, 1973, the last date for appeal to the Board.
Accordingly, they were resoundingly and effectively denied
an adequate administrative and legal remedy.

Respondents contend that these persons were fully
aware of their righis to appeal any assessment, equaliza-
tion or valuation to the Board and cite as authority for
this proposition, the reverse side of the notice of change

10/
of agsessment mailed to the taxpayers.

10/ The reverse side of the property assessment change notice
clearly states that "the new assessed valuation shown on
the reverse of this notice is the result of a continuous
property review and reassessment program to provide
uniformity in the assessment of your property with similar
type properties located in the District of Columbia."
:cryha?;s supplicd) [It is evident from the reading of
oih sides of this notice that the tax ayers
information given therecon to 1na1cau?ﬂﬁﬂfﬂin2ﬁxﬁ§32 level
of asscssment at wiiich the taxpayer is being asscssed, nor
what the original and changed (if any) market value 13:]
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Respondents further claim that as a result Qf the
above "notice" the Petitioners failed to exhaust their
administrative remedies under the applicable statutes of
the.District of Columbia (§47-709, §47-2403, §47-2405,
supra),. "the only remcdies enacted and provided for by
Congress', and that therefore they are totally without
relief, legal or equitable,

It is important in connection with this to note that
the taxpayers had no way of knowing about the change in
level of assessments until early June 1973, approximately
two months after the time had expired for making their ap-
pe#ls to the Board of Equalization and Review. How can it
seriously be argued by the Respondents that Petitioners slept
on their rights and failed to exhaust their administrative
remedies when there was no way for these taxpayers, as the
result of the actions of the Respondents individually amd
severally, to know the full basis of why and how they were
being taxed, or what generated the increase. The public
disclosure, by efforts of the Petitioners with massive as-
sistance from the communications media (press, radio and
television) came far too late to afford the customary relief
to approximately 77,485 single family residential real
property taxpayers who are being assessed at 60%, while
18,893 of similar class single family residential properties
continue to be asscssed at 55%. And it is of further utmost im-
portance to note that in the extraordinary instance when a
taxpayer (Kalmus) suggested the above inequality and had the
foresight to protest on this very constitutional ground, that
it was then proclaimed by the Board of Equalization and Review
that there was ''no evidence'" before the Board to substantiate

the charges. It took the persistence of Petitioners and the
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discovery orders . of this Court and the trial itself to

bring forth that evidence. The totality of this accumu-
lated knowledge, in both raw material and analyses, was
always with the Respondents (not with Petitioners), although
it was not--until more recently--translated into the exact
form nceded by Petitioners to prove their alleﬁations and
needed by the Respondents, "...in the event that this Court
ordered assessment evaluations to be modified so that the
Respondents cgﬂ}d be prepared [to adjust the tax rolls]

accordingly."—.

Arthur Keyes, Jr.,, testified that he did not know
the market value of his property ($77,600) rcmained the )
same when he received his notice of increase of assessment
from $42,682 to $46,5530 in calendar year 1971 effective
fiscal year 1973. He was also neither aware nor advised
that the entire increase came about as the result of a
change in the level of assessment from 55% to 60%.

Those who did not timely file an appeal testified
they believed the increase had been the result of distres-
singly high but nevertheless increasing property valuations
and accordingly did not appeal because of the belief that
this was a:

v, ..uniform thing across the District of
Columbia...I thought the whole city was
getting this...When I read about the
matter [in the newspapers] I became out-
raged, saw coursel for the petitioners 12/
and said I wanted to be part of this suit."

11/ Testimony of John E. Rackham, Assessment Standards
Specialist, with the D.C. Department of Finance and-
-Revenue,

12/ Ann F. Brinkley, one of the named Petitioners.

R
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"I thought the value of my property was beliug. increased"”,

testified Clarzeil Green, who received an assessment noiice

on November 14, 1972 advising that his property at 1464 Morris
Road, S.E. was increased in assessment from $8!974 to $9,780.
Based on a market value of $16,317, the incrcase represents
the difference between old 55% level of assessment and the

new 60% level of assessment. Mr., Green was not advised of

the reason for this change in level of assessment. Ile ob-
tained the '"appeal papers" [for the Board of Equalization

and Review] but "the form was such" that he decided to get

a lawyer. After that he became one of the named Petitioners

in this cause.

When Stephen D. Smoke recceived his notice of change
in assessment from $20,033 to $25,194,1%£ appealed and
appeared before the Board of Equalizﬁtion and Review. He
specifically inquired as to the rate or percentage of market

value at which his property was being assessed and received y

M

no specific answer from Edward S. Baran [sitting as Altefnate-

Chairman] other than 'rates and percentages were of no
concern" and Mr. Baran was only interested in a '"fair value".
For appreciation of this case it is of small moment
whether Mr., Smoke's house had an estimated market value of
$37,800 as he believed (and was therefore being reassessed
at approximately 67%) or whether it had an estimated market
value of $42,000 as Charles V. Fortney, Jr.li{estified, and
that therefore he was being assessed at 60%. The important

concern is that the assessment level increased from 55% to

[at least] 60% without Mr, Smoke's knowledge.

13/ Petitioners' Exhibit 13,

14/ Supervisor, Real Estate Assessment Section, District of
Columbia Department of Finance and Revenue, who rotates
in also sitting as occasional Chairman of a panel func-
tioning as the Board of Equalization and Review.
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"On June 5 [1973] I read in [the local
newspapcer| about the percentage; then
I computed and ot my rate of 67%... .

I felt something was wrony and I wrote
[Petitioners' counsel] and gave him some
background....and am filing suit on behalf

of myself and all other taxpayers similarly
situated seccking to get the bills at a 55%
level of assecssment of estimated market
value." :

There is no question that in the ordinary and routine
case, before an appeal can be processed to the Tax Division
of the Superior Court of the District Qf Columbia, the tax-
payer would have to wait until after October 1, 1973,l§{f
he had first made his complaint, prior to April 2, 1973, to
the Board of Equalization and Review respecting such assess-~
ment for fiscal year 1974.3§4he appeal could also only be
taken if the taxpayer first paid all the tax (both September
1973 and March 1974 installments).lz/

Three of the five named Petitimers, and 1,039 of the
remaining single family residential property complaints to
the Board of Equalization and Review timely made in fiséai.f-
year 1974, prior to April 2, 1973, did not complain of the
raise in the level of assessment from 55% to 60% and further
did not complain of the two separate, unequal classes of
citizens owning single family residential property in the
District of Columbia, some taxed at 55%, and some at a 60%
level of assessment, because they did not know about these
situations, nor could they have known by individual diligence.
Even had they known (as Petitioners Kalmus and Seven Corners
Realty did and asserted), the Alternate Chairman of these
proceedings would ¥330ubted1y have responded, as he did to

Potitioner Kalmus, that there was ''no evidence'" to substan-

tiate the charges. Accordingly, if the Court agreed with

12/ §47-709, supra.

16/ £27-2405, supra,
17/ §47-2403, supra.
18/ sce tn. 8, supra.

s v
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Respondents' pc .tion, these taxpayers would o¢ barred from
raising the question of the increase in level of aésessment,
and its illegality, even after the ifull taxes were paild and
even after October 1, 1973, since this unknown, undisclosed
and sometimes con;ealed matter was not appealed timely to
the Board of Equalization and Review by April 2, 1973, at
which time only the issue of the correctness of the esti-
mated market value was raised. Therefore, unless action be
taken by this Court (as it has by the Orders of June 29,
1973, which appear hereinafter) these taxpayers would be
forever precluded from 'going back'" and would be totally
without relief. It would be unconscionable for the Court °
to support Respondents' position.

In Tumulty et al. v. District of Columbia, (1939),

69 App.D.C. 390, a case concerned with the personalty tax
statutes and assessment made thereunder, it was admitted

that a corporation, sought to be held liable for tax on
personalty for years preceding the corporation's acquisition
of ownership, at no time received notice of the omitted pro-
perty assessments attempted to be made during the tax years
involved or notice of the attempted assessments after a
certain period of time. Associate Justice Vinson (subsequent-
ly Chief Justice of the Supreme Court of the United States)

wrote that:

"The Supreme Court of the United States
has definiiecly declared that 'the assess-
ment of a tax is action judicial in its
nature, requiring for the legal exertion
of the powcer such opportunity to appear and
be heard as the circumstances of the case
require.'" 19/

* % ¥ %

19/ Davidson v, New Orleans, 96 U.S. 97, 24 L.Ed. 616;
Weverhaueser v, Miuncsota, 176 U.S. 550, 20 S.Ct.
485, 19 L.Ed. 5835 liager v. Reclamation District,
111 U.S. 701, 4 S.Ct. 663, 26 L.ELd. 569,




", ..that qomo\\hcxo durins thc Drocess ()f

the asscusmont the Gaspne v wnsi have an
ng01tlﬁ;ff;algmpp_b(}3ﬁ and that this
notice musi be provided a: an cesential
part ol the s 1111t_(_)3j:.__ DUOV i ’J)"i' “and not
1wqrdud s a_mere mat{er of tavor or "rnro

(footnote onuttod), (emphasis suppllcd), p.398,
As Tumully says:

"It is a rule without exception that if a
property tax asscssment is not properly
made, there is no proper basis for a tax,
and a tax attempted to be collected is
void." (footnote omitted), ut p. 395.

Respondents' contention in this case that because
Petitioners had not exhausted their administrative remedies
they could not pursue this action has a familiar echo:

"The District contends here tinat 'the
doctrine that tax assessments must be
attacked through the machinery provided
by the statute and are not subject to
collateral attack' must control the dis-
position of this appeal. We are in accord
with such principle of law, with the set-
tled exception to the rule that a tax based
upon a void assessment may be questioned or
attacked whercever found. We think it clear
that all administrative remedies in matters
of taxation must be exhausted before resort
can be had to court action, Nelson v. First
Nat. Bank, 8 Cir., 42 F.2d 30, but think
it equally clear that when the assessment is
void, the taxpayer may resort to equity for

' relief, without following statutory rcmedies.
Particularly is this true, in a case like
this, where the person now assessed never re-
ceived notice of such attempted assessment
giving it opportunity to appear before the
board of personal tax appeals. This is the
rule as recards juduments, and necessarily
would control an assessment, which, while
partakinez ol the naturc ol, docs not possess
the dignityv of, a ]udgncnt As we have shown,
there can be nv doubt that the tax claim in
the present case was utterly void. It was void
because there was not a proper assessment under
the statute..." (lootnotes omitted) (emphasis
supplied), Tumultz, supra, pp. 399-400.

In our case, even though the statute provided the

administrative remedy by complaint (appeal) to the Board

U N
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of Equalization and Review, that appeal was hollow .and with-
out the minimal standards of f{airness cmbodied in the concept
of due process. Procedural duc process requires at least
a revelation of the evidence upon which the administrative
order is based, and an opportunily to cxplore @hat evidence
at a hearing before the Board. If therec is a failure to
specify, with sufficient particularity, the basis of the
change in assessment [i.e. from 55% to 60% and that tax-
payers in the same class of properc.ies are being taxed at
different levels of assessment], then a taxpayer does not
have the reasonable opportunity he is entitled to for pre-~
paration and presentation of his complaint and the appeal’
is wholly without foundation., Since the level of assessment,
about which the taxpayer knew nothing, is "inflexible" ggﬁnd
the taxpayer erroneously thought, as he had been led to be-
lieve, that he was protesting an assessment based on a rise
in property values, a complaint-appeal to the Board of
Equalization and Review had to be futile, and it was.
This Court completely agrees with Tumulty that:
"A tax to be valid depends upon a particular
statute creating liability and upon the
proper procedural steps being taken by the
taxing authorities., It is fundamental that
an assessmnent must be validly made bhefore

tax liability can possibly accrue to the
taxpayer.'" (emphasis supplied), p. 400.

In fiscal year 1973 there were 37,290 changes of all
kinds in the assessments in the District of Columbia of which
approximately 34,193 (99.61%) were attributable to changes

in single family residential property levels of assessment.

gg/ Testimony of Charles W, Fortney, Jr. The estimated
market value might be changed by increase or decrease,
but the level of assessment, (raised from 55% to 60%
~ by the orders of Mr. Back) was "inflexible".

e v e e 5 b g
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In fiscal ycar 1974 there were 45,364 changes of all
kinds in thec assessments in the District of Columbia, of
which approximately 40,056 (88.3%) were attributable to
changes in single family residential property levels of

assessment.

Let us consider the circumstances under which a tax-
payer eventually rececives and later pays his tax bill on
real property in the District of Columbia:

1. Market value on the property (also referred to
as estimated market value) is fixed by the assessors and
depends upon the individual value of each property. If a
taxpayer questions this estimated market value, and either
wishes (as is highly customary) that there be a decrease in
the estimated market value (rarely is there a request for an
increase) then the taxpayer can complain (appeal) to the Board
of Equalization and Review and he can contend that there has
been unequal or unfair treatment as to the market value and
give his reasons therefor. If he is still aggrieved, he can
pursue his remedy by appeal to the Tax Division, Superior
Court of the District of Columbia.

2. The level of assessment (that is the percentage
.by which market value is multiplied to get the assessment).
Sometimes this is called ''debasement factor'"; sometimes this
is referred to as the "multiplier". During fiscal year 1973
and fiscal year 1974 this was either at 55% or 60% for single
faﬁily residential properties in the District of Columbia.

3. The tax rate (presently $3.32 per $100.00 of as-
sessed value) which is set by the District of Columbia City

Council.

To completely understand what has happened in this

case, to be able to observe and harken to the taxpayers'

g e
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plight, to sce if the actions in this casc measure up to

the truth of Phipps v. Commissioner of Internal Revenue,
10 Cir., 127 F.2d 214, 216, that:
“"gquitable and just results can be
obtainced in the levy and oollection
of taxes only if both th: over.ooent
and the taxpayer act in good faith and-
assume and maintain a consistent posi-
tion toward each other."
& searchlight on history is essential.
By Order of the Commissioner No. 69-96 (March 9, 1969)

among the departments established in the Govefnment of the

District of Columbia was the Department of Finance and Revenue '

to be headed by a Director [Kenneth Back], .

",..who shall perform the functions herein
transferred, delegated or otherwise assigned
and who shall have the authority to redelegate
such “nctions as he deems necessary.

* Ak
"The Director of the Department of Finance and
Revenue is responsible for planning, imple-
menting and administering programs with cen-
tralized accounting; assessment and collection
of taxes; research on revenue sources; custody
and disbursement of funds; and auditing finan-
cial accounts and records; and serving on the
Committee on Special Assessments and the Board
of Equalization and Review.'" (emphasis supplied)

In effect, the Department of Finance and Revenue is a

‘cabinet department.

Respondents and Petitioners both agree that the Mayor-
Commissioner delegated to the Finance Director of the District
of Columbia (in this instance, Respondent Kenneth Back) the

full duty and responsibility to fix the level of assessment

on real estate:

*No one besides me had the right to make
decisions at decbasement factor [level of
assessment]|. This entire responsibility
was dclegated to me by the Mayor," testi-
fied Mr. Back.
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Accordiny to Mr. Back, Congress authorized phe
District of Columbia in 1955 to institute the first city-wide
reassessment ever made in this jurisdiction., An assessment
manual of instructions aud proccdures and cost scheduleg on
all properties was developed and -'! properties were in-
ventoried and inspected hetween 1955 and 1959 Qith an aug-
mented staff of assessors. After this initial program was
over the incremented staff reverted to its original size,

[It should be noted th- assessment is done on a calendar
year basis for a forthcoming fiscal year, i.e., calendar year
1971 for fiscal year 1973,]

For at lcast the past 10 years (and perhaps even
further) all single family residential real properties were
asscssed at a 55% level of assessment of estimated market
value, and since at least 1953 (perhaps further removed)
all commercial and industrial real property (that is, non-
single family residential) was assessed at a 65% level of
assessment of estimated markel value. Director Back contends
that from 1956 throupgh calendar year 1968 the "policy' was
to bave 65% of estimated market value as the level of as-
_sessment for single family residential property; he agrees,
that in reality, this "policy" was not achieved.

It is clear that not 211 of the assessors, even those
working in the area of assessments for many years, were aware
of this "policy”. Charles Beal, assessor, testified that:

"I do not remember using a level of assess-~

ment on single family residentijial other
than 55%."

The testimony and documentation at this trial make

it evident that the majority of the public was not informed

21/
at all, of this'policy'; those few — who werc informed of

21/ Petitioners' Exhibit 37, infra.
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"65%" were mislcu to belicve this was 65 of 1air market
value [not "full cash" value] and were justified in be;
lieving, by recason of Respondents' public statements, 22/
that all single family residential properties were at the
55% lével of assessment.

Accérding to Mr, Back, the District of Columbia
commenced reviewing in fiscal year 1960 on a cycle bhasis
those properties which had first been put into the system
and those which had been assessed the earliest. Four years
were estimated for accomplishment of everything. A debase-

"ment manual was developed and used in the first review

program and subsequently,

In 1962 the manual was revised, Mr. Back contending
that the debasement factor then was 65%. Another four-year
cycle began, Then the computer was obtained and Mr. Bac'
decided to shift the major emphasis to the sales comparison
approach by the use of the computer. As he stated, over
and again, '"the basic function of assessment is equalization".

Mr, Back testified that hc made the decision to phase
the residential property to 65% over a period of time. In
1968 he set up '"work programs" of cycles beginning with the
calendar year 1969 and continuing in calendar year 1970 ({for
fiscal 1971 and fiscal 1972, respectively), in which his
"policy'", at his directive, was that all the properties re-
viewed through his office and by assessors under his super-
vision would be brought up to the level of assessment of 55%
for single family residential properties (some properties not

achieving that level), and 65% for commercial/industrial

properties,

22/ Petitioners' Exhibit 49, infra,

- em———
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Commercial property represcents approximately 60 ol
the total real propertics in the District of Columbia;
residential properties represent approximately 349 of all
properties in the District and vacant land represcnts
approximately 6% of all rcal property in the District of
Columbia.

The EMV nrogram (data processing system for esti-
mated market value) wns implemented in 1968 and, if a par-
ticular property is in the EMV Liogram, the procedure is
essentially as follows:gg/an "EMV'" sticker comes out of the
computer, containing land value, improvemecnt value and the
result of the mathematical computations, the multiplier |
(level of assessnent, debasement factor) having been set at
60% in the present instance). This is physically placcd on
the permanent record card. The assessor who receives this
card for review can either accept or reject that estimated
market value. If he accepts the estimated market value this
figure goes on the assessment rolls. Subsequently, it is
reviewed by others reviewing that neighborhood (that is by
at least his supervisor and then through the real estate
assessment review board). Only in an extraordinary case
would it come to the associate director for his individual
review.

If the asscssor rejects the estimated market value
and assigns a new estimated market value to this property,
i.e., $90,000, and this new market value has been reviewed,
as above, the case is then put back into the data system and
the computer multiplies this new estimated market value at
the 60% level of assessment. Accordingly, a $54,000 figure

comes out of the computer and this $54,000 figure goes on

the tax roll.

23/ From the testimony of Edward S. Baran.

S ——
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Mr. Back conceded that by the end of 1970 all District
of Columbia single family residential properties had a
uniform factor of 5% and that theretfore both cqualization
and the same level of asscssment (dcbnscment.fpcfor) ex~
isted tor two years: that is calendar year 1969 for fiscal
year 1971 and calendar year 1970 fo; fiscal year 1972,

Nevertheless, at a mecting of all Qf the then avail-
able supervisors and other assessors for real property in
the District of Columbia, held iz December 1970 and attended
by several of the witnesses who testified at this tfial, the
oral order, at the direction of Mr. Back, was given to his
staff of assessors to change the level of assessment for .
single family residential real properties from 55% to 60%
for all those properties reviewed commencing in calendar
year 1971 (for fiscal year 1973) and then for calendar year
1972 (for fiscal year 1974).

"We decided to review as many properties .

ag possible in neighborhoods of less than ’l
60% and as we reviewed to bring them up -
to 60%, using a multiplier of GO0% when
reviewed. . .aiming {for a reasonable degree

of equalization whilc trying to eventually

get to the goal of 65%".

Mr. Back contends that this was a '"work pl#n" and all.
conversations concerning this matter took place between him
and the people who worked for him in the Dep#rtment of Finance
and Revenue,

Admittedly, thc Mayor-Commissioner and his deputy,
Kenneth Back, the Finance Directxrsince 1958, have made no
effort to comply with the District of Columbia Administrative
Procedure Act. No set of rules was published. No change in
the level of assessment was published. Respondents concede
that the Finance Director's '"policy goal'" of 65% was never

reduccd to {inal written form and admit that when this change
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in the level of assessment (debasement factor) for .fiscal
year 1973 assesémcnt was ordered by the Finance Dircctor,
he did not consult with the Mavor-Commissioner, or with
the City Council; he did not advise the Budget Officcr of
this change; he did not publish this change in the D.C.
Register; he did not give public notice nor other Writtén
notice to the taxpayers. Mr. Back maintained that after
consultation with the Corporation Counsel:

"We thought the Administrative Procedure Act

did not apply to us in real estate tax; .

and also the Board of Equnalization and Review

does not have rules and regulations; there
are no regulations in D.C, real estate tax."

As a result of this, and beginning in calendar yea;
1971 (notices were mailed out to taxpayers belween November
1, 1971 and March 1, 1972, but the assessbrs' work was
accomplished in calendar year 1971 éfor fiscal year 1973))
the bills sent out in September 1972 to approximately 34,000
(or to 1/3 of these taxpayers, Respondents contend) of fhell'
96,378 single family residential properties had their'i;vel |
of assessment changed from 55% to 60% of estimated market
value. ‘

In calendar year 1972, for fiscal year 1974, approxi-
mately 40,000 more (or to approximately 1/2 of these taxpayers,
Respondents contend) single family residential properties had
their level of assessmeat changed from 55% to 60% of esti-
mated market value.

Presently, 18,893 single family residential properties

remain at the 55% level of assessment,

The assessment increases in both fiscal years 1973 and

1974 for single family residential properties were represented
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to the public as increases in property value, .But, in fact, .
the changes of'assessment in fiscal year 1973 were due, in
over 90% of the cases, solely to a rise in the level of
assessment. In fiscal year 1974 about 50% qf»thé rise was

due to increases in property value and about 50% to rises

in the level of assessment from 55% to 60%.

Using data derived during testimony and, in particular,
' 24/

from the Respondents' own figures and projections ~ the

following information was obtained for fiscal years 1973 and

1974 :

Total increased assessment
single family residences .
fispal year 1972 -~ 1974 $209,794,400

Increased assessment

single family residences

fiscal year 1972 ~ 1974

due to increase from 55%

to 60% in the level of : ‘
asgessment ("debasement factor") $113,713,800

Increased assessment
single family residences e .
fiscal year 1972 - 1974 o) RETE
due to increase in market e T
value (estimated market value) $ 96,080,600 25/
, This exhibit demonstrates that, as a result of these '
acts of the District of Columbia in raising the .level of
assessment (debasement factor) for two years for part of the
single family residential properties from 55% to 60%, the
assessment of that class of property was increased by
$113,713,800 out of a total assessment increase in the same
two year period of $209,794,400., The substantial nature of
the effect of this change in the level of assessment over this

two year period is evident.

24/ Testimony of John E. Rackham, using the records of
D.C. Department of Finance and Revenue.

25/ Petitioners' Exhibit 43.
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The 18,893 single family residential properties are
still assessed and unchanged at 55% for a total of $181,829,000,

For fiscal year 1974 there are 9,377 vacant land pro-
perties zoned single family residential (or gppréximately
one-half of the 18,398 total such vacant land préperties
in the District of Columbia, "Depénding on which neighbor-
hoods they are in," Zéés% or 60% levels of assessment are
used for the vacant properties zoned as siﬁgle family resi-
dential.

It is apparent that if the City Council increased the
tax rafe from $3.00 per $100.00 of assessed value to $3.30
per $100.00 of assessed value, [it is presently $3.32 per‘
$100.00 of assessed value] all real estate taxes aré increased
10%.

If the Mayor-Commissioner, through his deputy, the
Finance Director, raises the level of assessment (debasement
factor) from 55% to 60% of estimated market value, then all .
real estate taxes are increased 9.,0909%. i:.-

In 1970 Kenneth Back did request the City Council
to increase the tax rate by 30¢/$100.00, but the Council
refused to raise the tax rate. Although Mr. Back.testified
there was no connection between the Council's refusal to
increase the tax rate and his unpublicized subsequent actions,
the fact is that several months later in that same year,
Director Back oraliy directed his assessors to raise the
debasement factor from 55% to 60%.

How was the public informed of all thesé occurrences?
What was the taxpayer led t§ believe?

In his letter of January 8?14973 Respondent Kenneth

Back, as Director of the Finance Dcpartment, wrote answers

26/ Charles W, Fortney, Jr.

27/ Petitioners' Exhibit 37,

* ool a
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to questions propo ded by the President of the Crevy Chase
Ci£izens Association and the Chairman of its Speccial Com~
mittee on Assessments in response to their recquests for
information concerning the proposed increases in the District
of Columbia real estate assessment for fiscal year 1974,

He advised, among other matters, that:

"It has been a long-standing tradition and policy

in the District to assess all properties as close

as possible to 65% of full market value., However,
because of rapidly changing (generally rising)

real estate values and the lag between the time or
reevaluations and the date the changes go on the

tax rolls, assessments when measured against current
values will tend to be somewhat less than the 65%

standard,
Aok ok

"[The reassessments are to be figured] on the basis
- of 65% of fair market value, This same standard
applies to all sections of the city. If a taxpayer
feels that his assessment exceeds 65% of the current
market value of his property, I would certainly urge
him to contact our Department for an explanation."
(emphasis supplied)

Responding to the question, "Is the same reassessment
policy to be followed throughout the city at this time for
both residential and commercial properties?" Mr. Back
replied, "Yes",

In his February28, 1973 letter to Walter E, Washington,
Mayor-Commissioner, -§ﬁr. Back submitted a "progress report"

on the District's real estate assessment program in which

he averred that:

© "The longstanding administrative policy in the
District is to assess all properties at 65%
of fair market value." (emphasis supplied)

In his attachmeni to the above letter he advised the Mayor-

Commissioner that,

"[The recent reassessments were computed] on the
basis of 65 pcrcent of fair market value.,.and
|the same assessment policy was applied throughout
the city for both residential and commercial pro-

perties|"™, (emphasis supplied)
This same attachment (Questions and Answers on the District's

Real Estate Program), prepared by Director Back's office, was

28/ ‘PBtitioners' Exhibit 37,

e —— -
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"disseminated in many ways, including tax payers, for .aeir
: A 29/
general information.,"

As to both aforementioned letters, Mr, Back testified
that he really intended to say "at full cash value at 65%",
instead of what he did say ("fair market value at 65%'"). Ie
explained that saying "fair market value'" rather than "full
cash value" was not an attempt to mislead but it was 'the

30/
result of not being careful enough", ~

Mr. Back did not know of any jurisdiction where the
"stair-step" level of assessment was used as he has attempted
to use it in the District of Columbia:

", ..but it is certainly the subject
of discussion among assessors",

Agreeing that "level of assessment' has many meanings
for many persons, Mr. Back's plans for calendar years 1973
and 1974 (fiscal 1975 and 1976) '"is to make cash equivalent

adjustments and to apply our standard of 65% to the true

and full value of lawful money, which is the ‘'assessed value'",

At trial he avowed his intention to complete the tax

roll by July 1, 1973 [unless this Court ordered otherwise,

as the Court immediately did upon completion of trial] and that

the Mayor would certify it that date. Of the single family

residential properties 77,485 were to be certified at 60% level

of assessment and 18,893 were to be certified at 55% level of

assessment.

29/ Edward S, Baran, Associate Director,

30/ "All real estate in the District of Columbia subject
to taxation, including improvements thereon, shall
be listed and assessed at not less than the full and
true value thereof in lawful money." D.C, Code 1967,
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In appcal case after appecal case before the Board of
Equalization and Review §}'{eductions in the '"assessment"
were refused., It was noted on the appeal itself (but the
taxpayer was not so informed) that the '"assessment is the
product of raising the level of assessment from 55% to 60%"
or, that "this appeal for reduction is not warranted. The
increase is because the level of assessment went from 55%
to 60%". 32/

Respondents and Petitioners agree that the increase
in an individual's tax bill could be the result of any of
'threg possibilities: |

1) There could have been a rise in the debasement

factor (level of assessment) and a lowering of
the estimated market value; or

2) There could have been a rise in the estimated

market value with no change in the debasement
factor (level of assessment); or

3) There could have been no rise in the estimated

market value but a rise in the debasement factor
alone (level of assessment).
The important thing is the taxpayer would not know which of
these three possibilities increased or decreased his assess-~
ment,. It is obvious they were not only not informed of
which of these possibilities affected their assessments,
they were also not informed of the real reason for refusing a
chahge in assessment when they appealed.

Petitioners' Exhibit No. 49 is a telling document 1&-
deed. Prepared by the Office of Public Affairs of the District
of Columbia and published in July of 1972, "For Your Informa-
tion~--Services of the District of Columbia Government' is a

booklet :

31/ Among others, Petitioners' Exhibits 28 and 29,

32/ Respondent Back,
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", ..desipgned to offer a clear and complete
guide to the District Government's progranm,
projects and facilities...wider knowlcdge
of the District Government's operations will
lead to an even stronger partnership between
the citizens and their government in the drive ' i
to improve the quality of life in this commu-
nity." 33/ T

At page 48 the following is the entire information given_
concerning real estate tax in the District of Columbia:-

"Real estate is taxed at an annual rate of

$3.32 for each $100 of assessed valuation,
For taxing purposes, the assessed valuation
of property aversges about 55 percent of
market value,"

Prior to trial this Court denied Petitioner's Motion
to Certify this Action as a Class Action pursuant to Civil . !
Rule 23(a) of the Superior Court. gi'/The case had been ap~
propriately filed in the Tax Division which, having its own
applicable rules, had neither adopted nor incorporated by
reference Civil Division class action Rule 23; or any other
rule pertaining to class actions.

Pursuant to the sua sponte recommendation of the‘quft}_ f"',
at that time, Petitioners filed an amended complaint (péki- .
tion) on June 18, 1973 which sought relief alternatively as
1) c;rtified class action to which the Court had addressed
itself in the Order of June 14, 1973; (2) uncertified class
action (taxpayers' suit); and (3) individual petitioner's
action,

The Court suggested, both at time of the Respondents'

Motion to Dismiss on June 19 (denied) and again immediately
prior to commencement of trial (June-25) pursuant to Respond-

ents' orally renewed Motion to Dismiss (again denied), that

the case should proceed aslif it were a class action; there

33/ Walter E., Washington, Mayor.
34/ Order of June 14, 1973,
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would be a ruling on the question at the time of this Opinion.
Respondents were in no way taken by surprise, nor hampered
in their production of evidence. Their defense fully en-

compassed the situation as if both alternative\prayers of
Petitioners ((2) and (3) supra) survived. o

The absence of a specific claés action rule, howeVer,'
does not prevent this Court from acting under its inherent
and general equity powers in order to effecfﬁate justice.
It was only in the totality of the evidence adduced at trial
that it could be fairly found that justice compels this cause
'be construed as a taxpayer's suit brought on behalf of the
individual Petitioners and all other similarly situated,

The right of taxpayers to bring suit against municipal
officials to assert public and private rights as against

improper or illegal conduct by public officials is a firmly

established principle of law,

"Of the right of resident tax payers to invoke
the interposition of a court of equity to pre- .
vent an illegal disposition of the moneys of .
the county or the illegal creation of a debt
which they in common with other property
holders of the county may otherwise be com=-

+ pelled to pay, there is at this day no serious
question, The right has been recognized by
the state courts in aumerous cases; and from
the nature of the powers exercised by municipal
corporations, the great danger of their abuse
and the necessity of prompt action to prevent
irremediable injuries, it would seem eminently
proper for courts of equity to interfere upon
the application of the tax payers of a county .
to prevent the consummation of a wrong, when
the officers of those corporations assume, in
excess of their powers, to create burdens upon
property holders. Certainly, in the absence
of legislation restricting the right to inter-
fere in such cases to public officers of the
State or county, there would seem to be no sub-~
stantial reason why a bill by or on behalf of
individual tax payers should not be entertained
to prevent the misuse of corporate powers, The
courts may be safely trusted to prevent the

abuse of process in such cases,'", Crampton v.
Zubrinskie, 101 U.S. 601, 25 L ed. TOTo —(1880).

RIS
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Such taxpayers' suits may be brought to enjoin the
collection of a tax if that tax is illegal or unauthorized,
and if grounds for ecquitable relicf are present., A recent
analogous case involving these principles in which a tax-
payer's action was brought and reclic{ granted on behalf of

all taxpayers is Knoff v, City and County of San Francisco,

81 Cal. Rptr. 683, 1 Cal, App. 3d 184 (Ct, of App., First
District, 1969). In Knoff, the Court held,
"Petitioners' status as San rrancisco taxpayers
made them 'beneficially interested' parties
who could maintain this action because...its
object was to compel the performance of public
duties which the law specifically enjoins...
For the same reasouns, they brought the action in .
a representative capacity...which made it a class
action," 81 Cal. Rptr. 691-2,

Named Petitioners have a pecuniary interest in the
subject matter of the action which makes them 'beneficially
interested' parties. They brought the present suit on behalf

~of themselves and all other taxpayers whose cases are the
same or similar, While the right of each taxpayer is indi-
vidual and separate, prosecution of separate actions would
create a multiplicity of suits by individual taxpayers who
all have the same common relation of remedial right and who
~.w0u1d all be injured alike by the illegal level of assessment.

Yokley on Municipal Corporations states the rule as

follows:

"The gencral right of a taxpayer to bring suit
against municipal officials in an assertion of
public and private rights as against improper or
illegal conduct by authorized officials is a firmly
established principle of law, It is an essential
element of a taxpayer's suit that the suit be brought
in behalf of a plaintiff and other citizens and tax=-

payers,

"A taxpayer's suit is necessarily a class action,
It must be brought not by individuals, but by indi=-
viduals, for themselves and for all of the citizens

. 8imilarly situated.” Vol, 4, Sec, 602, p. 36,

]

D —



- 32 =

McQuillen on Municipal Corporations (3d Ed. Rev.)

makes the same point:

",..a distinction is to be drawn between an injunc-
tion suit by a taxpayer mercly toprevent the col=-
lection of the tax imposed on plaintiff, as an
individual, and a suit by one or morc taxpayers,
in behalf of all, to enjoin an entire levy or its
enforcement. As to the latter, it is well scttled
that if the tax is iilegal or unauthovized, and
grounds for cquitable relief are present, a tax-
payers' suit lies to enjoin the levy or collection
of such taxes." Vol, 18, Sec. 52,33, p. 71,
(emphasis supplied)

It is recognized that the right to a taxpayer's suit
'in the present case is the only method by which to achieve
substantial justice for the whole body of single family
residential real property owners in the District of Columbi;.

Is then the level of assessment a 'rule'" and
"rule~-making" the act of fixing the "rule",'as Petitioners
contend, and therefore within the pubiic illumination fequired
by the District of Columbia Administrative Procedure Act?

Or, conversely, is the level of assessment, as Respondengg
contend, a "policy long held and intended", a 65% "goal“#&

yet unattained, and therefore exempt from the District of
Columbia Administrative Procedure Act?

It is well~established that when the District of
Columbia City Council publishes notice of the proposed tax
rate each year, and holds a public hearing, ana'gives at least
30 days notice to the public, the action is publicly voted on
by the Council, and a rule is made, This is required under
the District of Columbia Administrative Procedure Act.

Although Respondents, through counsel, profess that
"in retrospect, more publicity would have been a good thing",

nevertheless they maintain that there ''never have been any'

rules or regulations" for real property assessments because
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the.District of Columbia Code, §47-401 through 47-1101 details
what the procedures are and "therefore we do not have to
make or publish any rules or procedures',
The District of Columbia Administrative Procedure Act,gé/
became efféctive on October 21, 1969, after 12 years effort
on the ?art of the District ¢f Columbia Bar Association and
other active groups to secure cecnactment of minimum standards
of fair procedure to be observed by the administrative agencies
of the District of Columbia, 92/ In meaningful effect, it is
+a "Bill of Rights" for the citizen, baffled and confused
by the uncentralized maze of documents, writings, rules, .
procedures and regulations., There was no question then, and
there is no question now, that a substantial number of independ-
ent administrative agencies of the District of Columbia have
.a significant effect, by their decisions, rules and regula-

tions, on ;he lives of the citizens of the city. As was

said by Frank E, Cooper, State Administrative Law (1965), Vol,

1, p.2:

"[A] baffling heterogenity of procedural rules
S exists], which is a source of needless con-
fusion but, more importantly, [is also re-
flected] in the widely disparate approaches
to related problems and in the application
of variant principles and philosophies of
economic and social control," ,

The Senate Report, No. 1581, 90th Congress, 1st Session,
Committee on the District of Columbia, clearly'expresses

the purpose of the Administrative Procedure Act:

35/ P.Law 90-614, 82 Stat. 1203; D.C. Code 1967, Supp. V,
§1-1501 et seq. , '

36/ Hearing before the Subcommittee on the Judiciary of the
Scnate Committee of the District of Columbia, 90th Cong.,
2d Scss,, April 25, 1968, pp. 74-76. Sce, also, H. Rep,
No. 646, 89th Cong., 1lst Sess, (1965).

S
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"PURPOSE OF THE BILL

The purpose of the bill is to provide an Adminis-
trative Procedure Act for the District of Columbia,
covering the more than 93 administrative govern-~-
mental agencies within the District goverument, and
the laws which those agencies administer,

The bill makes mandatory the establishment by

the Commissioner of the District of Columbia and the
District of Columbia Council for themselves and for
all subordinate agencies of the District of Columbia,
rules governing the formal and informal procedures
prescribed or authorized by the bill, and likewise
requires that each independent agency of the District
establish such rules for itself.

The bill is designed to meet a longstanding need
in the District of Columbia for the improvement of
administrative process and the achieving of uniform-
ity and full disclosure of administrative rules and
rulemaking procedures of District government agencies
comparable to those required of Federal agencies under
the Federal Administrative Procedure Act."

There are three primary features of the D.C. APA:

(1) requirements for the compilation and publication
of the rules of administrative agencies; (2) the opportunity
for a fair hearing for parties involved in a "contested case,"
i.e., a quasi~-judicial, adversarial proceeding; and (3)
regularizing and making uniform the right of judicial review.

In the D.C. APA, D.C. Code, 1967, Supp. V, §§1-1502(6)
and (7), the terms "rule'" and "rule-making' are defined:

"(6) the term 'rule' means the whole or any part

of any Commissioner's, Council's or agency state-

ment of general or particular applicability and

future effect designed to implement, interpret,

or prescribe law or policy or to describe the

organization, procedure, or practice requirements .

of the Commissiocuner, Council, or of any agency
(emphasis supplied);

"(7) the term 'rulemaking' means Commissioner's,
Council's, or agency process for the formulation,
amendment, or repeal of a rule;"

A legislative hearing, relating to "the making of a

rule for the future"” (Prentis v, Atlantic Coast Line Co.,

211 v,S. 210, 226, 29 S.Ct. 67, 69, 53 L.Ed. 150 (1908) is a:




"..osnon-adversary procceding which sccks to devise
broad policy applicable to the public generally,
or a substantial segment thercof, rather than to
individual parties. ...the quasi=-legislative inquiry
tends to consult broad relevant data available from
surveys, studies and published experience,...the
staff{ report often is presented to the interested
public with the invitation to appear at a public
hearing to oppose or praise.", Jones, ct al. v.
District of Columbia, et al., 116 U, S .App.D.C. 301
323 F.2d 306 (1963).

The instant ‘case has striking analogy to F, Lewis-Mota

et al., v. The Secretary of Labor, 469 F.2d 478 (1972) where

a class action was brought by aliens seeking to enter and
reside ip the United States as permanent residents and where
'the court held that a Directive of the Secretary Sf Labar
abrogating precertification of certain occupations for visa'
issuance wasunot promulgated in conformity with the pﬁblica-
tion and notice requirement of the Administrative Procedure
Act, 5 U,S.C.A, §551 et seq. In Lewis-Mota the Secretary of
Labor in the past had published certain schedules listing
particular occupational categories, In 1969 a new schedule, .
setting forth a precertification list, and abolishing th;&‘

original schedule was established after due notice. One year

later the Secretary of Labor, without first publishing in

the Federal Register, issued a Directive suspending the entire

schedule precertification list and providing that previously
issued precertifications would be valid only fbr a specific
period of time, This Directive was not published in the

Federal Register until 2lmost one year after its issuance.

The Second Circuit Court of Appeals held that:

"While the Secretary strenuously argues that
he was merely announcing 'a general state-
ment of agency procedure or practice' within
§553(b)(3)(A), the label that the particular
agency puts upon its given exercise of ad-
ministrative power is not, for our purposes,
conclusive; rather it is what the agency does
in fact." pp. 481-2,
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That Court then looked to the effect of the Directive and
found chat:

"...1t changed existing rights and obligations...
By virtue of this substantial impact both upon
the aliens and the employers, notice and op-
portunity for comment by the public should first
be provided".,, p. 482

In Junghans v, Department of Human Resources of the

District of Columbia, D.C.App., 289 A.2d 17 (1972), the

Commissioner's Order directing the Department of Human
Resources to set the Jevel of nublic assistance payments
at 75% of the public assistance standards was held to be
a "rule" within the meaning of the D.C. APA, which "rule"
never became effective since, among other reasons, it was '
never published in the D.C., Register as required by the
statutes and notice of the proposed rule was inadequate by
- i1ts failure to specify where and how interested parties were
to submit their comments. The reason of Junghans is the
reason of the instant case:

"We note also the proposition that adminis-

trative agencies have the responsibility

of fully informing themselves of the public's

viewpoint before making difficult and funda-

, mental policy determinations concerning the
allocation of scarce resources. Pharmaceutical

Manufacturers Association v, Finch, 307 F.Supp.,
858, 865-866 (Del.1970),

. "Given the consequences for the residents of

' the District that flow from the decision by
the Council and the Commissioner to enact
one of the several possible formulas for the
payment of welfare assistance, the procedural
steps taken bv the Council and the Commissioner
in this case require careful scrutiny to deter-
mine whether they pass muster under the applic-
able statutes and rules.,", p.22,

*x ¥ %

"Commissioner's Order No., 70-265, whother we
consider it an implementing directive, as
Corporation Counsel characterizes it, or
prescribing policy, is a 'rule' as defined
by the D.C. APA. Congress has direccted in
Section 7(¢c) of the APA that 'each rule
adopted . . . by the Commissioner , . .
shall [not] become effoctive until after its
publication in the D.C. Register.' D.C.Code
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1967, §1-1506G(c) (Supp. 1V, 1971),., Since
Commissioner's Order No. 70-265 was never
published in the D.C. Register, as Congress
has mandated, it never became eftective.

"Congress has further provided in the D.C.
APA that bhefore adopting any rule or amend-
ment thereof the Commissioner 'shall .. . =
publish ., . . notice of the intended action
so as to afford interested persons opportun-
ity to submit data and views either orally
or in writing, as may be specified in such
notice,' D.C.Code 1967, §1-1505(a) (Supp.
Iv, 1971)..." (footnote omitted), p.23.

and further

".,..we construe the full requirements of
Section 1-1505(a) gz?, as dictated by
‘Congress, to be that the notice must afford
interested persons an opportunity to be heard
on the proposed rule. In order to be afforded .
that opportunity, the general public must be
advised of the current status of the proposed
rule as it stands before the rulemaker. We
believe that Congress intended the notice of
of a proposed rule to inform the public that
the rulemaker (a) would either wait 30 days
before taking final action on the pending
proposal, or (b) was contemplating taking
final action in less than 30 days." (footnote
omitted), p.24.

Practices that happened before the D.C. APA can qp.

longer continue.

For example, as a result of the rulemaking require-~

ments of the D.C. APA the Insurance Commissioner no longer

could, as he has done in the past, raise insurance rates

37/ '"The Commissioner and Council and each independent

- agency shall, prior to the adoption of any rule
or the amendment or repeal thereof, publish in the
District of Columbia Register (unless all persons
subject thereto are named and either personally
served or otherwise have actual notice thereof in
accordance with law) notice of the intended action
s0 as to afford interested persons opportunity to
submit data and views either orally or in writing,
as may be specified in such notice. The publica-
tion or service required by this sub-section of any
notice shall be made not less than thirty days prior
to the effective date of the proposed adoption,
amendment, or repeal, as the casc may be, except as
otherwise provided by the Commissioner or Council
or the agency upon good cause found and published
with the notice.," D.C.Code, 1967, Supp. V, §1-1505(a).
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without an opportunity to the public to be heard. — .

It was said about the Reviscd Model State Act (upon
which the D.C. APA is bascd) that there is the requirement
of ; L

"...notice in rulemaking proceedings as well as in
contested cases, and [this] includes special pro-.
visious designed to assurc the fairness of hearing

procedures, ..
*x * X%

"To an ever increasing extent, provisions are
appearing in state statutes, requiring that
before an administrative agency takes any
action which will significantly effect pri-
vate rights, the agency must give notice and
afford interested parties an opportunity to be
heard. This legislative trend reflects a deep-
seated conviction that as a matter of sound .
governmental policy, parties to be ailected

by administrative action should have a full
opportunity to present their views before any
official action is taken," Cooper, State
Administrative Law, supra, Vol, I, at p.135,
(emphasis supplied) .

Respondents claim exemption from the D.C. APA. But
D.C. Code 1967, §47-~713 provides:

"All real estate,.., shall be...assessed at not X
less than the full and true value thereof..." )

The District of Columbia Register, Title 16, Department of
Finance and Revenue, is a September.1970 publication of the
D.C. rules and regulations affecting a variety of taxes,
but does not cover real estate taxes, There are also no rules
and regulations for the Board of Equalization.and Review,

The taxpayer witness g"Sz';/)ut it well indeed when, shaking
with indignation, he earnestly advised the Court:

"I'm furious!"

38/ Hearing before the Subcommittee on the Judiciary of the
Senate Committee of the District of Columbia, 90th Cong.,
2d Sess,, April 25, 1968, pp. 74-76. See, also, H. Rep.
No. 646, 89th Cong., 1st Sess, (1965).

39/ Wwilliam R. Leonard, presently with the news media of
Airlic House Foundation; until several wecks ago and for
11 yrs., Executive Producer, NBC, in Washington, handling
commentary, documentary film programs concerning local
problems in Washington,
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And rightly so! This taxpayer was an cducated, sophisticated

person, trained in the uncovering of news, What about the

less educated, less sophisticated citizen untrained in detect-

ing that which is not there to be seen, or that which is con-

fusing to even those to whom this responsibility is delegated?

40/
As Martin K. Schaller ~ expressecd it:

"It would be very difficult for an incexperienced

person to find that there was no rule for re-

assessments,”
Although $200,000 per year, since 1969, has been appropriated
for the publication of all rules and regulations of the
District of Columbia in onc set of volumes, this project is
not &et completed, Even when completed it will not include
rules of real estiate assessment since they do not exist in
written form,

The Board of Equalization and Review, chaired nominal-
ly by the Assessor, [Director of the Depar tment of Finance
and Revenue)], but actually administered by Edward Baran,
Associate Director, is designed to dcal with the assessed
factor, "...but, in practicality, the discussion comes down
to 'what is my property worth?' The debasement factor (level

41/
of assessment] is fixed." ~ The Board has two functions:

40/ Executive Secretary for the District of Columbia and

T  Executive Secretary to the Mayor-~Commissioner whose
numerous duties include taking charge of publishing
the D.C. Register and all rules of the District of
Columbia in accordance with the D.C. APA, It is,
however, not his function to decide what the rules
should be; his duty is ministerial,

41/ Director Back,
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. 42/
(a) to review property values; (b) to equalize., ~

The Board does not have any rules and regulations to
assist it or the taxpayer; it only has an inter-~office
memorandum, not available to the public, which gives '"guide-
lines", Stressing courtesy to the public and how to call the
appeal hearing to an opening and closing. ég/As Respondents'
Brief says, at page 30, it is "...merely designed to show
the style in which the hearings before the Board will be
held."

The assessors themselves are not certain as to what
occurs at these Board of Review appeal hearings, Mr. Fortney
(who, among others, sits on panels of the Board) at first
thought there were written procedures for the Board, which
he has chaired on occasion, and then} after being asked to
- produce these written procedures, realized there was only
an inter-office memorandum for guidance,

"0f course, (testified the Director, Kenneth

Back), it was not my intention to keep this
[raising level of assessment] a secret or
we would not have put it on the card [perma-

nent record card} itself 44/ available to
the public."

42/ D.C. Code 1967, §47-708:

T "The Assessor and Deputy Assessor of the District and the
board of all of the assistant assessors, with the Assessor
as chairman, shall compose a Board of Equalization and

"+ Review, , .It shall be the duty of said Board of Equaliza-
tion and Review to fairly and impartially equalize the value
of real property made by the board of assistant assessors
as the basis for assessment, Any five of said Board of
Equalization and Rcview shall constitute a quorum for busi-
ness, and, in the absence of the Assessor, a temporary
chairman may be selected. They shall immediately proceed
to equalize the valuations made by the board of assistant
asgsessors so that each lot and tract and improvements there-
on shall be entercd upon the tax list at their value in
money; and for this purpose they shall hear such complaints
as may be made in respect of said assessments, and in deter-
mining them they may raise the valuation of such tracts or
lots and improvements as in their opinion may have been ro-
turned below their value and reduce the valuation of such
as they may believe to have been returned above their value
to such sum as in their opinion may be the value thereof.”

43/ Potitioners' Exhibit 33,

44/ There i8 onc permanent record card for each of the 97,707
singlo family residential properties (including garages)
in the District of Columbia,
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But, it was late; proved at trial that the level of ‘assess-
ment is not placed on the permanent record card, and that
therefore the taxpayer believed he was dealing with increased
market values when he made his appeal to the Board of Equali-
zation and Review. When his appeal was rejecked,'the tax-
payer did not know this occurred because the assessﬁent ievel,
of which he remained unadvised, weht from 55% to 60%, and was
"inflexible", |

It would certainly appear appropriate, in furtherance
‘of Mr, Baran's statement that: ' ‘

"Petitioner h&3 to bring in evidence [before
the Board] to support his conclusions or
theory",

and in the clarity of this trial, to have the Board of Equali-
zation and Review promulgate, (through compliance with the

D.C. APA) rules and regulations for its operation and then

duly disseminate those rules and regulations. In this way

the taxpayer can know what is expected of him and what ﬁre' :
Board is reviewing on appeal, and fair play throughout'ﬁﬁouid, ;
be had,

'Whichever version of the testimony is accepteg concern-
ing the level of assessment in years prior to calendar year
1969, all witnesses concede that despite the provisions of
§47-713, supra, single family residential levels of assess-
ment were at 55% of estimated market value and commercial
levels of assessment continued at 65%, and both levels of
assessment so remained for calendar year 1970, Accordingly,
before October 21, 1969, when the D.C, APA went into effect,
and before notice, public participation, and publication

were required, the 'rule" was then 55% for single family

residential property.

o ity iy s - e

R



The action of the Respondent officials of fhe pistrict
of Columbia, in Tixing a lecvel of assessment of estimated
market value of single family residential property, as a
basis of its assessment for purpose of real e;tgte taxation,
is 'rulemaking” within the definition of the D.C. APA
(§1-1502(7)). The increase of the level of assessmént from
55% to 60% is the adoption or amendment of a '"rule" within
the definition of §1-1502(6) of the Act. o

Accordingly, the Respondents acted contrary to law when

.they failed to compile, index andpublish the 55% level of

assessmént in effect on October 21, 1970 (§1-1507).

It is undoubted that Respondents again acted contrary 'to
law when two‘years after the effective date of the D.C. APA
they increased the level of assessment from 55% to 60% and then
failed to publish a 30 days notice of the proposed increase,
failed to permit public participation in said increase, and

failed to publish the increase when effective, in the District

o o

of Columbia Register (§1-1505, 1506). L5

No government, municipal or otherwise, should lose faith

in its people or forget, even for a moment, that it is a govern-~"

ment ... "for the people’.

Nevertheless, throughout the case, Respondents assert
that whatever the findings of the Court, injunctive relief does
not pertain because: 1) Petitioners have or had both adequate
administrative aund legal remedies under §47-709 and §47-2405,
D.C. Code, which precludes equitable relief in this case;
(b) Petitioners have fajiled to allege extraordinary circum~
stances which merit equitabie relief; (c) Petitioners' claim
of money damages does not constitute irreparable injury en-

titled to equitable relief; (d) Petitioners' suit for injunctive

R R
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relief is asking the Court to perform a function which is
exclusively legiélative.

Clearly the rules of the Tax Division do not provide
for injunctive relief which is, as Respondents note in their
Brief (at p.21) "addressed to the discretion of the court...
In determining whether an injunction should be granted, the
court should adhere to the basic doctrines of equity",

And it is further obvious that:

"No suit shall be filed to cnjoin the

assessment or collection by the District
of Columbia or any of its officers, agents

or employees of any tax," D.C.Code, 1967,
&47-2410,

It is well-established that a court will not exercise
its equity powers for interference of collection of taxes

simply on grounds that the taxes are illegal, Dows v, Chicago,

11 Wall. 108, 110, 20 L.Ed. 65; Hannewinkle v. Georgetown,

15 wall. 547, 21 L.Ed, 231; State Railroad Tax Cases, 92 U,S.

575, 613, 23 L.Ed. 663, 673; Burgdorf v. District of Columbia,

7 App.D.C. 405, 443; Buchanan v, MacFarland, 31 App.D.C. 6.

The reason for this was stated in Dows, supra;

"It is upon taxation that the several States
chiefly rely to obtain the means to carry on
their respective governments, and it is of the
utmost importance to all of them that the modes
adopted to enforce the taxes levied should be
interfered with as little as possible, Any
delay in the proceedings of the officers upon
whom the duty is devolved of collecting the
taxes may derange the operations of government,
and thereby cause serious detriment to the
public.", p.110,

The Government pleads failure to exhaust administrative

remedies as a barrier to invocation of injunctive relief, yet

the same Government, at best, misinformed its citizens~taxpayers

that the level of assessment was being applied discriminatérily
to the same class of citizens, This matter has been fully de-

veloped in an earlier stage of thie Opinion. This same

Pt 4 T - m— . -

-t £y,

[ —
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Government did not advise its citizens of its intenyions, did
not permit its citizens to participate in thew"rule-making",
did not publish as required, and then, two monihs after the
time for administrative action had passed (anq only then as

a result of depositions taken in this litigatién, aﬁd the
publicity given those depositions) Were public statements
made by the Respondents' representa.ives concerning these
levels of assessment, several statements iehding no clarifi-
cation to the prior misinformation,.

This is a case where, "in addition to the illegality
of an exaction in the guise of a tax", special, indeed excep-
tional, circumstances exist, bringing"...the case within some
acknowledged head of equity Jjurisprudence...[where] a suit

may be maintained to enjoin the collector," Miller v. Stand-

ard Nut Margarine Co. of Fla., 284 U.S. 498 (1932), at p.509.

The latter decision was made despite the sweeping prohibition
45

of 26 U.S.C.A, 1543 [now, 26 U,S,C.A, 7421(a)],™ in language
highly similar to §47-2410, supra, that: L
"No suit for the purpose of restraining

the assessment or collection of any tax
. shall be maintained in any court.'

As the Supreme Court observed in Standard Nut Margarine, the

Court has:

"...repeatedly indicated that extraordinary and
exceptional circumstances render its [statute
in question] provisions inapplicable.", at p.510,
Again and again the Supreme Court has spoken to this
matter, This same section, 26 U,S.C.,A, 1543, which totally

negates equitable relief, was held to be "...inapplicable in

45/ Under many cases (see its fn. 57 and 58) 26 U.,S.C.A, 7421
has been interpreted to permit actions to enjoin collec-
tion of taxes under the Internal Revenue Code where the
exaction is illegal or where extraordinary circumstances
exist "within some acknowledged head of equity juris-
prudence',

]




- 45 =

exceptional cases where there is no plain, adequate; and

complete remedy at law,'' (footnote omitted) Allen v.

Regents of University System of Georyiia, 304 U,S. 439, 449

(1938); 82 L.Ed., 1448,

Hillsborough T.P, v. Cromwcll, 326 U.S. 620 (1946)
46/ 47/

held that the then 28 U.S.C.A. 384 — and 28 U.S.C.A. 41(a)"

did not prevent a taxpayer's suit for equitable relief chal~
lenging certain state assessments on intangible property on
the grounds that the taxpayer was being singled out for a

. discriminatory assessment in violation of the 14th Amendment

to the United States Constitution,

See also, Cooley, Taxation (4th Ed.), Vol. 4, Section

1645, for the proposition that:

"If the valuation is purposely made too high...
through the adoption of a rule which is designed
to operate unequally upon a class and to violate
the constitutional rule of uniformity, the case
is a plain one for the equitable remedy by in-
Junction, So is any case in which a tax is ren-
dered unequal or unfair by fraudulent or reckless
conduct of officers, or in which the party is
deprived by like practices of important rights
which the law intends to secure for him; such,
for instance, as the right of appeal from an
assessment, or to be heard by the board of review
before his assessment should be raised, Injunction
also lies where certain property is intentionally
and wrongfully assessed at a higher percent of
valuation than other property, in pursuance of a

system..."

Compare, also, another injunctive suit (class action)

brought to require an end to inequality in the level of

assessment in relation to fair market value which suit was

gﬁ/ Providing that suits in equity may not be sustained in
federal courts '"in any case where a plain, adequate,

and complete remedy may be had at law,"

47/ Providing that "no [federal] district court shall have
Jjurisdiction of any suit to enjoin, suspend, or restrain
the assessment, levy or collection of any tax imposed by
or pursuant to the laws of any state whcre a plain, specedy
and efficicent remedy may be had at law or in equity in the

courts of such state,"
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exceptional cases where there 1is no plain, adequate; and

complete remedy at law.,'" (footnote omitted) Allen v.

Regents of University System of Georgia, 304 U,S., 439, 449

(1938); 82 L.Ed. 1448,

Hillsborough T.P, v. Cromwell, 326 U.S. 620 (1946)
46/ 47/

held that the then 28 U.S.C.A. 384 — and 28 U.S.C.A, 41(a)

did not prevent a taxpayer's suit for equitable relief chal-
lenging certain state assessments on intangible property on
the grounds that the taxpayer was being singled out for a

discriminatory assessment in violation of the 14th Amendment

to the United States Constitution,

See also, Cooley, Taxation (4th Ed.), Vol. 4, Section

1645, for the proposition that:

“"If the valuation is purposely made too high...
through the adoption of a rule which 1s designed
to operate unequally upon a class and to violate
the constitutional rule of uniformity, the case
is a plain one for the ecquitable remedy by in-
Jjunction, So is any case in which a tax is ren-
dered unequal or unfair by fraudulent or reckless
conduct of officers, or in which the party is
deprived by like practices of important rights
which the law intends to secure for him; such,
for instance, as the right of appeal from an
assessment, or to be heard by the board of review
before his assessment should be raised. Injunction
also lies where certain property is intentionally
and wrongfully assessed at a higher percent of
valuation than other property, in pursuance of a
system...'

Compare, also, another injunctive suit (class action)
brought to require an end to inequality in the level of

assessment in relation to fair market value which suit was

gg/‘ Providing that suits in equity may not be sustained in
federal courts "in any case where a plain, adequate,
and complete remedy may be had at law,"

47/ Providing that "no [federal] district court shall have
Jurisdiction of any suit to enjoin, suspend, or restrain
the assessment, levy or collection of any tax imposed by
or pursuant to the laws of any state whore a plain, speedy
‘and efficient remedy may be had at law or in equity in the
courts of such state.,"
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allowed to proceed to judgment despite the Tax Injunction Act
of 1937 (28 U,S.C.A. 1341), Weissinger v, Boswell, (N.D.

Alabama), 330 F,Supp. 615, G618 (fn,14) (1971),

In another case, Mr. Justice Field held that to warranf

the interference of equity:

"There must be special circumstances..,
bringing the case under some recognized
head of equity jurisdiction,..[such as]
where it may be necessary to protect the
rights of the citizen whose property is
taxed, and he has no adequate remedy by
trhe ordinary processes of the law. It
must appear that the enforcement of the
tax would lead to a multiplicity of
suits, or produce irreparable injury,
or where the property is real estate,
throw a cloud upon the title of the com- .
plainant, before the aid of a court of
equity caa be invoked. Dows v, Chicago,

supra, pp., 109-110,
And the Supreme Court of the United States, by Mr, Justice

Bradley, held to the same effect that the interference of
equity was often warranted if:

"...the case is such that the person illegally
taxed would suffer irremediable damage, or be
subject to vexatious litigatlon, if he were
compelled to resort to his legal remedy alone.",
Union Pacific Railway Company v. Cheyenne,

113 u.s, 516, 525,

Similarly, in the case of Lyon v. Alley, 130 U.S. 177,

178, which went to the Supreme Court from the District of
Colpmbia, it was held that in the removal of a cloud from

the titlé to land, the prevention am removal of such a cloud
are within the "“domain of the remedial processes of equity"
when such a cloud is the result of "illegal taxation", 1In
such instances ",..courts of equity have inherent jurisdiction

to give relief...against vexatious litigation...'", p. 187,

As Mr, Justice Harlan said in Rich v. Braxton, 158 U.S.

375

"It must be remembered that 'it is not enough

that there is a remedv at law; it must be

plain and adequate, or, in other words, as
practical and cilicient Lo the ends ol justice
and its prompt administration as the rcmedv in
equity.' Lovce's Ex'rs v, Grundy, 3 Pet, 210

215; Drexel v, Berney, 122 U,S, 241, 252, 7 S.Ct.;
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Allen v, ilanks, 136 uU.S. 300, 311, 10 S.Ct.
961. And the applicability of the rule '
depends upon the circumstances of each case,
Watson v, Sutherland, 5 Wall., 74, 79, p.406

Our jurisdiction has followed these tenets of the law

in numerous cases. B

",..it is well settled that, where there are:
such special circumstances, equity will '
intervene, and the statute cited [Section
39224 of the Revised Statutes which provides
that 'no suit for the purpose of restraining
the assessment or collection of any tax shall
ve maintained in any court'] is no bar to the
intervention," Craigwell v. Van Riswick, 8
App.D.C. 185, 207 (1896). 48/

In Buchanan v, MacFarland, 31 App.D.C. 6, 14, 15 (1908),"

citing the cases which held: .

"Special circumstances bringing the case under

some recognized head of equity jurisdiction,

such as that the enforcement of the tax would

lead to a multiplicity of suits, or produce

irreparable injury, or, where the property is

real estate, throw a cloud upon the title,"

p.15
the court held that equity would assume jurisdiction on the
ground that the sale of property under an assessment wag@véih
even if the assessment was valid, In that instance, with an
obvious analogy to the present case, the proceedings to assess
were concluded, the defendants were in no situation to assert
any rights therein and, when actually informed of the neces-’
sity of action, the time for appeal, even, had passed.

There can be no doubt that the facts and circumstances
of the present case, special and extraordinary as they are,
provide overwhelming need for the exercise of the Court's
inherent power to grant equity in ofder to do justice, To
prevent a multiplicity of suits, to prevent vexatious litiga-

tion (for those singular litigants who might yet anave timely

48/ Also, Alexander v, Dennison, et al,, (1876), 2 MacArthur
(9 D.C.) 562, 564, appcal dismissed (1880), Dennison v.
MacArthur, 103 U,S, 522, 26 L.Ed. 813,
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feéourse to the Court) to avoid irreparable injury to those
who, through no fault of their own, were deprived of an
informed right to complain of the inequality of trecatment,
in the light of the merits of the cause, and in a balance of
the equities of the parties, this Court finds that recourse
to equity was appropriate in this proper case of equity cog-
nizance and that the interposition of equity interference by
injunction is justified.

Because of the District of Columbia's failure to follow
the mandate of Congress expressed through the Administrative
Procedure Act in first establishingand then raising [if ap-
propriate] the level of assessment for single family resid;n-
tial property, tha Petitioners, and others similarly situated
to them, were totally abrogated of their rights to either agree
with or oppose these actions. This failure invalidates the
change from 55% to 60% level of assessment of estimated market
value and, by Order of this Court, (hereinafter noted) the
Respondents are enjoined from proceeding to assess single
family residential properties at anything other than 55% until
such time as they fully comply with the requirements of the
D.C. APA,

The intentional and arbitrary action of the Respondents
in ;pplying unequal levels of assessment (55% énd 60%) to
estimated market value of property within the same class
(single family residential) violates the Fifth Amendment 22/
rights under the Constitution of the United States of Peti-

tioners and others similarly situated to them,

49/ "No person shall , , , be deprived of life, liberty, or
property, without due process of law,"
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Bolling v. Sharpe, 347 U.S. 497 (1954) states the

position clearly:

"The Fifth Amendment, which is appllcable
in the District of Columbia, does not contain
an equal protection clause as does the Four-
teenth Amendment which applies only to . the
states. But thc concepts of equal protection
and due process, both stemming from our American
ideal of fairness, are not mutually exclusive.
The 'equal protection of the laws' is 2 more
explicit safeguard of prohibited unfairness than
'due process of law,' and, therefore, we do not
imply that the two are always interchangeable
phrases. But, as this Court has recognized,
discrimination may be so unjustifiable as to be
violative of due process.'" (footnote omitted),

p.499.
The Respondents candidly admitted that for single

family residential properties and for calendar years 1969 ,
and 1970 (fiscal years 1971 and 1972, respectively) for the
recommended assessment, and ultimately computing and putting
on the tax rolls the final assessment figure, a multiplier
(also called the level of assessment or debasement factor)

was used for all changes those years at only 55%. I1f there

were any other level of assessment used it was administr@tivé_ .

* B

error.

The Respondents further admitted that in calendar year
197é (for fiscal year 1974) and calendar year 1971 (for fiscal
year 1973) all changes in assessments were computed at a level
of assessment at only 60%, except for miniscule administrative
error.

Accordingly, it is admitted that all assessments, which
were reviewed in a particular year for single family residen-
tial properties, were intentionally}cOmputed against the es-
timated market value at either a 55% level of assessment or

& 60% level of assessment.

The net result of these intentional acts was that in

fiscal year 1973 the level of assessment was raised for

- r—
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approximately one-~third of the taxpayers of this category--
nclass" of 96,378 single family residential properties
(excluding garagcs).ég/ln fiscal year 1974 the level of
assessment was intentionally raised for approximately one-
half of the single family residential properties,

Denying discrimination, the Respondents would excuse
these admitted intentional and arbitrary acts, which have
created two separate, unequal assessment levels within the
same class, by claiming that these acts were ",,.part of a
systematic stair-step approach tc raturn to the District's
goal of assessing residential ieil property at 65% of es-
timated market value." The Respondents blame the surging '
increases (as much as 1-1/2% to 2% per month in some areas,
particularly, west of Rock Creck Park §l'/in the values of
- single family residential properties, the lack of sufficient
assessors, the fact that assessment rates are always 18
months to 2 years behind rising market values, to explain
why the level of assessment had fallen from the '"policy" of
65% to 55% on many of these properties,

Respondents point with pride to a co-efficient disper-

52/ 53/
sion of 13 or '"14 District-wide" to indicate that this is

50/ Garages, computed under single family residential

~— properties, number 1,329, Accordingly, the total
single family residential properties, including
garages, but excluding vacant land however zoned,

is 97,707,
51/ Respondents' Brief, p.30, and testimony of Mr, Back,
52/ Respondents' Brief at p.31.

53/ Testimony of John Rackham.
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a level of assessment proficiency "...attained by oply a
few other large éities", and that this shows equalization
was maintained as fairly as possible with the resources

given,

The Government's experts testified that thé lower the
co-efficient dispersion the better.'éi/ln 1967, for example,
the co-efficient dispersion was 11.7; the highest it reached
in the next 4 years was 12,2 in 1971. 1In 1972 it rose to
14,0,

In fiscal year 1972 when there was a uniform 55% level
of assessment, Anacostia, for example, had a co-efficient
dispersion of 10; the most recent survey completed by the
District of éolumbia Government through May 1973, éé/shows
that since the level of assessment has been increased to 60%,
Anacostia has an increased co-efficient dispersion of 18 for the
1973 assessment and 17 for the 1974 assessment. (The witness
claimed there was no connection but offered no reason for

o -

this sharp, detrimental increase in a less affluent neighbor- .
hood of this city.) At the same time, the area west of Rock
Creek Park, often referred to as the "more affluent area",
maintained a co-~efficient dispersion of 10, Chevy.Chase had
co-efficient dispersions for the above years of 9, 10 and 6;

Spring Valley had co-efficient dispersions of 9, 10 and 8,

respectively.
Of the 73 neighborhoqd areas in which the city is di-

vided for statistical assessment purposes (59 of which have

54/ "An assessor's batting average is a measure [called] co-
efficient dispersion, It is a measure of error or in-
consistency~--and the idea is to get it as low as possible:
[1t is] a statistical measure of average deviation from
the average or median assessment-sales ratio,", Peti-

tioners' Exhibit 37.
55/ Respondents' Exhibit 7.




taxable properties; the balance having a few taxavie proper-
ties) there are "a few neighborhoods" in which part of each

such neighborhood is at the 55% lcvel of assessment and part
of which is at the 607 level of assessment, There are also

"about 9 whole" neighborhoods at tic 55, level of assess-

56/
ment,

"Poor" neighborhoods, according to Charles W, Fortney,
Jr., were assessed in fiscal year 1973; "in [fiscal year]
1974, we concentrated mostly in areas where the market values
were increasing so fast, 20-30% in calendar year 1972,..".
When the estimated market value was reduced for fiscal year
1973, then the level of assessment was raised from 55% to 66%;
if some property received a decrease in estimated market value
for fiscal year 1974, then the level of asséssment was raised
to 60%.

In fiscal year 1973 whole neighborhoods were increased
from 55-60% level of assessment, even those with less than
20% of changes in the estimated market values., As for examplo,
Old City and Kalorama,

Petitioners' Exhibit 29 is illustrative. The property
was located in the 800 block of East Capitol Street, near
Capitol Hill, It was purchased in 1960 for $22,500, The
estimated market value was $36,400, '"This neighborhood has
rapidly gone up in value (i.e,, great appreciation of market
value)." The old assessment (level of 55%) was $20,040;
the market value remained unchanged, yet the new assessment,
protésted by the taxpayer, was $21,840 (level of 60%). The
taxpayer appealed to the Board of Equalization and Review

unsuccessfully, the Board writing on the appeal papers that:

56/ Testimony, John Rackham.

i e e,
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"This appeal for reduction is not warranted., The increase
is because level of assessment went from 55% to 60%."

"On the Board [of Equalization and Review]

we do not discuss the level of assessment

with the taxpayer; we only discuss the.

market value...We do not have discretion

in the individual casec to change the level

of assessment from 60% back to 55%...The

inflexible rule was to go to 60%". 57/

Assessor Beal, in charge of the "Deanwood" N.E, section
of the city, where properties ranged in estimated market values
from $6,000 to $40,000, testified that he accomplished assess-

, ing approximately 2,000 single family residential properties
there for fiscal year 1973 and another 2,000 properties for
fiscal year 1974, There were a "lot of decreases" [in es-
timated market value] and a "majority of increases"., Probably
"all" of the 2,000 properties assessed in fiscal year 1973
were changed; "I do not think any did not go to 60%. However,
some may have kept the same estimated market value.," Whether
the estimated market value was reduced or increased made no.
@
difference: the level of assessment would still be 60%.°
58/
On appeal after appeal ~ the findings of the Board

were'to the effect that the market value was not inappropriate,

that there was no chauge in the market value for the property, -

but that the change in the level of assessment went from 55%
to 60% and this was the factor that generally'caused the in-
crease, But when the taxpayers received their notices of
change of assessment and/or made this appeal they did not know
that their appeals had to be fruitless in many cases because

the change of the level of assessment was '"inflexible",

57/ Charles W, Fortney, Jr,

58/ For example, Petitionors' Exhibit 45 and 46, the latter
with a total value of assessment at $8,700,

1

R
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At least somc of the more valuable single family
residential propérties in the District of Columbia, among
its "ten highest" listings, were two on Foxhall Road, N.VW,,
one assessed at over $900,000;§2/the other assessed at over
$555,000322/both of which remain assessed at 55% with '"no
change for 1974",

Although the testimony and documentation was insuf-
ficient for the Court to draw a definitive conclusion from
isolated facts, or to determine its full scope, it is never-
theless worthwhile to question why, at least in many in-
stances, less affluent neighborhoods were assessed one to
two years earlier when many (if not most) more affluent
neighborhoods west of Rock Creek Park, the latter having the
spiraling increases in market value.

No justification has been shown for the selection of
some certain taxpayers to be increased in their level of
assessment for fiscal year 1973 and others for fiscal year

1974, the balance remaining to be assessed in the future,

In Hillsborough T.P., v. Cromwell, supra, the court

held' that:

“"The oqual protection clause of the Four~
teenth Amendment protects the individual
from state action which selects him out

. for discriminatory treatment by subjecting

' him to taxes not imposed on others of the
same class. The right is the right to equal
treatment. He may not complain if equality
is achicved by increasing the same taxes of
other members of the class to the level of
his own, The constitutional requirement,
however, is not satisfied if a State does not
itself remove the discrimination, but imposes
on him against whom the discrimination has
been directed the burden of secking an upward
revision of the taxes of other members of the
class, Sioux City Bridge Co., v, Dakota County,

59/ Petitioners' Exhibit 35,
60/ Petitioners' Exhibit 36,

e v



260 U.S. 441, 445-447, 43 S.Ct. 190,
191, 192, 67 L.Ed. 340, 28 A,L,R, 979;
Towa-Des Moines Natl Bank v, Bennett,
284 U.S. 239, 247, 52 5.Ct. 137, 13"
76 L.Ed, 265; Cumberland Coal Co V.
Board of Revision, 284 U.S, 23, 29, 52
S.Ct, 48, 50, 76 L.Ea. 146.'", pp. 623~
624, .

Although states must, and do, have wide discretion in
the assessing and collection of their taxes,

"...The law is equally clear, however, that
such discretion cannot be exercised so as
to arbitrarily deprive nersons of their
constitutional rights...", Weissinger v,
Boswell, supra,

Weissinger is particularly interesting because, as a class '
action, it successfully challenged the constitutionality of
Alabama's ad valorem tax program as the result of which
different levels of assessment were usediin different parts
of the state.

Chicago Union Traction Co, v, State Board of Equaliza-

tion, 114 F.557 (C.C.S.D, 111, 1902, aff'd, 207 U,S. 20 (1907) °
found favor in Weissinger where the following was quoted: S

"Taxes are enforced contributions, levied
) by the State upon the property of individuals,
by virtue of its sovereignty, for the support
of government, and for the public needs. The
money thus taken, until taken, is,***property
within the meaning of the Constitution of the
United States, **«x

"Due process of law, applied to the cases
under consideracion, is the authorized pro-
cedure whereb; the property of the individual
can be taken by the State; it includes the
initial authority to levy taxes; the purpose
to which money thus raised is to be devoted;
and the instrumentalities that distribute the
burden upon the citizens, Ours is a govern=-
ment of laws, and not of individual officers,
or of boards, or of men.

"Any substantial departure, therefore, in
the collection of taxes, from the law, either
as to the authority for a tax, or its purpose,
or the provisions for the just distribution of
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of its burdens, is a dceparture from due
process of law; and the cenforced collece-
tion of taxes, in the laying and distribut-
ing of which there is a substantial depar-
ture from law, is the depriving ol a citizen
of his property without duc process of law,"

The District of Columbia said it clearly, in 1896, in

Craighill v, vVan Riswick, supra:

"Among the ordinary and essential attributes
of sovereignty and subjects of legislation
is the power of taxation, which, as Mr. Cooley
says in his Treatise on Constitutional Law,
ch,.4,p.55, is 'unlimited in its range as to
the kind of taxes that shall.be laid, or the
subjects upon which it shall be imposed.'

And yet this great and vast power of taxation

is rigidly limited in the one respect that it
must be uniform and equal in its operation,

must be levied for public not for private )
purposes, and must be laid according to some
definite and positive rule of apportionment,
Taxes may be laid upon lands, upon personal
property, upon occupations, upon special classes
of property, or upon special occupations, or
upon persons; but within the scope of the selec-
tion the tax must be uniform. One man cannot be
taxed more in proportion than another, These
are well established principles of the law of
taxation that require no citation of authorities
to support them, '

@ S
"[This principle of uniformity] is abundantly
secured by the provision in the Fifth Amendment

to the Constitution that 'no person shall be de-
prived of life, liberty or property without due
process of law: nor shall private property be

taken for public use without just compensation,'
For private property would be taken for public

use without any compensation, and due process of
law would absolutely be wanting in any system of
taxation that was not uniform in its operationse==-
not necessarily uniform in its results or opera-
ting to do exact justice, but free from undue
discrimination os to persons.' (emphasis supplied),
PP. 214-243,

The Craighill case, although dealing with taxation by way
of special assessment, nevertheless has used language appro-

priate to the instant cause:

"...[such] a system,..which leads to a result so
absurd,..must be radically vicious and unjust,’
We think that it is vicious, because it is ar-
bitrary; all things arbitrary in the adminis-
tration of government are vicious, We think




’

that it is unjust, becausc it compels the
individual citizen in many cascs, probably
in most cases, to pay more than his just
share of the common burden for the public
good," pp. 215-216,

Responsible citizens must pay taxes as part of their
responsibility as such citizens, This is, of course, in
furtherance of good government with the manifold protections
it provides the young and the old, the poor and the rich,
the employed and the unemployed, the educated and the less

educated., But these citizens must pay their fair share,

fairly assessed and equally applied,

Discrimination is not only obvious from the two separate

levels of assessment within the same class of single family
residential property, but there is also discrimination within

whole neighborhoods (part assessed at 55% and part assessed

- at 60%), and at least some additional discrimination between

the less and the more affluent city areas,

It would be incredible to permit this anywhere, and
least of all in the nation's capital., This inequality and
"prohibited unfairness” gl/is violative of the due process
(equal protection) clause of the Fifth Amendment.

Fundamental constitutional rights cannot be subject to

such qualification as the Government would seek to impose,

As was said in 48 Harvard Law Review 12909:

"If we say with Mr, Justice Holmes, 'men
must fturn sguarc corners when they deal
with the Government,' it is hard to see
why the Goverument should not be held
to like standards of rectangular recti-
tude in dealing with its citizens*xx,"

Accordingly, on June 29, 1973, the Court signed the

following Conclusions of Law and Orders:

61/ Bolling v. Sharpo, supra.
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1. That this Court has jurisdiction .o hear and
determine this case under D,C., Code 1967, Supp. Vv, §11-1201,

1202,
2, That Petitioners have fully established the

mate?inl‘allegations of their petitions (consolidated),

3. That this is an extraordinary and exceptional
action compelling and justifying extraordinary and excep-
tional relief,

4, That as a result of the extraordinary and
exceptional circumstances detailed through evidence, and
acting under the inherent and general equity powers of the
Courf in order tc effectuate justice, this cause is deter-"'
mined as a taxpayers' suit brought on behalf of the indivi-
dual Petitioners and all others similarly situated.

5. That, as a result of the extraordinary and
exceptional circumstances, exhaustion of administrative
remedies is not required, nor are Petitioners individually
nor all others similarly sjtuated required to pay an invalid
and void tax prior to commencement of this action,

6. That the Respondents have failed to comply
with the requirements of the Distr;ct of Columbia Adminis-
trative Procedure Act, D.C. Code 1967, Supp. V, §1-1501
through 1510 (inclusive), particularly as pertain to the
public notice and participation in '"rule-making" requirements
for both establishment of rules and changes by '"rule-making"
concerning the level of assessment (debasement factor) for
single family residential real property from 55% of estimated
market value to 60% of estimated market valuo,

7. That the Respondents by intentional and ar-

bitrary actions in application of unequal (55% and 60%) levels




pf‘assessment (dobasement factor) of the estimated market
value of real prbperty in the District of Columbia within
the same class of single family residential real properties,
have created unconscionable, arbitrary and invidious dis-
crimination among its citizens of this same class, in vio-
lation of the Fifth Amendment of the Constitution of the
United States as it applies to the Petitioners individually
and to those similarly situated, |

8. That the extraordinary and exceptional cir-
cumstances of this case, including imminent, grave and ir-
reparable injury, without an adequate remedy at lﬁw, command
injunctive relief be granted under the general and inherenf
equity powers of the Court.

It is, therefore, by the Court,

ORDERED:

1, That the Respondents and any and all of their
agents, servants or employees be and hereby are enjoined from
using, for purpose of taxation, unequal levels of assessment
(debasement factor) of estimated market value in determining
the assessment, valuation or equalization of single family
residential real properties, including residential garages
and vacant land zoned residential,

- -2, That the Respondents and any and all of their
agents, servants or employees, be and they hereby are enjoined
from placing any assessment, valuation or equalization on
single family residential real property (including residential
garages and vacant land zoned residential) which has been
determined using a level of assessment (debasement factor) other
than 55% of estimated market value of such property, until and

unless a level of assessment (debasement factor) has been
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established after full compliance with the provisions of the
District of Columbia Administrative Procedure .Act.

3. That, the Mayor-Commissioner be and he hereby
is enjoined from approving any assessment, valuation or
cqualization of single family residqntial reni property
(including residential garages and vacant land zoned reéiden-
tial) for purposes .of taxation, which has been determined
using any level of real property tax assessment (debasement
factor) other than 55% of estimated market value of such
. property, until and unless a level of assessment (deﬁasement
factor) has been established after full compliance with the
provisions of the District of Columbia Administrative Pro-
cedure Act.

4, That within 10 days from dafe of this Order
the Petitioners are to submit a memo;andum concerning their

prayer for costs and reasonable counsel fees; that Respon-

dents arc to submit a memorandum in opposition thereto, 11-'f
W

any, withkin 10 days of service of Petitioners' memorandhﬁ.
IT IS FURTHER ORDERED that:
Upon consideration of the Petiéioners' prayers
for costs and attorney's fees, filed July 9, 1973, and Res-
pondents' opposition to same, not yet due or filed at time

of this Opinion and Order, a separate Order shall be entered.

Ao Meny Rocn

Judge
July 17, 1973

Copies to attorneys
of record,




