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)JE’H MKBOURTON '
SUF:RIOR COURT OF THE DISTRICT §_ acs ;“Q&E’bgﬁ‘

TRI

x DIVISIC!s
ON
TAX DIVISI A?R 9 1979
WILLIAM and CHRISTINE HUNIER, )
Petitioners FiLED

v. Docket No., 2212

PISTRICT OF COLUMBIA,

S o N o o N P S

Respondent

OPINION AND ORDLR

The petitioners appeal from an income tax assessment
made against them for taxable year 1971 in the amount.of
$11,417.16. The tax, together with assessed interest, was
paid on January 11, 1973. The assessment results from the
denial of deductions for losses claimed on their 1971
District of Coluzbia Income Tax Return,

This court has jurisdiction to hear this appeal
pursuant to D, C. Code 1973, §§11-1201 and 47-2403.

I

The parties offered testimony and entered into stipula-
tions of fact and stipulated the admissibility of a number
of documents. The essential facts are undisputed, those
facts being as follows: |

1, Potitlonerg, Willicm and Christine Eunter, husband
and wife, maintained a place of abode within the District of
Columbia, 4612 Brandywine Street, N.W., Washington, D.C.
from August 1, 1969 through September 30, 1971.

2, . On or about Octobér 1, 1971, petitioners abandomed

their place of abode in the District of Columbia and occupied
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a residence approximately one mile from the District line j

in Montgomery County, Maryland.

3. From September 1, 1969 through December 31, 1971
and for a period therecafter, petitioner, William Hunter was
a full-time employee of the United States Department of
Justice with his office in the District of Columbia.

4. Petitioners timely filed a District of Columbia
joint resident individual income ta# return for the period
commencing January 1, 1971 and ending September 30, 1971,
claiming an overpayment and refund of District of Columbia
income taxes in the amount of $1,031.21,

5. On or about December 6, 1972, petitioners, William
and Christine Hunter, filed an amended joint resident
District of Columbia income tax return for the full calendar
year 1971 on which they claimed an overpayment and refund
of District of Columbia income taxes in the amount of $759.39.

6. The District of Columbia assessed additional tax
from petitioners for 1971 on or about December 8, 1952 in
the amount of $9,930.71 and interest in the amount of $397.55
which assesswm2nt was pald by petitioners on or about
January 12, 1973, and petitioners also paid additional
interest in the smount of $49.69, all payments being under
protest,

7. Potitionors have available as a credit against their
1971 District of Columbia incom2 tax liability, $1,111.89
comprised of District of Columbis income tax withholding of
$680.95 and a 1970 overpayment credit of $430.93.
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8. During 1971 petitioner, William Hunter, was the /)
principal, if not sole, support of his family, petitioner,
Christine F. Hunter, not being employed.

9. During the entire calendar year 1971, petitioner,
Christine Hunter, was a one-third partner in the Fisher
Family Partnership.

10. The Fisher Family Partnership was formed on
August 8, 1969 in order to purchase and develop certain
unimproved real estate located in Boca Raton, Florida.

11. The arrangements for the real estate purchage
and the financing had originally been in the individual
partners' names as individuals but, on advice of counsel,
the partnerchip was {ormed and title to the real egtate
was taken in the partmership's name.

12, The Fisher Family Partnership conducted no
activities end had no income during 1971 other than $6,000.00
rental income {rom a rclated corporation to which it leased
a portion of its rcal estate for developzont purposes and
interest on the note roceived on the gaie of part of its real
estate in October 1971,

13. The down payment for the real estate was financed
by the individual partners depogiting gsecurities with the
Northern Trust Company of Chicago, Illinois, and guaranteeing
a $3,600,000 loan from that Bank which had been originally
arrangad in thoir nomos as individuala, the Bank having no

security interest in the real property,
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14, Throughout 1971, petitioner, Christine F. Hunter{
had 31,791 shares of Monsanto Company 2,75 percent cumulative
preferred stock pledged as collateral on the partnership loan.

15. The dividends on the Monsanto preferred stock were
deposited in an account of petitioner, Christine F, Hunter,
at ‘the Merchants National Bank in Cedar Rapids, Iowa, over
which her father had signature authority,

16, Petitioner, Christine F. Hunter, made contributioné
to the Figher Family Partnership in 1971, including the
Monsanto dividends, in the aggregate amount of $368,298 of
which amount $337,329 was contributed between January 1, 1971
and September 30, 1971.

17. The Fisher Family Partnership had an ordinary loss
of $464,125 and a capital loss of $317,802, during the
calendar year 1971, petitioner, Christine Kunter's share being
$154,533 ordinary loss and $105,8§8 capital loss.

18. The net loss of the Fisher Faﬁily Pértnerahip for
the period January 1, 1971 through Septewber 30, 1971 was
$446,627.10, representing $450,039.35 cash expenditures for
interest, property taxes and accounting feces plus nine months
depreciation of $87.75 less nine months rent of $4,500,
petitioner, Christine Hunter's share of such net loss being
$148,875.70.

19. Petitioner, Christine F. Hunter, included on the
joint part year 1971 District return, as originally filed
$85,771.50 in dividends on the Monsanto Company preferred

stock owned by her and pledged as collateral for the
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partnership bank loan at the Northern Trust‘Company and ,
included $114,362.00 of such dividends on the amended
District return filed by petitiomers.

20. Petitioners filed a combined joint Maryland ﬁ
income tax return for the period October 1, 1971 through i
December 31, 1971 reflecting total tax due to Maryland
of $1,642.00.

21, On such Maryland tax return, petitioners,
relying on the advice of Maryland tax authorities, ciaimed only
one-fourth of the loss from the Fisher Family Partnership
for the calendar year 1971,

22, Stipulated as a part of the record in this case
were the following: District of Columbia Tax Return for
the period January 1, 1971 through September 30, 1971
(stip. Ex. 1-A ), Axonded District of Columbia Income Tax
Return for the calendar year 1971 (stip. Ex. 2-B), Federal
Income Tax Return for calendar year 1971 (stip. Ex. 3),
Maryland Income Tax Roturn for the period October 1, 1971
through December 31, 1971 (Stip. Ex. 4), Fisher Family
Partnership Agreement (Stip. Ex. 6), Federal Partnership
Return for Fisher Family Partnership for calendar year 1971
(stip. Ex, 7), Cash Receipts and Disburscment Journal for
the calendar year 1971 on the Fisher Family Partnership
(Stip. Ex. 8), Closing Journal Entry for the Fisher Femily
Partnership for calendar ycar 1971 (Stip. Ex. 9), Audited
Financial Statement for calendar year 1971 of the Fisher

Family Partnership (Stip. Ex. 10), copies of checks drawn
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on the account of Christine Fisher Hunter to the order of)’
the Fisher Family Partnership during 1971 (Stip. Ex., 11).
11

As has already been noted, the petitioners maintained
a place of abode in the District of Columbia during the
period January 1, 1971 to September 30, 1971. The dispute
in this case arises from the petitioners attempt to take a
loss on their 1971 District income tax return in an amount
representing petitioner Christine Hunter's share of a loss
reported by the Fisher Family Partnership for calendar year
1971. The District denied the loss on the grounds that,
since the partnership was on a calendar year tax basis, the
loss did not occur for tax purposes until the end of the
partnership's taxable year, in this case December 3%, 1971,
at which time the petitioners were no longer residents and
no longer subject to the tax, To state it differently, the
District argues that the petitioners taxable year ended on

September 30, 1971, that they were required to report all

income earned up to that date and were permitted any deductions

or losses only up to that date, that since the partnership
loss could not be determined until December 31, 1971, that
that date was also tho date for petitiomers pfOportion of
the partnership loss and since that date fell without the
petitioners taxable yocar, they could not deduct that loss on
their income tax return. ‘

The petitioners councor'with three argumants, First

they contend that they are entitled to file a tax return for

MITA) RNIIIIIINN i feD fi)
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the entire calendar year 1971, to include all income earned’

during that year but taking all deductions and losses for ke

that year as well, Although it is unusual to have a taxpayer

request to have his taxable period extended so that he is

required to report additional income, the obvious advantage

in this case is that it would make the petitioners tax year

the same as that of the partnership and would avoid the problem

{
-h

now raised in this case. Second, they contend that if they

are not permitted to file for the entire year, they are

entitled to prorate both their income and losses, on the.basis

of 9/12ths of the calendar year, those losses to include .their

proportion of the losses incurred by the Fisher Family Partner-

ship which were determined as of December 31, 1971. Those

losses of course would be prorated and the parties have o

stipulated those figurcs. Finally, they argue that in the ;;

event they can do ncither of the above, they should be

permitted to exclude from income, dividends on stock pledged %

as collateral for the partnership loan. g
II1 %

The petitioners first argument must be rejected since

they are only required under District of Columbia law to

file a return for their taxable ycar. It is not clear from

the record whether the potitioners were or were not domiciliaries

of the District of Coluxbia until September 30, 1971, but in

any event, it is clear that they were "regidents" as that

term 1is defined in D, C, Codé 1973, §47-1551c(s) end therefore

would be required to file and pay District of Columbia taxes.
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Section 47-1551c(s) defines '"resident as any individual )
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domiciled within the District on the last day of the taxable
year and every other individual who maintains a place of
abode within the District for more than seven months of the
taxable year, whether domiciled in the District or not". 1If
not domiciled here, it has been stipulated that they lived

1/

here for over seven months in 1971 and were therefore 'residents'.
Since the record does not suggest that they were domiciliaries

for the entire calendar year, their income was taxable only

by virtue of their maintaining an abode in the Districf of
Columbia for more than seven months in 1971. However, once

they moved from the District, and not being domiciled here,

they were no longer licble for the tax, Therefore, they were

not required to {iie and report income earncd for the period
begiming October 1, 1971 and were not entitled to take

deductions for losses arising after that date. CZ. District of

Colurbia v. Dovis, 125 U,S. App. D.C. 311, 371 F.2d 964 (1967)
cert, den, 386 U.S. 1034 (1967). Accordingly, this Court holds
that the petitioncrs, not being domiciliarics of the District of

Columbia, were not required or entitled to file income tax

1/ Tha petitio“ers could have prcvalled in their argucent
that they should be parmitted to f£ile ond aay for the entire
colendar year 1971 L{ thoy had been doniciied in the District
in 1971 and hod aot acquired a ncw demicile prior to

Doecezber 31 of that yonr, L4, Di~txiet of Cﬂlu"bin v. luxphy,
314 U.q. 4631 (1061); ”7*?P“ﬁt v. :ﬁl””rx"", 76 U,S. App. D.C,
178, 133 r.2d.925 (1044) Arsan/AE v, Distriet of Coi a—ain
370 A. Zd 1327 (D.C. App. 1977); fi—a v, L6 mn, 420 ALl bb6
(D.C, Mun, App. 1957); Jon2a v. Jonﬂs, 136 A.2d 580 (D.C.

Mun., App. 1957).
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returns for the entire calendar year but were only required
and entitled to file income tax returns for the period
during which they actually maintained an abode in the
District of Columbia, that period being January 1, 1971
through September 30, 1971.
v
Petitioners argue next that if the Court concludes that
they may file a return only for the period January 1, 1971
through September 30, 1971, they should nevertheless be
allowed to deduct any losses incurred by the partnerdhip for
that period, The District opposes the argument on the grounds
that since the partnership was on a calendar year basis, its
losses could not be determined until the end of the taxable
year, December 31, 1971, and that since that date falls with-
out the petitioners taxable year, the deductions should not
be allowed. .-
The pertinent provisions governing the taxation of income

earned by partners is found at D. C. Code 1973, §47-1574e,

which provides:

sndlviduals carrying o ooy trade or
business Lm partmerchin im thn Distriet,
ot tiaa ca uninco:pora;cd susinzec,

cazii b2 Linbie for incer tax aly in
thnir Indivicdual canneitics., Tan tex
all cuch ‘zec cliall de accessed anaingt
the individunl paztners under coctions
47-2.507 to 67-1Jo7e Theroe ciwall be inelud-
Cd in co; —uting C'ﬂ net dacess of ecach
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The above section provides that a partner shall be liabfe
for a tax only in his individual capacity and that such tax
is assessed in the same manner as against any other individual.
The computation of the net income of the partner includes his
distributive share of the partnership, whether it has actually
been distributed or not. This portion of Section 47-1574e
assumes that the partner and partnership share the same taxable
year. However, the section goes on to provide that in the
event the partner and partnership do not share the same taxable
year then in computing the partmer's not incom> one must include
the partner's distributive share of the not incor? of the
partnership for any accounting period.of the partnership
“ending within the taxable year upon the basis of which the
partner's net income is computed."

The key word in the statute is nct income. Net income
1s defined as "the gross income-of a taxpayer less the
deductions" he 1s allowed under the gtatute. D, C, Code 1973,
Section 47-1557. 1Included as deductions allowed afe losses
of the nature involved in this case, Sce D, C. Code 1973,
Section 47-1557b. Where the partner and the partnership are
bn different taxable years, it is necessary to determine the
partnership's not incom2 for "any accounting period" ending
within the partner's taxable yoar, Under the facts of this
case, in determining the net income of the partnership, it
is nocessary first to determine the incom® and deductions of
the partnership for its taxable year and then determine what

proportion of that net income is attributed to the accounting
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period falling on or before the end of the partner's ta§§yié
year, in this case September 30, 1971. Thus, net income
would take into consideration the partner's share of the
losses prorated to his taxable year.

In short, this Court concludes that in computing the
petitioners income for the taxable period in question, the
pértner i{s permitted to deduct any losses which may be
properly attributed to the partner's taxable year where that
taxable year is not the same as the taxable year of the
partnership. Heré, both sides agree that that figure is
eagily ascertained and have so stipulated. This Court
therefore holds that the petitioners were entitled to deduct
their proportion of income deductions and losses from the
partnership for the period January 1, 1971 through September 30,
1971. The petitioners share of those losses must obviously
be prorated to include only 9/12ths of what would have been
the partnership's taxable year, ‘

This holding is consistent with other provisions of
the District of Columbia taxing statutes which allow for
the £iling of a tax return for a fractional part of a
calendar or fiscal yecar, D, C. Code 1973, §47-1551c(k),
which provide' that a taxpayer may prorate excmptions for
dependents, D. C. Code 1973, §47-1567a(£), and which make a
similar provision for prorating the exemption allowed to
unincorporated buainassés, D. C, Code 1973, §47-1574c,

The cases cited by the parties are not directly onm point,
do not addreas the Digtrict of Columbia taxing statute, and

need not be congidered here.
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In view of the Court's ruling that the petitioners may
deduct their proportionate share of losses to the Fisher

Family Partnership, the Court need not g0 on to consider the

third argument made on behalf of the petitioners,

ORDER

In view of the above, it is hereby

ORDERED that the petitioners are entitled to deduct
from their fractional year return filed for the pefiodA
January 1, 1971 through September 30, 1971, their pro-
portionate share of the losses incurred by the Fisher Family
Partnership, which losses could not be determined until
December 31, 1971, those losses to be prorated for the
petitioners taxable ycar, that being 9/12ths of calendar
year 1971, and it 1ig further

ORDERED that the potitioners shall submit to the Court,
a proposed order sctting forth the amount of the refund
together with any intorest to be paid according to law,
within ten days of the date of this order and shall
simultaneously submit a copy of that order to the office of
the Corporation Counoei%,and it is further

ORDERED that the Corporation Counsel's Office shall
have ten days within which to file any objections to the

form or computations contained in that order, and that if

2/ The proposced ovder shall set forth the dates of
payment of the taxes.
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such objections are not filed within that ten-day period,) '
= the court will deem it that the District accepts the

computations set forth by the petitioner, and the order

will be signed as submitted by the petitiomers,

Date: April 5, 1979

wWwillicm H. Bradford, Jr., Esq. =
1776 F Street, Il.W. £
Washington, D. C. 20006 i

Melvin Washingtoa, Tcq.
Assistant Corporation Counsel
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