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FINDINGS, CONCLUSIONS. and OPINION

The gueatlon preaentod le one of factl the aneuer ts lmportant

to thoee wtlo own conputere ln the Dlgtrlct. Docs our peraonal

prop€rty tax reaeh (a) all of the valuee 1nh€r€nt in thc oyncr-

ehlp of a computcrr or (b) only thc valuet attrlbutcd to

(eatlrnated to bc lnhcrent lnl thc machlnery ltce1f? fn gcncral,

thc undleputed cvldcncc rhovc that computorr aro madc up of tuo

clernentsr (fl thc hardrnrrc (tnc p\raleal ruachlneryr wlttr lte

tapca, epoole, and clcctrlcal clrcults) and (2) thc eo-ca116d

"Boftware', whlctr arc thc lnatructlon codoa carrlod on punch-

card6, or on reala of tapc or dlakr lvy ray of magnctlc apotal

telIlng the machlnc hov to op.rata end vbat to do. It la eorurn

knowledge that alther clarcnt la cacentlally $orthless standlng

by lteelf . Thc nachlne mans nothlng vlthout thc lnstructlon

eodee. fhe lattorr Irut togethcr at grart co6t, arc valuablc

only ae ttrey are fcd tnto thc maehlna. llachlnc pluc c.odcc

equale lrraonal proparty of great, rom.tlmoa fur&Enrc valuc.

What 1c to ttnaaur<t our tax?

fha dlrcetlonl lnavltrblyr la eet by our atatutcl vlntagc

1902. the only apcclflc rctcroncc 1n thc atatutc la to rall

tanglblc poreonal propcrty and all gcncral rmrchandlcc or ttoek

ln trado.r Codc aac. 17-L2O3. Th6 otJrer rctcraneca dcflnr



nothlng, -e.q. Codo aoc. 47-L2O2, -pereonal proporty ln thc Dlstrlet

of Cclurnbla srrbJcct to toxat lon",  and 91f, .  Code soc. 4?-501. I t

1e of critlcal lmportanco to note that the tax on lntangLblc

pereonal Ir\'-ri)orLyr aPParently ln effect betuson L922 and ]939r

wae cl lml,natad 1n 1939. See compl lorre note fol lowlng Codc

a e c .  4 7 - 5 0 I .

Beckoround. Petltlon.JUought from IBI{ a Data Proceaalng

Unlt 360 l, lodel 30 on Xay l,  1966 for $2891836. On lta;rraonal

propcrry ta)C rGturn for the perlod 7/:/66 - 6/30/67, lrtltlonor

reportcd tho veluc of tJla ccnnputcr (coat laee deprectatlon on

a S-year llfe, accepted by thc aBaeaaors rnd not hellc ln con-

trovorsy) as $28orL73.3o. For the grrlod 7/L/67 - 6/3o/6e, thc

value raa atated at $222.207.60. In lts clalme for rcfund, fllcd

November 28r 1968, pctltloner atated that lte "corect valuc'

for the trro perlodal rcalrct lvolye vaa 92810I7.33 and 9271051.06.

As a reault of thc cvldenec adduccd at thc trlal, pctltloner

eomputea valuea of $56103{.96 and 9{4r441.52. Ttp rgrrlclon

rcsultr from thc cllmlnatlon of tho values attrlbutcd to thc

'softyarc' clamat of thc 360 computer from tarcablo perconal

propcrty, tnd ttrc Lsauc 1a, whethcr or not thls clsocnt la

taxable.

fhg-_gytgglggs Three vltnostct apPctretdl one an anployec

of pctltlonar, onc frqa IBH, and onc an lndcpcndcnt eontractor

cngagcd ln dcnrcloplng toftrrare. fho tcstltrcny 1s clear thlt

pctltloncr bought thrcc proF€rttce 1n 1ta purchaac of thc 360

Hodcl 3Or 'thc hrrdrarc t t t' tha normal goftviarc that 1c

prcntld€d all IBX utGra and thc thlrd thlng Y'c arlr c;lrrklng ol

1r tho tax projcct dcvclolnrcnt.' (Tr. 23.) Ihc lattcr vaa a

y Actually, trltltlonerr.
Both v1ll bc ntcrred

prcdeccaaor, ldcntlcal ln lrrtorcrt.
to ar '1rt l t loncrr.
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ncv proJcct und6r vhlch lndlvldual lncomo tax returns rould b6

preporod by tho comput6r. An IBH aycteme englneor raorked 6ovonty-

slx l,Eeka and tvo othor IDH systoms englnoero worked a total of

twenty-four vooka on thls project, at a valuo of eorarlcos

estlmated &-o amount to $1061560. The "tax program" tras an

ossentlal part of tha deal betueen petltloner and IBH.

Norrnal eoftware, above refered to, comprleed all thc pro-

grama prevloualy developed by IBH for usc Ln tts 360 eomputcr.

It ls lndlcated, vlthout dlsputc, that r.hose programs cost IBH

ovcr $1OO ru1lllon, and ware freely avallable to petltloner for

uee 1f and r*ren ltc 360 riae not preampted b1l thc tax program.

There la no wrlttan evldence of petltlonerre llcenee to usc

euch prevlous progrunsr but the trade practlce 1e cloar from

the record, aa vell aa pcltttlonerra reeelpt of a irrcrtgago

loan accountlng progran'r yhlch yaa rnot aetually u8Gdr,

although furnlehcd. (Tr. 32.) Thc coftrraro -- the tax proJcct

and thc otber IBH progranr rvtllablc lor pctltloncrtr urc -

1a clcarly part of the lht 11 1966 purchaac and purctraac prlcc,

and 1a clcarly lntanglblc peraonrl prolrrty not aubJoct to tar.

The queatlon thcn la, thc not atlvc vrlucc of thc aoftrrarc and

thc taxable hardrrrc, cold to pctltloncr as onc packagc.

The gtrld€nee on tha porcoatagc of thc S2891836 allocablc

to eoftrraEc -- thc prlor prograns and tJro tax progran -- lt not,

and by lta very nature cannot bc, madc dcflnltc and ccrtain.

Reepondcnt strcaecs thc fact that fBH'prcecntd no dlrcet

evldence vhateocvor ac to the mathod of ellocatlon, 1f any. of

thc purchagc prlcc of thc 36O bstvucn hardwam anrd aoftraro.

"Indecd, pctltloncrrr Greort vltncra toatlflcd that IBH nakcr

no auch brcrltdora of thc prlcc. to lta purehaaorr.r (Br. ?.1

Rcapondcnt asale to adnlt thrt rBH n!,ght trevc put dollar veluct

on lta herdvarc and roftraror Brr.poctlvcly, rvlth ! r.raonebh
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degree of cortalnty' (ld.). Hor,rcver, tho roasonable and loglcal

rftothod by whlch guch an apportlonr,rant could bc nadc la not lndl-

cated or apFtarent. Ttre vast IBM complox produc€a a tanglble

machlne lnscparable from tlre lntanglble lnstructlons whlch makc

the machlno workl lnr:ernal eost accountlng uould neceaaarlly

be baged on arbltrtry aasumptlona annuntlng 1n thc cnd tp an

exerclac ln fut l l l ty.

fhe teatlrony on allocatlon waa by the IBM vltnesa, and ln

ful l  l ,s as fol lorra ( l r .  36 -  37)

You can actually aay the computer wtll bo
-"rorth-Loss r.lthout tho eof tltare. ltro relation-
shlp !.c mors llkc ansnunltlon le to the gunp tho
gun vlll functlon and 1t wlll cl1ck but lt vlll
not perfom ltra toak wlthout amrnunltlon tn 1t.
Computcr hardware and computer softwaro opcratc
1n a rLur1lar faehlon. If you Hero Just to aay
what lc ttrc vrlue of thc hardware and tho aoft-
waro and had to dlvldo tho prlce upe the hardrrarc
gencrally would aecount for sonnwharc betvccn
ten and ttrenty porc€nt of the total purchaao
prlcc. the aoftrarc ln sornt ctraot goet up at
hlgh ac llfty or flfty-flvc lnrcont of a total
purcharc prlce.

Nota thEt thlr tagtbony 1! lnhcrently contradlctory. Th€

vltncga flrat aaya that thc hardrarc 1e lOX - 2W of thc purchaso

prlcc (lnfercntlallyl aoftvrra 1a 8ol( - 90t( thcroof) r thcn that

eoftware may be 50* - 55?3 of thc purchaac prlce (lnforcrtlallyl

hardrrare 1e 5016 - 45* thcrcof).

Dlecuselon. l. oa thc lgaue vhethcr coftwtlc 1s tenglblc

pcraonal propcrtyl EGlpoDdent cltea P. C' v. @,

118 U.8 .  App.  D.C.  358,  336 f  .2d  '116.  Th la  caac  cov€ra  a  d lg -

tlnctly dlffercnt tar and aubJcct-matter unrclatcd to thc ca6c

at bar. It vas thcrc hold thlt thc productlon and dcllvcry of

a sorlcg of sptlon plcturca to th6 AIL4IO for tclcvtalon ahovlng

(for a prlce ol oncr t700r0OO) vaa a rctall salc, rubJect to

salca tax ac a 'productlon, fabrlcatlon, or prlntlng of tenglblc

lrraonal prolrrty on a1rc1al ordcr for a conaldcratlon.' (Codo

17-26OL - 14(a) (21 .) thc tranaactlon v?rlch occured end xtrlch
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var taxod wta a aalo (notr .Lgrr a porsonai eorvleo),  Juat aa1

ln thc caac at barl tha convayanec! of a goftrraro program on

cards for a ccnsldorat lon mlght (al t t rough no rul lng le 1nt6nd3d,

be a ealo, and thcrcfore strbJect to sal ,os tax. The esaanec of

the sales tax la thc aale traneactlon, the eaaencs of the peraonal

prop€rty tax le thc exlatcnce of tanglblc pereonal prop6rt*:/

2. Paealng to tha seeond and rpro dlffleult problcm,

reepondent arguaa that r1n tho absenca or- coneretc cvldonec aa

to the pcrcentagc of thc vholo that ehould bo allocated to

aoftvare t t t the aoftsarc hcrcln mugt be consldered lnaelnrabtc

from the hardware, and thc fuU and truo value of tho r'*rolc la

aubject to Dletrlct poraonal property tarcatlon." (Br. 9.1 Such

a reault rlould bc palpably unJuct vhen tho fact thtt aoftrrare

doea havc an lmportant value haa bcen eetabllshod. Scc Allc4,

39 T.C. 817, 828, utrcrc ttro court norkcd out thc "falregt npthod,

of arrlvlng at cltat6 tax r*tpn Irtltlonor undcretandably could

not prova cxact atrountsf Onrtlletta. 17 B.T.A. IO, I5p rrhcrc

thc Board found lt 'lnposslblc to dctarmlnc rcparato eort baaca

f or tho contponcnt parta of thc lnaeparebla rrrrlts of r r r atoek't

PLpgp 5 T.C. 1104, 1111, holdlng that vherc valuc of certaln

varrantl has bccn catebllehcd but nEaaurcnnnt, theraof 1c lmlplrlblc,

the Cormlaalonarra dctcrmlnatlon to troat thern as 1f thcy had

no value la arbltnry and to bc act aaldol Unltod Hcrcantllo

Aoenclee, 23 T.c. lLos, 11171 Er.sELJggS-49., 2l r.c. 513, 591

(rcveracd on anothar lssuo, 232 f.2d ltg (CA 2ll, patente end

prt€nt appllcatlona hald to travc I valuc of f8 nlll1on out of

gror. 078 mlllloo purcheac prlcc, aE a mattcr of tax Court

Judgtacnt rethrr thrn ooncr.t srrldtncr.

y Aa to pcraonal rcrslec creatlou vtrorc the vaLuc of thr
proparty uacd 1s lnconacquontlal, aoo @
HoraLd l r .  D.  C. ,  9a U.6.  App.  D.C.  15a,  2L3 r .26 23 ( lg  DlDg) .
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I t  bolng clcar that an al locatlon muat be mado, tha al loca-

tlon rcrts ln tho Judgment of the Court. Allocatlon ln thls

cag€,  ar r  ln  othcr  e l rcumetancas,  la  "not  a  mat ter  for  tho c l ldo-

rule. I t  lnvolvea judgrnent '  * t ." Colorado Intereti l tc Gaa Ce.

v .  F .  P .  C , ,  32 ,1  U .6 .581 ,  589 .

W€ nay utrtl adapt to tho Bltuatlon at bar tha mueh-cltcd

rprde of th€ lcdcral Powor Comnlsalon ln the $tlantlc Seaboard

calre, 11 fPC {3, 56, modlf led on anothsr lague, 20L F.2d 568

(cA '[]

Thc determJ.natlon of horr-much r t * fvaLuSJ
1o aeetgrnable to each t t t ftrpu of proft*vJ
lnvolvos Judgnnent. It can only bo dono br1r Judgrnont
lnasnuch as the facta u1rcn whlch the determlnatlon
rnust bc made aro not su6c€ptLble to mathematlcal
computatl-on. I{o know that both t * . /|ty'pa of
propaftyJ are verT algnlflcant. thte la-not a
caso wirorro onc form of Jolnt use groatly pre-
domlncter. f,t la our oplnlon_that thase s19nlf1-
cant t t t I proprfy val.ueal ghould be_vclghtad
cqually, thct lc to Eay i t t I 50 - 1OJ.

Conclualon of fact. On the cvldencc hcro pr€sontGd, rlthout

prcJudgunnt of, othor rccordc and oplnlon avldcncc vhlch tnay b

adduced thcrelnl 5o?( of thc purchage prlcc of pctlttoncrra

computcr 1r rllocablc to texablc "tanglble peraonal prop.rtyr

and 5o?6 of auch purchr6e prlec la allocablc to non-taxeblc

lntanglble valuce.

gomputatlon of -efund. (1) It le conccdcd that any ncovGry

on account of $21801.98 tax pald for the flrtt htlt of thr

flacal yGar cndod .rr:nc 3O1 1967 1r barcd lry tho Statutc ot

Llmttatlons. (2) Statutory lntarcat on thc rclund to bc eonrputcd

hcreunder hac bccn relved for thc pcrlod ./ul,y 3O1 1969 - llovrmbcr

I3r 1969' and 1e to bc cxcludcd. (3) A rcconputrtton ol tar 1c

to b. mader atrrtlng-vlth a taxabh veluc of lrtltloncrt: congutcr

of 01441918 (onr-hrlf  of purchrac pr1ee, t289r8361 aa of drtr

of purchaec (Xay l, 1966), dcprcelrtcd rtralght-llno rt 20t
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pcr annurn to arrlvo at a taxablo volue as of JuIy l1 1966 and

JuIy Ir  1967, and a tex at tho appl lcabls rate. (4) f t rc dl f torcneG

bctvaen (a) one-half such computod tarc and (b) tarc actually pald

for the socond half of flscal 196?r and the dtfforonce bctrroen

(a) tho entlrc tcx 60 computed and (b) tax and ponalty actuolly

pald for f1eca1 1968 ahall be refunded, vlth statutory lntcrcat

leas the anount walved.

Dectslon for patthroner tO b€ enterod

undor Rule 30.

,fl,r. ,t,fri /7r/*7-. -
(:i"'t:''t-'u" * :I

*"*T;I;"r{eeton

Served aa follorar

l7afipe 8. Chalrnere, Eeq.
Attorncy for Petltloner
Buchanan & Company
1325 Haeaachuaette Avcnue, N. W.
Waahlngtonl D. C. 2OOO5 (uattea B/n/7Ol

rlnance offlccrr D. c. (naltea g/Lg/7}l

Corporatlon Counacl, D. C. (uc11ca g/Lg/?O't
Charlcg T. Drrncan, Corporatlon Cor:nael1 D. C.
tsenry l. l{lxoa, Aaslatant Corporatlon Counacl, D.
Robcrt C, llnd,ley1 Aaclatgnt Corlnratlon Counacl,

P$rlt le R. Llbcrt lr Clerk
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y rn Herrorlqnr Robcrt c. Flndlay, thc ablc and dadlcrt€d
lrcr.:ng A.galataDt corlloratlon cor:nael vtro trlcd tlrla caao,
dlod auddenly and unoxFct.dly from a hoart allrmnt on
iluly 16, l9?0. He y1ll bc eorcly n!.aacd.
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