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FI}iDING9. CO}ICLUSIONC A}JD OPINION

In thle lnherltancc tt-t caas the ultlmate lssuc la whcthcr

the late Katherlne S. Sevornr frrrmerly lGtherlne S. Hayo, tcqulrcd

a taxable property lntercst ln a trust estate derlved from a

matrlntonlal acttlement entered lnto wlth her formcr husbandt

Fcul Mayo, The laeuc la framed by petltlonora aa lf 1t lnvolvcd

a almple otchotonryr Katherlnc was glven a power of appolnun€nt

ln the eettlcmentt thrt poutr ls elther rgen€ral" and taxablc,

or 'rsp€clal' and nontexable. The dlchotorry haa eonn Juetlflca-

tlonr rrnder orrr lntprltance tax law, codlfled for convenlcncc

as D.  C.  Codc aect lon l7- f60f (J)

Whencver any p€raon ahall exerclae a
general Fowor of appolntment derlved front
any dlepotltlon of property, rnade elther
tefore or aftor the paeaagc of thlg chaptcr,
such appolntJrent, vhen mada, shqll ba deerred
a transfar taxabl,c, under thc provlglons of
thls chaptcr, ln the adno manner as though
the propcrty to rhlch ;uch appolntnent
relateg tolongod abrolutcly to thc donec
of such po$cr t ) t.

Dy lmpllcatlon, thtn, thc cxorclta of a poyar of appolntmcnt

vhlch la not 'genartl'1 t" not to be rdcenrd a tranefer' taxablc

'aa ttrough' tbc doncc orncd thc appolntcd proparty rabrolutolyr.

And p,ctltloncrr claln that urdar prlnclplec of truat lar, pnopcrty

aubJcct to a porrsr of appolntmcnt vhlch cannot bc appolntcd to

tlrc donecra crcdltora 1r aot propcrty rubJcct to a goncnl pontr
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of a.cpolntf i€nt.  But \  evoryone knows, tax raw doea .rot arwaya

" t r a e k ' t r u s t  r a w  a s  l a l d  c o v r n  f o r ,  o . e . 1  c r e d l t o r s  a n d  b a n o -

f  l c la r les  o f  an  ar ta t - .  Tnx  law l .s  eonc t r rned w l th  e r rbn tanea

ra ther  than the  -oubt l r t t les  o f  convoyanc lng .  The aubgtEnco,

for preaent purposea, ls the conqresslonal lntentr  manlfoat ln

sect lon 47-16ol(a) r  that the lnherl tance tax appl lee to avary

transfer of propcrty "by wlll or t.y lawfr effected by a deccdent

(wlth lnmater lal  apeclf le excmptlons) lncludlng a tranafcr by

use of the decedent-doneeta appolntlng po$Er.

the factg. Thc liayoa llved ln Colorado. On Auguat 26,

1937, they entar€d lnto a Truat Agreement as a 'falr, equ!.tablc,

and Juetr' "flnar aettrer,rent between eald partlee of all proparty,

arlnony, or otlpr flnanclar rlghts arlslng out of thc marltal

contract,  or otheff l66.* (Truat,  par.  f9.)  paul convelod to tha

Truat raacta then rorth over 91.85 mll l lon. At the t lmcr i l re

Hayoa had tuo chlldrcn -- Daphnc, age 3, and Anthony; ago I.

A dlvorce actlonr thcn pcndlng, rcaulted ln a flnal decrcc

of a Colorado Dlatrlct Court cntored Pebruary 29, 193a, rrhlch

gavc euatody of thc chlldron to Katherlnc, found the Trutt

Agrcement matrtmonlal acttlcrnont falr ond eufflclcnt for hcr

eupport and that of the chlldran, and approved 1t.

Paragraph { of thc tnrst Aqrecment provldea ac followgt

It 1a orpressly underatood and agrced that
the Truator and thc party of the aecond part
cach ahall have the prlvllegc and powar of dla-
poelng of one-fourth lL/41 of tha entlre truat
eatatc lryr v1lle aa ha or chc may aeo flt, and,
ln the cvont of thc exerclae of such pow6r,
upon thc doath of clther, all of the lncorm
from thc truat cstatc ehall tharcaftcr bc
dlvldcd as follovat

Trro-thlrda l2hl to tho au.rrrlvor of Xathcr!,nc
S. lfayo and,tha Tructor, and ogc-thlrd (V3't
t lnreof to :ha anld ch!,Idran f L.o., Daphne and
Anthony.-/r 1l clthcr the truator or the party of,
the aecond part falla to cxcrelac aald porar of
dlaposltlon, upon thc dcath of auch p.rtyr thnc-
fourtha B/ll of tha lncomc thorcaft-r ailtlng
fron thc trust oatrto ehal} bo pald to thc aurylvor
ol tha Trurtor and thc seld Kathcrlne g. !'tayo, end
one-fourth (V1l thcroot to th. aald chlldrca.
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l 'hic paragraph. .p:l;1g ;3_elgr craates for l,oth f,aul and

Katherlnc a goneral 1rcvor of aptrrclntrnont ovor 25X of the "ontl.rc

trust petaton. lhey can each appolnt thclr  sharo to anyone --

a  ne l r  s i : x )usc ,  o r  a  $ t re l iger  to  the  t rue t .  I f  Bo  exerc lsed,  l t

1e apparently th'e lntentlon that nalI tho lncoms from the

frenalnlno ?5X of the corpus otJ the trust eatote' ahall be

apportloned bctrreen the suntlvor and tho chlldren (Daphne and

Anthony) as opeclfled above. fhe sueceedlng partgraph 5 provldca

that upon thc daath of both Paul and l(atherlncr the truat v111

contlnuc unttl rthe older chlld' reaehco ago 30, at vtrlch tlnrr

thc icorpua of the tnrat 1c to bc dlvlded equally bctwccn sald

chlldrcn".

Xatherlnc wra a apendthrlft, and paragraph 12 of thc Agrcr-

nent scts up spcndthrlft llnltatlonc wlth rcAard to thc truat

eatata and thc lncons ttrcrcfrom. It purporta to cxcmpt luch

cstlte and lncomc from any proccat or dcmand (sct out rlth grcat

epeclflclty) agalnat "any of thc rcepcctlva t,cnaflclarlctx --

not Xathcrlnc alonc, but Paul, Xath.rlncr Daphnc an6 Anthony.

Durlng thclr llfctlrnc, pllrtranta to Paul and lQthcrlnc 'ahall

alvayr be and bo hcld to bc crcetcd for tholr paraonal and

lndlvldual use and tcncflt' and not aubJcct to paymnt 'of any

debt or obllgatlon'. Palnnante to Xathsrlnc trc to bc hcr 'tolc

and repantc prop€rty, notrtlthatandlng covcrturcrt Ptlnuntc to

PauL are not to be aubJcct to rany debt ol or elaln agelnrt any

futurs r l fe of hls' .

l{lthout quotlng thc

thc terme of pangraph 12

rcstrlctlonr on lnverlon

clther Paul or Xrthcrlnrl

lnvlolato from crodltom I

unncc.trary detall, lt la clcar that

atetc thc broadcst klnd of apondthrlft

of cltJrcr truat prlnclpel or lncanr try

thc lntant to malnteln thrlr lntcrcrtr

clrtna 1a roanlfcrt.
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Faul l " t ryo dlcd Oci or 13, 1940, a resldent of C..  Jr ldo.

In hls Wll I ,  probatcd ln Colorado, he oxerelneci hle powor cf

oppolntment over t/l ot ttre Truat Estate. Itra eourt order

qett- lng th6 stata lnherl tance tax lndleatac that the oxerclec

was ln favor of Daphne and Ant lrony. (E*r.  7-€.)

l (atherlne dlcd octobor 13, 1961, a rcgldent of tha Dlstr lct

of coru'ribla. At that tlrn.e, aho was marrled to Gerald B. scvern,

imore proporly srrd aecuratcly known aa Gormon sovastanofr, from

whorn she rlrs eeparatcd and who vae cut out of hor w111. (par.

25.  )

Her l l l l l r  arccutod Junc 26, 1958 1n Southampton, N. y.p

made relatlvely mlnor rpcclflc bcqueste of pcraonal propcrty

to Daphnc and Anthonyl cpcclflc bequcota to othcrr, and an

appolntrnnt of hcr lntcrcat ln the property covered by th€

1937 Trugt Agrccncnt, ln trust, to hcr adoptcd nlnor aonr

Timthy 1{a1o. Notc that Ttrcthyr born ln 19{5, yrr ! atrangcr

to thc 1937 Truet lgrccurnt.

In 1962, thc Trusicta of thc r,hyo Tnr6t brought actlon ln

tha Colorado courtr for lnctructlons. On ttrc onc hand, Tlnnthyra

Dlatrlct of Colunble gruardlen and Truatcc clatnpd V3 of thc

prlnclpal and lncone of the trutt propcrty nar thc gatr6 oxlatcdv
on Octobcr 13, 1961'. On thc otlpr hanclr Daphnc and Anthony

(lnter alla bccaulc Xathcrlners lntcrcst 1n tho trust catatr

raruat be deanpd I llnltcd porur of, rppolntmnt vhlch could only

bc cxcrclacd by hcr ln favor of' tham) elalrncd to bc thr solc

bcncflclerlot of tha Malo Trult. (Exh. {-D, pctltlon p. 2,

and Anaror f l lcd Iw. 16, 1962 p. 5.1

y 10o)6 nlnus 25?( thorc--oforo appolntod by Paul cquala ?5!3
of thc orlglnal trurt cntate renalnlng ct Octobcr l3r 196lr
L/3 of auch ronrlndtr rllcAcdly oguali tfro vrlurs ov.r
whlch Xatbrrlnc hcd the rppolnting poy6r.
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fhls actlon yas et,ct lrd. ThB Colorado court on u'unc 26,

1953, ont€red an order flndlng thnt Kathorlne had and erarelaod

I p€''lnf of nppolntnant "v;h,lch waa not aubJect to the clalms of

eredltoroi over 28-L/3"A of tha corpus and lneorne, thlroforc

dlstrlbutable to Tl.mothyte Trueteo. fh€ balanee of the ltayo

Truat, 7L-2/31, war by the court- ast ov€r to the bsncflt of

Daphne and Anthony. (Exh. 4-D.l It ta convcnlent to notc at

this polnt that the flndlng of thc court on credltorgr rlghtt

wag ln a conaGnt decrcc and thcrefore wag not a concluslvc

dctcrnlnlt lon. XlI lgI, 6 T.C. 871, 881.

On Augurt 26, 1963, lhthorlncta Adrnlnlatrato! c.t. !r ! l1cd

th€ D. C. Inhcrltancc Tax Return, cxcludlng thc Xlyo Tnret

propcrty lcft to Tlnothy, on thc ground that hcr porur of

appolntnrnt 'war not exarclaable tn favor of thc doccdcnt, hcr

eatatcl hcr credltora or tho crcdltore of hcr catatc, but only

ln frvor of such parsona aa ehc mlght nuno by hor l{111 and hancc

wts not a gancnl poulr of appolntrncnt.' (Exh. 34.) lh.

Dlctrlctra Flnanec Olflec found to thc contraryr and ln 1965,

Tlnr.;hytc tructcc peld 0361229.39 lnherltancc tax and lntarcst,

rcfund of w?rlch 1r hrrc elalnpd.

Dlecueslon. l. Ttrc dtetlnctlon battnen (a) ganeral and

(b) Ilmltcd or apectal poutra of appolntrnsrt, for preecnt

purpores, haa a v.cay prrctlcel rereon and cffcct. Lot ur tlrum

thrt Xathcrlnc hrd thc lnrar to appolnt only to Dephncl Anthony,

or olthcr of ttron - ! rpcclal or llnltrd porur. In that c8rc1

ehe la only thc condult of thc property rlghtr eubJcct to hcr

appolntlng povlrt tho chlldran do not ln eubrtancG lnhcrlt lrom

hcrr but from thrlr fatlrcr, earunlng that ho 1r thr rottlor ol

tbc trurt and donor of thc portr. thc calr 1r qulte dlflennt

lf Xathcrlnr cu rnd doct clroor. her bcnaficlary f,or lnrrclf I

ln that cato thc bcrrcflcla.ryl ln rubrt^ancc1 lnherltr lr I rotult

I

\

I

f .

'{d '

' !

I
!
t
tt
i '
|  . .
t
I
s
r
f

i
I

: .
I

l r
l'
t
i .

p'
I

*
I
{;
I
t

- 5 -



of !_a{ transfcr of property by rrlll. 6o hora, Kattnrlncra

exorel,eo of hor l)ovrr rraa ln favor of trer adooted eon Tlnuthy,

a mlnor born long after the croatlon of ths liayo Trust and Faul

Xai 'orc dooth. l lnothy lnherlted from her, and not fron pcul.

The reqllet lc r l tuatlon l ,s eonflrmed by the 1962 colorado court

eettlernent sett,lng off 2B-L/3X of thc Hayo Truat Drolrcrty to

Tlnnthy (an obvlou! compromlsc of hta clalm for 33?( of thc

then remalnlng 75?3 of tho orlglnal trust corpuc, and tha claln

that hc var ontltlcd to only 25?( therecf). In no sr:batantlal

aenac dld rlE|othy tnharlt from paur Hayors truetl but from hla

mothertc excrctrc of hcr unrlmltad and unrcatrlctcd gnrur to

chooac (subJcct only to thc rpcndthrlft provlalons rclatlng to

credltora) hcr bencflciary. See ln ganaral Horqq& v. gg&5.,

309  U .S .  ?E .

2. tror tex purpotcrl t(athorlnc vaa really tho acttlor of

har lxrt of thc llryo Tnrttr Gvcn though all tho corpur vrra coD-

trlbutcd b1t PauI. tho le dccmcd to havc prld for hcr part

thcrcof! ih€r cott for thlr propcrtyl 1.G.1 tho valuc of thr

narltal rlghta rallnqulahcd thcrcfor" 16 arccrtelnabla by

rcfcrcncc to thc narhct vrluc ol thc lntcreatr eonvcycd to hcr.

8cc 9EillgLEEglgg V. Psy&r 37o u.8. 63, 71.

In  @ v.  I€ !dg,  109 U.8.  App.  D.C.  353,

288 t.26 L37. eert. d.n. 368 U.t l .  8I8, thc natrlnpnlal cctt lc-

nentl 1n lrrtlnant 1nfrr rat ovcr t25r000 to tln thrn vlfo rt

the huabendrr dcrth. At hlr dcattrr thc Dlatrlet aaaclrod

lnherltanco tat thercon. tho Court roendcd a D, C. Tax Court

rullng for thc ta:rptliarr ln ordcr thtt thc Court nako a tpoclllc

flndlng er to vhothrr Or not thc tranrfcr rlr . prrt of thr

conaldcratlon aot ovor to tlrc vlfr ln llou of thc huebandtr

aupport obl lgtt lon (1O9 U.8. App. D.C. rt 35?) r
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l . :r  tboro:ore hold t.hat a trrrnsfer ln l lcu
of n husblindro oblleat- lon to aupport hls wlfr
dur lng t tn l r  JoJnt  l lveg,  or  unt1 l  her  rannrr lage,
1n mrde for  fu l l  ond ndequnto eonrqJderat lon tn
rcncy or nonel'f s wcrth. If ttre lut,lp nun palrrcnt
htro rras ln l teu of tho su;pcrt obl lgatlon, then
I t  ls  not  subJeet  to  a t rc .nafer  tax.

In the ceac at bar, no contentlon ls or could bo mada that

the Hayo Truet provlslona for lQthcrlnerg beneflt  arc not ln

lleu of tho eupport obllgatlon. tollowlng Lewls, the propcrty

Lnterest! Bo convol,ed rre not, taxablc at PauIIe dcath, but

lnfcrentlally arc aubJcct to tcr( at her death.

Ar Jolnt Bettlort of tha f4a1o Truatr nclther Paul nor

Kathcrlnc could rct up valld apendthrift provlalona tn thc

trust agrccmcntl thc antlra Partgraph 12 thcreof rrould sGctm

to bc lncffcctual agalnat thelr eredltorc. 9ce &.IbgE3lLJN.El.

Egg!  v .  Hlcka,  8{  U.S.  App.  D.C.  l9B,  201 I73 ! ' .2d 6311 Amrr lcan

Securltv and Truat Co. v. ! ! !S. L27 U.8. App. D.C. 235t 2362

382 F.2d l5l.  tn thc lattrr crEo, dceedent r l fe creatcd a

tcs:mcntary truat rlth a ependthrlft provlelon for hcr husbrndr

nho clcctod to ttkc thcrcundcr rather thatr rto taks tuch rlghta

as rould dcvolvc to hlm tn caac of lntactacy." (I27 U.8. App.

D.C. at 236.) Bcldr thr axlstanee of thla clcctlon docr not

rnaka thc husburd th. ecttlor-crcator of thc truat and rubJcct

lt to unllmltcd crcditorrr chlne. Contrary to lrctltlonorrt

contcntlon, Rcply Br. L2t thla ccac dore not rcflcct on or

dctract fron Xathrrlnore rltuatlon ec a Jolnt rcttlor for

purporcr of lnhcritdrcc trx. l(rthcrlnc It a crGator of, th.

I'tayo truat bccaueo hcr lntcrcrt (lncludlng thc portr of appolnt-

rmnt) waa rln crchrng. tor thr rclceac of an lndcpondcnt lcArlv
obllgrtlonr -- thc obl*grtlon to .upport. Shc thue pald for

hor lntorcrt. Sae Dry;Lgr .!.g5llir 370 U.g. tt 69. 99[gX, lnvolved

y No dlctlnctloa 1r lrrcrlvcd 1f, thc trust r-r! erGrtod to
extlngulah lQtlrcrlncta do*rr rlghte rcthcr than har tupport
r lghta. sG. Bcraatachke v. l l r_-f lrr 36{ t.2d 400 (Ct. C1l. l .
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.
a husbandte ootion to glve up a r!i'!ig ntrlch devoJ,vod on hlrn by

orrontlon of law, for r^rhtch ho pald nothlng, and r/trlch had

nothlng to do wlth the teetarnentary trugt.

Accordlngly, acceptlng -A_rgni-g, patlt loners I thcals that

8 Fohrer of appolntrmnt ls not ,grenaral', rrnleaa subJect to

erodltorer r lql. te, Rathorlners 1rcwor quall f les ag aueh. Rcgtctc-

ment of thc Law ol rrurta (socond), scctlon 3, sectlon rs6 and

ll luatratlons ,c. and ,fr thercto.

3. Pctltloncrr and thc Dlgtrlct uea aevcral of thc canc

authorltLes to rcach oppotltc rcaults. In .fghnaon v. .Eh&lWE,,

Colorado Dlgt .  Ct .  Op.  of  Apr l l  25r  1949,  af fd .  I2 l  Colo.  !g7,

216 P.2d 653, the bcncflclary of a cpcndthrlft truet alro had

a 'potmr of appolntrmnt virtually ldcntlcal to Katherlnc Mayrort.i

(Pet. Br. 21, Reep. Br. 9.) Ttrc truat had bacn cet up ry thc

bcnaflclary-decedcntra chl ldren, rr l thout conslderatlon. Hcrdr

thc truct propcrty vaa not aubJect to crcdltora. rlghtc. on

thc othar hand, tho colorado supronn court rpeclflcally found

that the power lnr r gglgf,gl por*?r and not irectrlctcd to paealng

tho propcrty on to ccrtrln apcclftcd lndlvlduala or to a apcclflc

crasr of lndlvlduak.r ror praacnt purtrrcsca, the labcr appllcci

by thc colorado courts to thc povlr t,c nprc important than th.

fact that the rcault vaa unfavorablc to eredltorsr xu rrc not

hcrc conccrrtcd vlth crcdltort.

In Lane v. Dldl l lct oltql!&ibla, 8O U.B. App. D.C. 33?,

182 r.2d lo5, thc doncc had ttrc porrur to appolnt to auch;rrron

or pGrtons ar oho rney by hcr ylll dlncctri but had no potrr xto

pledgo, encurnberr lcll or othcrvlr dkporc of any prrt of thc

prlnclpal of thc truet 'catrto. r pctltton.r! rrguad ttrat thc

pou.r to aplnlnt'could not b. arrclacd ln favor of doncorr

crtrtc or crodl.tora rnd, thortfop, ulr not r grnrrtl po6r.i
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I lcldr tho dccl.glon t; tho D. e. Board of Tax Appoare (now thr

Tax court) upboldlng the Gga€rar,.lent of lnhorltanee tax 1c

aff lrmed.

_ 
t 

:  Durlng her: l l f  et lne tho h,:nef lelary
received the incorra fron tl-r, trrrst wlthout
restr lct lon ur:on 1ts ueet but the p;1nclpal vas
herd t' trustr and so ehe courd not eneLtrnbor or
dlepose of 1'- even lf  thcre had b'eon no restr le-
trve provlslons to that effect ln the contract.
I t1' her w111 ehe could dleposo of tho prlnelpal
"to 6ueh person or peraons.'  as she mlEht dl ioct.potltlonorE ssy that the e>q>resolon "porson or
p€rsons" Ls not broad cnough to lncludE crcdltora
or r lonce ra egttta. l{c thlnk 1t ls.

fhc rcatrlctlona on arlcnatlon ln Lane aro not as broad

aa thorc ln paragraph 12 of the Hayo Trust. They arc broad

cnough co thrt, had thc court derlred to conrtruc D. c. codc

aectlon 47-160f(J) rcctrtct lvelyr a eonclualon could havc bccn

rcachcd that thc Lanc por{Br vla not "gencrarr vlthln thc mcanlng

of our lnhcrltancG tlx larrs. Thc conelualon vae to thc contrary.

Thc caac at bar haa bocn craboratcly and conachnttously

brlcfcd try both eldcr. thc polnta and authorltlca ro adducod

hcve been fully conaldercdr but nccd not bc datailcd horc.

lQthcrlne Ha1o, havlng had and havlng excrclaed by hcr lflll e

gcncral porilr of appolntmant undcr lnragraph { of thc Hayo Truat,

Declalon v1ll bc entered for rcgpondcnt.

l{arton

i
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