o .‘ o

OPINION NU. 1020

DISTRICT CF CO'U'MRIA TAX CO'RT

LD
HAc Y 1, OLDSTEIN and ) .
Piu [IP JOLI'3TvIN, Trustees U/W of)
SAI Ui [. GOLDBSRG, Deceased, ) .

can

Petitioners,
ve. DOCKET NO. 1858
DISTFICT OF COL!'™BIA,

Respondent.

N'“li BOHD sna ANNE R, BORD, )
Petitioners, ;

vs, ; DOCKTT NO. 186)
DISTPICT OF COLUMBIA, ;
)

Respondent.

VICTOP BLUCK,
Petitioner,

)
)
)
vs. ) DOCKET NO. 1866
)
DISTHRICT O COLUMBIA, ;

)

Respondent.

FINDINGS O FACT AND OPINION
The above entitled causes have been consolidated for
hearins and disposition. The petitioners i-n the three cases
were stockholders of Sedgwiock Gardens, Inc., a corporation.
The corporetion was dissolved and its sssets were distributed
to its stockholders. The assessing authority of the [Nistrlct
of Columbia determined that the amounts received by the

stockholders in the dissoclution were dividends within the
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meaning of 3Section L7-155l0(m) of the Distriot of Columbia
Code (Section L(m) of Title I of the Distriot of Columbla
Income and Franchise Tax Act c¢f 1947), and assessed income
taxes accordingly. The petitioners here appeal from that
assessment. There are other and differing 1ssues ralsed
respectively in the petitions, which are secondary to the

main issue above stated.

Findings of Fact

I
In General
1.(a) 3edgwick Gardens, Ine. was a Maryland corporation.
It was organised several years prior to January 10, 1958.

(b} On January 10, 1958, the entire paid-in oapital
stock of Sedgwick Oardens, Inoc. was $72,000.

{(e) Oa January 10, 1958, the capital stook of Sedgwiok
Gerdens, Ine. was held equally by the stookholders following:
Lily Friedland, a none-resident of the District of Columbla,
and the following residents of the Distriot of Columbia:

Anne R. Bord
Ellis P. Blook, Trustes under
an indenture of trust
dated Decemdber 23, 1941
Harry D. Goldsatein and Philip Goldstein,

Trustees under the will of
Samuel Goldberg, decesased.

(d) The offleers of the corporation were the following:

President, Louis Priedland, the husband o Lily Friedland; Vioce~

President, Ned Bord, the husband ef Anne R, Pord; Treasurer,
Bernerd Kaaterson; Secretary, Victor 1. Blook, aon of Kllis P.

Blook.
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2. on Ja-susry 10, 1948, Sedgwick Gardeas, Inc. was the
ow~er of an apartment houre, .nown as "3edgwiok Gardens”,
hetayr pretass umhered 3706 Conrsctiecut Avenue, Washingtos,
J. C., #1d more perticularly described as:

l.ot 31 in Square 2060, in the subdivision mnde by

The Chevy Chase Land Company of Montcomery County, Mary-

1nand¢, es per plat recorded 1in Liter 93, follo 121 of the

Vecords of tha Office of the Surveyor of the District

of Caluet la, described by metes and tounds in accordance

wit's a survey recorded in Surve: book 106, payge 130 of

the rald Surveyor's Uffice Records,

3..a) The affairs of Sedgwick OJardens, Inc. and the
management of tre apartmect house owned by it and known as
"Sedxwick ‘jardens” were carried on generslly by the Randall
H, Ha,ner x Company, a corporation engeged in the real estate
business and particularly by Ned isord, an employee ef that
corporsticn end trhe husband of the atockholder Anne K., Ford,

(b) The corporat!ion did not have an account in sny
bank, its benking services teing carried on by Randall H.
Hsyner % Compeny, whioh csrried an sccount with the corpora-
tion shcving, as credits in the latter's favor, the rents
collectod from the apsrtment house, and, as debits, the
navreanta by the Hagner Company of expenses in the operation
of the apertment house, inecome and other taxes and corporate
dividends,.

(e} Most of the oorporate docume~ts of Sedgwick
anrdens, Inc., including all income tax returns, were signed
by Ned 'ord ss ite Vice-President. The office of Randall H.
Ha,ner *# Company wes given es the tusiness adfress of the
corporation,

. For some time prior to January 10, 1958, Ned Pord

end . 'um X Gerter Reaslty Company, e real estste firm, carried

on nasotiationa for the sale of the anartment house, Sedgwick

‘iardaa, to Darwin Corperation or to its assignee or designee.

On or atout January 10, 1958, or a short time prior therete

an {nformal agreement was made ty the nepotieting parties for
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the asle ~f tha anapriront hcuse preoperty for 41,085,000, Legum
* CarLar Panltv Comnany, actine Cor the owner of thrt oreperty,
atrnad ¢ roca'pt dated Jarvary 17, 1958, *o the effect that

1t Fad rrcatvad the oim 0% £50,000 as a daposit on the purchase
of the nronerty for *1,0A5,000, with tre terms and conditions

of mala thorein ronteined. The cantract of prrchase rcpresented
oy tno recoipt was acoenpted by Darwin Corporstion on January

17, 1958. Ten days later, that i3 to say on Jenuary 27, 1958,
there w s exeouted on the reverse slde of the receint the

instrinent fnllowing!

"we, the underai,nod, teing liquidating stockholders
of $adywick Gardens, Inc., do hereby sccept the written
eontract for 'he sale of lot 31 in Jsquare 2060, in the
pistrict of Crlumbia, subject, however, to the following
chian.es, nemely:

1. That tha nrice to be ~eid for ssid oronerty shall
te Une '1lllon Une Hundred 1nousand Dollars (§1,100,0450.00)
all caah, of whieh tha danosit is tc be & pert. Srid price
i{s to te NET to Sellers, free of trokera,e commissions.

2. That if the devosit is forfeited no commisaion or
co-nrnration 1a to te pald to the brokers, notwithstending
a1y other provision to the contrary sppesring on the reverse
atde ereof.

'ated: Jaauary 27, 1958 larrv D, (dJoldstein) Trustees of
Phillp Joldstein ) Samuel

) Goldberg,
) deceased

Lily Friedland

Ellis ?. Blook Trust
by fllis P. Blook, Sole Trustee

Anne R. Bord
QELLERSY

The forepoin; changes are hereby accepted this 27th
<1y of January, 1958.
LARWIN CLYM: UMATION
The forescing provisions are soproved: L'y Mwnbar A. l'csenthal
cno 3104 't RCHASER
LGUM » GV ER RVALTY CO,

Rv David H. lep'm
aymond J. Gerber"

5. There was an agreement or understanding between 3Sedgwiek

Javrden, Inc. and Legum & Gerber Realty Company that the latter
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would be natfd the sum of .10,000 for {ts services in procuring
A oirchaser for the property. 9Juoch 6ompensation was vaid by
“Yeandall il. Hacner % Company out of the funds in the aforesaid
account it maintained with Sedrwisk Gardens, and was charged
acssinst that corporation.

5.(a) On February 28, 195, ssttlement of the transfer
of tha apartment house prouarty from Sedgwick TGardsns, Inc.
"actinr herein pursuant to Resolut{ans of its Stockholders
and toard of Directors”™, to 3726 Connecticut Avenues, Ine.,

& corporation and the assionee or designee of Darwin Corvoras-
tion, was had at the joint office of The Peal Kstate Title
Ins:rn-ce Company and the Coluambia Title Insurance Coapany,
hereinafter oslled "the Title Comnany” in Washington, . C.
There ua=~ delivered to the 1Titla Company for recordatior a
“0ed from “edgwiek Gardens, Ine. to 3726 Connecticut Avenue,
Inc., trnnaterring tha apartment houee property. None of
the atcckh~lders signed the deed or any other instrument of
trais”or,

(b} At the settlement there was delivered to the Title

Comnany the document following:

Columiis Title Insurence Company

Vocaward tufling
1-th and 4 Sts., N. W.
cunbirn, tea, . C.

et lemer -

ef«r-nus {s onue to tie rettle-ent being held this
Ca: Ir vour office involving the snle of l.ot Thirty-one
(328 e Cqnmre 2069 wit Imncroverents ti:orcor aown rs
ed 'wick Garden Apartmonts, washington, D, C,

You are hereby instructed to dist''rse the proceeds
. tre 3cle e o tre folIovi s camed cersoits whe ere
11-+'dnting stockholdors of ‘edgwick .ardens, Inc., in
e reportlon aet Jcaldy todir nases:

i1ly I'rtedlend ... ... . ...
Anne Y, bord ......... ceereanss *
«llts P. Llcek, " rvatee of

“1lia P, kFlock Trust ........

o




Harry D. Goldateln and
Philip JSoldstein, as
Trustees under the will of
Samuel Goldberg, decessed ... ¢
“e hereby cortirf to you that Sedrwick Gardens, Ino.
has no ohbli,rtions other than the first deed of trust, If
any, againat the above nrronerty and furthter, except for
current onrerating expenses of ssid property, funds for
the ~ayment of w.ich are currently in ths hands of Randall
. Ha,ner ¢ Company, with inatructions to '1se said funds
for the payrment of 8v1d ourrent oporating expenses,
Very truly yours,
SEDOWICK GARD44S, INC.

By Ned Berd
Vice-President."

(c) In the settlement of the above mentioned transfer
Sedgwicx gardens, Inc, was the sole grantor and was considered
80 Ly the Title Company. JIts statement of account of the
sot!'le-ent delivered to, and accented by the corporation
and its stocholders without ol jection was the following:

"lettlement Case No. 39177 To Sedgwiok Gardens, Inc., Dr.
In e _3nle - Lot 31 - Square 2060 - Date February 28, 1998

Price of Proverty $1,100,000.00
Insurance Fire, Theft, '.C, on
ara.,-e pd to ﬁ-Q-SB <25,000,00 7.67
Insurence Lia. pd to 4-8-58 7.64
Taxes 9d to 12-31-57
at 113,366.08 $2,227.68
i:ead of Trust 277,500.00
Interest fr 9<-4=-57 (ace.
<3631.33) 5,550.00
Helence 12.50
ir-stee Yee 10.00
;arvicoe Chaprges 10.00
Fevanuo Stamps 1,210.00

~nlence to: Lily Friedlrnd (3) 203,373.78
.mala.ce to: Anne HR. Ford (1) 203,373.78
talenen to: Ellis P, Elock,

“1untee of Ellis P. flock

.rust {{) 203,373.718
taln:ce to: Harry . Goldsteln

a1¢ Phillp Uoldstein Trustees

under the wWill of Samuel 5
eveiin o S L LN

woldterz, decessed (%)
{d) -ach of the stockholders received the arount of

€203,373.73 1n cash from the Title Company.
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7.(s) c«andall H. Hagner & Coampany, as the rental agent
for, and manager of Sedgwick Gerden apartments sent or delivered
to Jed wick Gardens, Inc. & rental statement for the period
from January 1, to Pebrusry 28, 1958, reporting to the latter
corporation, as the owner of the property during that period,
the rents collocted from the tensnts thereof and the exvenses
{incurred by the former on bechalf of the latter corporation
in thy ooeretion of the prooerty., Yo such statement was sent
to env of the stockholders of Sedgwick Uasrdens, Ino.

(b) Sedgwiok Gardens, Inc. in income tax returns for
the period from January 1, to Pebruary 28, 1058, (the date
of the sele of the property) filed viit)tho assessing suthority
of the District and with the Internal Revenue 3ervice, reported,
a8 iross income, the net rents esociuing from the spartment
house property, and eollected froa Rendall H, Hagner & Company.
The return wes signed by Ned Bord, as Vice-President of
Sedzwick Gardens, Ino, Attached to the income tax return were
a balace sheet and a profit and loss statement, cslled
“STAT . ENT OF OFSRATIONS", copies of which are sppended to
these findings of fect as APPENDICES "A" and "B",

(¢) Yeod Bord, ss Vice-President, and Vietor Bloock,
as Secretary, ware orployed and were paid s salary by Sedgwiek
dardens, Inc. during the period ending Hebruary 28, 1958.

(d) None of the stockholders residing in the Distriot
of Columhia reported the receipt of the rents from the apart-
ment house property es gross income accruing to them in inoome
tax returnas filed with the Internsl Revenue Service and with

the anrsensing authority ef the District.

{1) inadvertently, or tecause income tax forms for 1958 were
not ol tafnable, & 1957 form was used, but the period
covared therein was clearly atated to be Jan. 1, 1958
and ended Peb. 28, 1958.

) ;-}.;\_i 1’;_} oy
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8. Sedgwiek Gerdens, Ino. was dissolved on March 4, 1958,
in aocordance with Artiocles of Dissolution (iled that day with
the State Tax Commission of Maryland,

9. The book defieit of $5,602.04 resulting from a write-
off of unexplasined "Contrset Righta” of $24,000, appesring
in the profit and loss statement attached to above mentioned
income tax return (See Appendix "E”), and the probable peysmeat
of that sum to some person, was partially made up Ly » contri-
bution of §1,000 from each stockholder. 3uch contribution
was partially returned by a final distribution of $2,467.38,
equally divided between the four stockholders, or :616.84

to esch stoskholder.

Tax agrl
Harry D, Goldsteln an t111o ‘iolldsteln
Trustees under the Will of 3awuel Joldberg

Docket No, 1858

10, The petitioners are residents of the Distriot of
Coluibia, and are trustees under the will of 3amuel Goldberg,
decnased. They are here in that capaoity.

11, Oan Jenuary 10, 1958, and for some time prior thereto
the trust, of which the petitioners were trustees, was the
owner of one-fourth of the capitel stock iassued by Sedgwick
Gardena, Inec, The pald-in surplus or capital in respect of
that portion of the capital stook was $18,000,

12, The petitioners' decedent, Samuel Goldberg, died
on May 15, 1950. His stook in Sedgwick Gardens, Inc. whieh
was tronsferred by his will to the petitioners as trustees,
was valued for Federal estate tax purposes at {129,942.4.

13. The petitioners received upon the liquidation of
Sed,wick Lardens, Ine. the sum of {207,730.88 {n casl.

1L .(a) The petitioners flled with the assessing authority
of the "iiatrict a flauclary income tax retrn for the year 1958,

showin. net {noome of $10,716.85., The return reported that

-8 -
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the sum f ¢10,716,85 wes Gistritvted to Pannie Goldberg, the
be eficfary . tte truet, res lting {n no income tax due by
the petiticning trustecs. Tn computing net incune the

Fetiticnera ci¢ not inelvde the amount of §207,730,56, whieh

ttey read therefore received from the Title Conran:, as one-fourth

of the net rrcceeds of the sale of the spartmect honse property

of Sedgwiok Gardens, Inc.

(b) The petitioners i~ their inccme teax return reported

ss N n Tazatle Income ¥73,0L7.95 as "Long term capital gain
held in excesas of five years® in relaticn to Sedgwlek Gardens,
Ino. They omitted fror gross inco-e an am- vt in excess of
25 per 6entu- «f gross income s.eted on the ret'rn,

{c) On October 15, 1962, the assessing » thority of the
Cistriet + sessed the petitioners a deficieney in income tax
{n the amount of ,9,106,54, plvs interest in the am unt of
2,068,55, or o totel of $11,175.09, whieh the petitioners
paid on Movuater 1Y, 1962. The defielency was computed
a8 f(ilowst

Total amoint received in 1ligquidetion of

Sedgwick Garde:s, Inc. #207,730.608
l.ess pa1d in surplus or ocarital 18,0717.70 $1%9,730,88
‘xempt o- (lrust) 100,00
Ta-ahle Tacome » .
Ravised tex liability 99,106,554
i.ovs tax shown on : ‘11 'r
previovsly adj.ated -0 -

Daficleccy in tax 35,1 oL

(d) There is nn dlavute a« to *he raomoutation of

{int rcat 1€ the daficiency wan correctly conputed,

(e) This cnse wrs filed on Jansary 11, 1963.
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Taxpayers
Xed Bord and Anne R, kord

Docket No. 1863

Some of the faots relatinz to the petitioners hesve been
stipulated by the perties, and as stipulated ere found by the
Court., The Court makes additional findings of fect as followa:

15. The petitioners ere hustend and wife. WYed Bord is a
petitioning taxpayer because he and his wife, Anne R, Bord,
filed with the aasessing aut'~rity of the District e jJjoint
return., The deficiency in fncome tax was assessed a,ainst
him Jointly with his wife. TheYy are residents ef the District
of Columtia.

16. 1The petitioner Anne R. Rord, ss a stockholder of
redpmick .earaens, lac,, received $207,730.88 {n cash upon the
dissol-tton of that corporation.

17.(a) TIn thelr juint {necme tax return fcr tho year 1958,
the petiticnera di1d rot report the receipt by the petitioner
Anne ", Ford, of ttre sum of %707,730.88, lass 18,000, or the
net sun of ~189,730.498, in eanh upon the dissolution of
Sedrwicl: Gardens, Tnc. 1In addition, there was claimed rs n
daduction in computing Ned Pord's tusiness income the {tem
followinr: “Worthlsms Pusiness Joan - Sun Cerp. - $7¢,708.99".
Zuch ontasion ard cedvcticn reculted in a shoving cn the tax
return that no income tex was due by the Petitioconers for the
year, 1958,

{b) The petitionsra in their income tax return omitted
from gross income an smount properly includible therein which
wan {n orcens of 25 per certum of t'e srount of gross income
stated in the return,

1Y.(s) 0O~ Mareh 15, 1962, the prt'tioners "ed #rd Anne
R. Rord antered into an a,ree-ent with the “inearce Cfficer of
the .Mstriot in relation to the income tax liatility of the
former for the ysar 1958 wherety any inceome tar due by them
"may be asnsessed at any time on or tefore Octover 15, 1362,

except that, {if a notice of a deficie cvy {n tsax is sant to
- 10 -
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said taxpeyer (or taxpayers) by registered or certified rail
on or before sald date, then the time for making any assess-
ment as anforesaid shall be extended beyond the said date by

! the number of days during whieh the Finance O0fficer, D. C., is
prohitited from making an assessment and for sixty days
thereafter”,

{b) On September 12, 1962, there was sent by certified
mall to Ned and Anne R, Bord by the Finsnce Cfflcer a notice
of deficlency in which the i-:come tax was computed to be
$10,305.86, plus a negligence penalty of $490.76. On November
21, 1962, there was mailed to Ned and Anne R, Pord the following:

"ved and Anne R, Pord
4401 Conumeticut Avenue, Y, W., §#616
Washington 8, D, ©,

Re: 1609558(58) (ElG)

Our proposed deficiency in income tax sgainast u
for t'e taxable year 1959 haa been recomputed as follows:

3 Taxable income per our notice of 9/12/62 $203,801.97
! Less: Contributions not claimed on

; return, alloved 816.6
) Taxable income, as corrected II§£,§B§T}§

? ravised tax lisbility $9,623.26
= Acd: S% negligence penalty &81.16
! Hevised deficiency and penalty 10,104 .42

This adjustment in vour taxable incore is the result
of information submitted {7 a letter det=d October 10,
1962, fro~ your accointent, Hr. Oliver rigys.

4 bil) for the revised deficiency {in tax, rennlty
and statutory interest is enclosed for prompt peyment.”

1 (6} 7he assessing avthority of the District determined
that the petitioners had received unreported taxable income
eomputed as follews:

‘"l.iquidating dividend received from
Sedgwick Gardens, Inc., eomputed as

followe:
§ Total amount roceived at liquidation $207,730.88
. Less: Par Value of stock 1~,000.00
? Liguidating dividend $169,130.38"

(d) The essessing a'thority of the District assessed the
petitioners a penalty of 5 per centum of the aforesaid dividend,

for fsilure to report its receipt,

e 11 -
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(e) The sssessing avthority of the District die-
allowed the ded-etion for bad debt in the amount of §36,708.99.
(f} <The assessing authority en November 21, 1962,
assessed the netitioners a defieiensy in income tax in the
amount of $9,623.26, plus e negligenee penalty of §$481.16,
plus interest 1a the amount of $2,319.20 or a total of
$12,423.62.
(g) On Fedruary 14, 1963, the petitioners paid the
above mentioned defieieney, penalty and interest, ;

19. This cese was filed on Pedrusry 18, 196)3. {

Jaxpayep
!ggtor Blggh
Dooket No, 1866

20, The petitioning taxpayer is s resident of the

District of Columdia. He was the Seeretary of Sedgwiek

Gardens, Ine,

2. On January 10, 1958, the petitioner wes, and at all
times sinee that date has been a beneficiary under a trust,
known as "Ellis P, Bloek Trust®, and created by xllie P, Bloek
by a trust agreement, dated Desember 23, 1941,

22(a) Ellis P. Blook Trust rec ived $207,730.88 in eash
upon the dissolution or liquldation of Sedgwiock Gerdens, Ine,

1n 1958, and the trustee thereof, Ellis P. Bloek, distributed

one=third of the amount ree-ived, to the petitioner, as a

b-nefisiary uader the truast agreement, i
(b) ERllis P. Bloek, as the trustee for the Ellis P,

Block Trrt, flled with the assesaing avtherity of the Distriet

a flduoiary income tax return for the year, 1958, In that

returr, the petitioner reportad the receipt of $207,730.88 as
non-taxable income, that igto say, as gein froa the dis-

positi-n of the cepital asset, in the manner followings

- 12 -
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Date
Twaeriotion Date Sold or dross Sales Cost or Oains or

ef Propert~ Acquired kxchanged Price Other tasis loss

Readgpwiei

Giardens 1941 2/58 $207,730.88  $18,000 $189,730.88

“otal ‘iet Unin or [osa omitted (Tnder authority of
Title ITLI, Sec. 2(b)(1ll) and Seec. 3I(b)(6) of D. C.
Income rd Franchise Tex Act of 1947, as amended)
11 the computation of Nt {NOOME ...ceeevceccccccsvcsaee $189,730.88
itate how prorerty was acquired .......cevvveveeceosnocss .

(¢} The amount of gross income reported by the fiduclary,
A11is P. Plock, in the atove mentioned return was $3,4623.77, and the
deduction olaimed was ¢1,928.85, leaving net income reported as
$1,694.92, which was revorted distributed as follows: $797.46 to
the petitioner, Victor Bloock, and $797.46 to Marilyn B. Meyers.

(d) The petitioner, Vietor Block, filed with the asssessing
authority of the Distriot of Columbia an income tax return for the
year 1958. In that return he reported as the amount of taxable in-
oome received from the Kllis P. Blook Trust the amount of 3797.46
only.

{e) The petitioner in his income tax return omitted from
gross income an amount properly includible therein whieh was in
excess of 25 per eentum of the samount of gress income stated in
the return.

23.(a) On Mareh 15, 1962, the Finance Officer seat by certi-
fled meil a notice of deficieney In income tax in the amount of
74,575.56. To the notice was an guditor's report computing the
defiolency.

(b) oOn March 29, 1962, the petitioner and the Finance
Officer of the District entered into an agreement, whereby it was
ayreed "That the amcunt of any income taxes due by Viotor Blook,
may be acsessed at any time on or before October 15, 1962, except
that, {f a notice of a deficlency in tax 1a sent to sald taxpayer
(or taxpayers! by regiestered or certified mail on or before seid
date, the~ the time for making any assessvent ss aforessid ahall

be extended beyond the sald date by the nuamber of days during which

- 13 -
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v - 1-ee Cifleer, Do So, 19 protii tteu Trom mAaddin, an €8 °4388-

@tt & oo sor clxt: da’s trer-aftar”,

{c¢} On uetcoer 12, 1947, - inrod and Tas,, certified
»i:lle nccrntants, who a-nerently reiresanted Jictor Flocik
ir resroct of Nistrict of Colwtr {a taxmntion, hy one leon
'q ;rowitz, wrote the . inance Off{ice of ‘he itlertrict of Colu-tlina
tha lottar Jollowing:

Togpes At te vor P letter o are! 15, 19¢2 axteded
¢y a_raavont.te Letober 1y, 1% 2, L. 1a ls ty A.vine Cu
trety Lia s aue-.Amed teax aver 1 .. in apren e - vith
.o'r Lrorused acjustwont lor tie iolloewing ruenason:

e preaG @ AR KE ttlam v leen e 1At amo -t of
el 6 W, ot leataoo, t s anavat (et usre our’ad.

1 60 roectved fre ‘et 1lla L. “luea M t, " nder the

Peoveler of clusiis Thec tex Art, avafic ~rlct of &
VAt e trxec Ot A v eoals adeaete st {lunele rlen

' B I U I T O I A T
voo Ll e b luek et il oot elatla - d» ct on for

t: . v ot distrtiutad to to.%r tax-nvar Lo arrivl s st
. rah Leee Lo, tim 9,0l n dous not car.tlt.ite taxalle
e 4 to . r. Vicetor -l Loc,

‘& pevectMmliy recueut v avnortiolr ¢ tor » Caarin,
tn cp o tites vrtor te a flrs vetoraly tion in tuis
mMetter,

{d} un vetober 23, 19(2, the rlnance Ofilce rmailed to
Stared £rd agh the letter fellowir:
"1, 1epuonse to vour lett-r of fictcbor 12, 1942, we
Cmem Ve talfyil setUove Ber L, 1002, ato ki Ak, a8
¢ L 4oy e cerly ilao thim clflce.
CUr e Apre nin-le to ¢ v enr on the dnte sprcifl=qd,
1 - . teert vi1g gfticy 1 pder ant e an clntnet
co . lent teoua mes te arys-ioqe "
(¢} o cecember 17, 1762, thare vas ~nile 1 to the
-t ! ~pr t'e lottev followin.:

“accew: ar 17, 1 2

r. Jlctor lett
VL0 et tenr Afesva, e .
L N R P
s e T

B 1. tloext

‘potas 1ta 110y ser 1 % bam Lo n Cerracad as
tol nane

- lij .-
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@ ratittenorn, Yo oo At U lord (iiocket "o, 1% 3) and
Jjeter t Yoek (iceret Tl 1- &Y' ¢lat. thart tte deflclencles in
1re o wavn 'nvelfd, tecm e toeT woTe asrarasd sftor t'e expirn-

tlon of time th%ey leielly ccu:ld Le -+ade, Thaey rely uvon ‘ection

Lileis

‘£y(a)(1) of t=e histriet cf Cclurbis Code, 1961 =cition,

w'ie  crovides ap follew=:

‘mie secunt of ireowe tsias l-rcsed by thie gt chwmntar
chall . he a=pacsad vitf~ *hper S 2are e tar *tta rotura is
Ui, end 0 arocasdia. 1 e ot owithunt Arsq eret JoOF
U ccllaetion cf gch tozesn st all te tewmn =ftar 1le
av tratio. ¢f thust of such perina.” :

~He resscraent concades that t.e deflcte-clas wre 0t
sssesrsy w'thi- the statutory gariod of thrae jesra a‘tar the
returns were “{lad, rat 1% c1nl'a srat the ngena. ants wers
wnide 1+ tires m g tiwt Uietlos Y-l. ftle) of the "istriet of
celar te "dr = 1las, That <actle Toada as followat

‘Viare ‘afore the axniretien of tre time rrescritead

s . engibae {8} for trc agners et of t'a t=x, bcth to»

L 'r") .4 tte Sex~e or Lree cu-aacted 1 writin Yo

gt wn narne -t a‘tap sucr ti-e, t'.a tax ~ny bLe ssnssrad

at a-yti~a =rlor to tte vedratton of t.e verlol a recd
R vm gEried 8o o 1934 ren Aey Le axterded ty

a:i »a~"ant n rec-ents 11 wr'tia -1ade t0lore the axnirne
ol

tier of Ve anrled e vie ol ~; read unon,’

S ra pen cadent di¢ rct file o ;les end set up cxception te
tea - ¢ of t*e rorled of lisitaticas daacr'lted 1. Secrion
“oY T 6t1eY ard undar orcéirar~ eire ‘14taqcen such orission

we T e (et 1. Ta these canns, Yowcier, the petjiticners 'ed

a g Vo L, oiort rllejed rroved tte facts relet!-. to tre
Arcet (- €1 1 edty the Tav-cndent. The Court, therefore,
cev G - uer t a g oecetlien of v - rxcartion.

(3 ‘ ¢ re Oftlcar tn rov o el at ~1topity &6 tne

tetrtct.




Yod and Anne 7. lord, Locket Vo, 1863.  Gn rarch 1%, 1962,
the petitioners entered {nto an pyreeven*t with tie Flnance Offlcer
of tre District in reletion to the income tax 11ability of the
formar for the yvenr 1953 whersby wny income tax die 'y them "may
be assersed at any time on or cefcre Getober 15, 1442, ercept
that, If a notice of a dcricloné; in tax 1s sent to =~i{d taxpayer
for taxpayers) Ly reglstered of certified ﬁail on or before said
date, then the ti-e fur makin, any msagessnent as aforvsnid shall
Le: extended tevond asid date ¥y the number of da # cduring whieh
the *inance Offiecer, . C., 18 prohibited froam anking an afnsess-
ment ard for sixty diya‘thorcortor.'

On Jeptember 12, 1962, therv wes sent L7 ca;t!ifled mafl
to - the poetitionere by che iinance Cffice a tctice of ca’tcleney
a8 nrovided in Sactlion 47-1586d of the District of Columttia
Code, tc wtich war nattachied an nuuitor'n r<.ort, v apein the
deficlency in fnccne tax w+s computed tn tae 10,305.%6, plus
s neslt-ence pernlty of $410.76. On Vovesmber sly 1362, there
was mriled to Med and Anne R, ‘ord the following:

" ad and Anne ', Ford

q&"1 T-cacticot Avearne, 1. #., 61

“ashin ton 8, V. C,

s LIS A2 (AL

Mr nronesoad deficlency { (ncore tax o Flaat  gn
for ¢ e tex:.Lle yesr 194,01 as tean recomputed an Iolle s

“Axear la {nc va 94p ovr cctlce o1 T 12/62 .203,391.97
Jeans Coot-ltitloar ot elalsod on
T return, allowad ' 416,69
“mve.la lncize, as corprected T, 315,
savinad tax 114 1Mty i9,623.26
Aud: 54 ne-li,ence penalty 41.16
Toeirnl tafiefdncy ert aaualry D 75;,;

Trie o wc et 9nt A ccur texatrle | ¢ ca 1ls (ke pesult
af totapnatinn’ aclmltted 11 « letter caterd ctober 10,
142, trn monroacconnta b, ., Ullver: l.ow,

oY for tre ceviped Jdalftatnie: tn tax, renaltsy
Aty stetatary {tereat s arclerey fop Oravet cav-e-t, "

{4 Tha cetiens of Aatlele ¢ pretiirad by ettt v el h of the
fatrdot ol ol e Cote 18 -t Lo L4 orD sl Wit ctat
Catlacd 1t peaTaprad te o dect e b.l vi. e J.tepnl
hevenua Jode,  ‘hey are ‘ot t.o saime.

(5} Irfourmation coneerain. Cuntrit 'tluns not clia med ©0.a return,

- 18 -
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A deficlency notice wae mailad hefore October 15, 1962,
and the deficiency was assessed on November 21, 1962, Foth
steps were well within the agreed periods. The Court is eof
the oplufon that the defizlency was validly wssessed. The
fact that the assecsing euthority, when it learned that the
taxpayers nad falled 1in their return to deduct sliowsble
contrivutions, not only had the right, but it was its cuty
to correct the computation,

The petitioners say that the osper nert to the petiltionera
by certified mall on September 12, 1962, wes not & notice of
geficiency, a;parently because {c¢ dia not conform to the kind
of notice of deficiency referred to in Section 02172 of the
Intsraal !'ovenue Code. "he Diatrict of Colunbia Code, however,
{t rean~ct of notices of daficinsicy {8 Gifferunt fromw the
“adarn] 1aw. “he notice of delficiancy nent to the petitioners
was that contamnlated 1in Jection 47-158(d of the Code.

tor the ressons stated the Court 1s of the ouplinion tnat
the anseasments ayainst Ned end Anne r. :ord were made witain
the timo prascrived ty the statute.

Victor bloek, cocket ho. 1A58, “he case of t n vetitinner,
{etor (lzce {a 41(far~nt from tiiat of VYed sad anne +, cord,
{in s0 lsr s they relste to lssue {nvolving the explratlion of
tte pericvi in wnich an assessnsent can be aade laegally., [n the
opinlon of the Court, the pertinent facts in the two ceses sre
essontlelly different. lhose {n this cexe ere the followlng:

¢n “arch 13, 1662, tha assasgsin sutnerit: of *he Niatrict
0l Tulu~ile malled to the petitiuner e notice of deficio cy in
the lun.umye following:

"dr. Jilctor lock

15%5 Tcernectict Ave.,, ¥, A,

Yaa i t(\"l. n, C.
Ha:  #1413092 ( +3)

Coer 3{r:

“ha exnafnat'an ty this of fce ¢f cor Tritviload
[ncome ax ratacale] . r (. vemi{s) =naged  ce-rar 31, 1958,
indfca*as that t* 3 ndjustnat of cur tax aim i lhi, AS

- 19 -
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shown 1n the accornpanving “eport{s) of D. C. Individual
Income Tax Audit Changes, ls warrrnted.

IF YOV AKEE to the adjustment(s), es shown on the
report’s), the enclosed form of waiver rho1ld be executad
and forwarded to this office promptly. Action will then
be taken sa inciceted on line 13 or Ui of the report(s).
whichever is arnlicable.

IF YU DO NOT AQGREE to the adjustment(s), you may
file a protest with this office, within thirty (30) days
from the deate of this letter, stating the gro:nds for
your exceotions. Careful consideration will be ,fven te
such rrotest and, if vou so reaquest, an oorortunity for
& hearino in this office will be granted to vou prior to
final determination.

Should vou fall to file either the enclosed waiver
forn or s written protest with thie office within the thirty
(30} dey period, final determinstion of your tax liability
will be made in mccordance with the enoclosed report(s)."
Attached to ttie letter or notice of March 15, 1962, was an
auditor's report computing a defiociency {in income tax due by
the petitioner as follows:
“axatle {nco~6 RhOWN ON TOLUPrN ..ecessesses 49,160.23
U'nreported incone received from the
1118 P. block Trust .....eececeencsesse_ 4, B865.4Y4

Fevised taxable 2.000ME ....eccavesvvaasassay 10l,025.67
e §

Revised “ux 1iabllity ....ccevocccecvconnes $u.821.%3

' i Tax shown on return ,..ec.ecveevecoces 249.91

Deffeiency in tax 4,576.47
1,88: "ax withheld .......... +50.72
Payment on estimsted tax 200,00 250,72
Balance due ih.575.5£6)

On “arch 28, 19é;3 the poetitioner and the Finance Officer
of the District entered into an agreement, whereby it was agreed
"That the amount of any income taxes due by Victor rlock, may
08 assessed at any time on or before October 15, 1962, except
that, if & notice of e defiolency in tax is sent to seid tax-
payer {(or taxnayers) by registered or certified mail on or

tefore said date, ti'en the time for making any assessment as

(6) 3nould have been 24,325.75.

(7} " nhe aureement w~s af{,ned Ly Victor Mlock on March 2, 1062,
[t was not ai,ned by the Finance Offfeer uatil »~roh 28, 1962.

- 20 ~
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eforsensid shall Le extended beyond the saild date by the numbder
of davs durin, whiech the Finance Officer, D, C., is prohibited
from making en assessment and for sixty days thereafter”.

On October 12, 1962, iinrod and Taah, certifiled pubdlie
aceountants, who apparently represented Vietor Bloik in respect
of District of Columbia taxation, by one Leon Meyrowits, wrote
the Flnance Offlce of the District of Columbia the letter
following:!

“Pursusant to vour letter of March 15, 1962 extended
by agreement to Octobor 15, 1962, this is to sdvise you
that the atove-named taxpnyer {s 0T in agreement with
your proposed adjustment for the following reason:

"You propose an eddition to income in the srmount of
$94,865.4), on the banis of this emount being unreported
income received from the Ellis P. Block Trust. Urder the
District of Columbia Income Tax Act, beneficieries of a
trust are taxed on any amounta deducted by riduciaries
in eonputing the net income of the trust, Inasmuch sas
the :1l1a P, [{lock Tr:st did not claim e decdnction for
the amount distiilbuted to this texpayer in arriving at
its net incomne, the ¢G4,865.4l; does not constitute taxable
income to ¥r. Victor blook.

"We respectfully request an oprortunity for a hearing

in yovr office prior to s final determination in this
matter.”

On QOctober 23, 1962, the Pinance 0ffice mailed to Sinrod
snd Tash the letter following:

"In reaponse to your letter of October 12, 1962, we
have tentatively set November 1L, 1962, at 10 A.M, as a
time for a hearing in this offlce.

"If you are unadle to appear on the date specified,
please contact thias office in order that an appointment
convenient to you may be srranged.”

On December 12, 1962, there wes mailed to the petitioner
the letter following:

“"Decenber 12, 1962

"¥r. VYictor Blook

L4SiS Connecticut Avenus, 4. W.,

Wasningston, D, C.

Re: 1613692(ERA)
"Dear Mr. tlook:

Your tex liatility for 1958 hes been corrected as
follows:

- 21-
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Taxeble income ner return $9,160.23
t1ditlonnl {~cume per latter
of rronorel of “arch 15, 1962 $94..865 .44
less: thare of auove amount
attriocutatle to fneome

of ¥1llie rloak 1,621.82 _63,243.62
Zorrected taxable income .12,403.85 f
tavalle #
Tax on corrected ‘Lnoome $ 3,245.19
Less: Tex pald per return N ‘
Deftclency in tax $ 2,995.38 f
max or ccrrocted taxable i{ncome v 3,245.19
loas: Income tax withheld $50.72
Pa-nnent on declaration of
estimated tax 200.00 250.72 :
f'slance of Tax due b 2,994 .

The above {8 in accordance with distributions as
contained in the 1953 Federel ¥iduciary Income Tax return
of £llis P. {look Trust es furniehed by your sccountant,
Yr. “eyrowits."

In consideri.y tha ssressent of the deficiency anxeinst the

petitioner, Victor hlook, we are met with the fne* that between

Mareh 29, 1962, the date of the agreement extending the time

for asseasment, snd December 12, 1962, the date of the assess-
ment of the deficiency, no notice of deficiency weas malled or
sent Ly the assessing euthority to the petitioner. Thers was,

as appeers above, a letter from petitioner's attorney disoclaiming
liability, and dated Ootober 12, 1962, a reply from the Finance
Office, dated October 23, 1962, setting a date for a hesring,

and a letter froam the Finance Office dated December 12, 1962,
relatin, to " Your tax llability” and to a correction thereof.
iven If the letters of Ooctober 23, and Deceamber 12, 1962, could
be sald to be notices of deficiency, which, of course, ocsnnot

be sald, they were too late, since they were not sent "on or
before Uctober 15, 1762"., Trua, tleras wes sant to t' e patitioner
by certifiad mail a notice of deficlenoy on March 15, 1962, but
at that time there was no a_ reement, so that trere wss no

relation between the subsequent s.resment and notice. *“rom the

- 22 -
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lancusn,e of the agreement the taxpaysr had a right to assume
that the notice of aeficiency, to which reference is made in

the gsreement,wss to Ls sent sometime between the effective

date of the agreement and (otober 15, 1962; and that the assess-
ing auttority had atandoned or, in effect, withdrawan the notiee
of Mareh 15, 1962. The parties could not have had the notice

of March 15, in mind, otherwise the agreement would have been

a 81li) and meaningless instrument.

The Court does not believe that the facts justify the
application of Section ¢7-15861(4)e, quoted in that part of
this section of tus opinion relating to the petitioners, Wed
and Anne R, Bord, upon which the respondent relies.

As an slternative proposition in respeot of the period
of limitations for assessment, the respondent clasims that,
whether or not 2action §7-15861(¢c) applies, the assessment
e /nlnat (ictor Rlock was velid under the provisfors of Sectlon
47-15861(a)(3) of the Code which provides:

“$f the taxpayer omits from groas income an

amount properly includidle therein which 1s in

excess of 25 par centum of the smcunt of gross

incore stated {n the return, the tax may be

8s.@s80., or a [roceedluyg in court for the

colleation of such tex wey te bogun without

assessre:t at any ‘ime within five years after

the return was filed;”

It {n true, 85 the respondent contenda for the first time
In its crief, that the petitiocner, Victor Blook omitted "from
(ross income an amount properly includible therein whieh 1ia
in excess of 25 per centum of the amount of gross income
stated in the return™ whioch he filed for the cslendar yeasr
15¢R,  reverthelers its clai= for an exception {s not avall-
able to Lt. Such claim fe an arfirmative defe:ae or metter
end the burdan of ita maintenance is on the respondent. PFule

Q of this Court provides that "livery msterial allecation of

-2) -
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fact set forth in the petition shall be deemed to be denied
by the District of Columbia; and no answer shall be required,
except when the District shell rely upon new snd effirmative

matter or defense,”. (Emphssis supplied.) The respondent

d1d not file an answer. It csanot now rely upon the faet that
the petitioner did aoctually omit from his return more than

25 per oentum of the gross income astated in the return. It

is true that ‘he evidence whieh was sdduced indicated that

the petitioner had omitted more than 25 per centum of gross
{ncome ahown on hia return, but the respondent was not only
required to prove that faet but to pleed it by the filing

of an answer, N, G, Stevens, lij B.T.A. 1120, 1123. 8ee also!
C. A. Fela, 1 T.C. 9, 13; Americen Ideel Cleaning Co., )0 ['.T.A.
529, 531; rermers Feed Co,, 10 B. T. A. 1069, 1076. The Court

must hold that the assessment of the deficieney was too late,

and was volid,
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Dividend

The facts, briefly steted are the fellowing.

Sed. wiok Gerdens, Inc., hereinsfter called "the eorporation”
was & Marylsnd Corporstion, Its capitalisation was 472,000,
equally divided between the feur stockholders following: Lily
Priedland, Anne R, Bord, Harry D. and Philip Goldstein, Trustees
under the will of Samuvel Goldberg, decessed, and the Ellis P.
Bleok Trust. Por several years prior to January 10, 1958, the
eorporestion was thovcvnor and operator of apartment house
property in the District, hereinafter dalled "Sedgwiek Gardens”
nanaged by the resl estate firm of Rendall K. Hagner & Company,
hereinafter called "Hagner , and partieularly by the petitioner
Ked Bord, one of its employees and the husband of the petitioner
and stoccholder, Anne R. Berd.

For sometime prior to January 10, 1958, negotistions for
the ssle of Sedgwick Gardens to a gustomer of the real estate
firm of Legum & Gerdber Realty Company wes carried en between
that company and WNed Berd. Appsrently frem the testimeny of
Ned PRord an understanding er verdbal agreement as to the priee
wvas reached about the first part ef January, 1953, and the
matter was submitted to the stookholders. The exact date of
the understanding or verbsl agreement as to price is difficuls
to deteormine becavse of the charseter or nature of Bord's
testimony, but at any rate the minutes of the corporation re-
flect  that en January 10, 1958, the Boerd of Directera of the
corporstion adopted, and its stoekholders approved a resolution
to the effect that, "as speedily as prectiosl, but in any
event not later than December 31, 1958," the corporation
should be dissolved eand liquidated end {ts assets distributed
to its stookholders.

There was introdueed in evidence a paper purperting to bde
e contract of sale of Sedgwick Gardens for .1,100,000.00 in the
form of e receipt for the rart payment of §50,000, between

legum & Gerber Company and its customer Darwin Corperation

- 25 -
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dated Jenusary 17, 1958, which was sccepted on Ja.uery 27, by
the stockholders of the corporation, who were designated as
"8-«LL H3",

The corporation ordered the examination of title to Sedgwliek
Gardens from The Real Hstate Ti{tle and Columbia Title Inaurance
Companies, heroinafter called "the Title Company”, with instrue-
tions to settle the tranefer, whish was accomplished on Pebruary
28, 1957, by the execution and delivery of a dued signed solely
by the corporation to another corporation, known as "3726
Connecticut Ave., Inc.”, the sssignee of Darwin Corporation; and
by the payment by the Title Company ef one-fourth of the net
proceeds of the sule or $203,373.78 te each of the stockholders,
‘n sccordance with the instruction froa the corporation, si;ned
by i{ts Vice-President, Ned Bord.

Sed,wick Gardens was operated during the period from
January 10, to February 28, 1958, by Hegner for the sole benefft
on account of the corporation. The commission due lLegum &
serber keslty Company for the sale of the property was paid
from the account which Hagner maintained with the corporation
and into which all renta from S3edgwiock Oardens were deposited
and from wrich all expenses were paid, 7The corporstion reported
rental receipts for the period ending Pebruary 28, 1958, in 1ts
income tax return filed with the assessing authority of the
District, Vone of the stockholders reported such income in their
incoms tex returns for the year 1958. Ned Bord, ss Vice-President,
and Victor i‘lock, as Secretary, were employed and were paid s
salary tv the corporation during that period.

For some unexplained resson the sum of $24,000 was diverted
as the "Walver of Contract Rights”, which resulted in a de-
ficit 1in the corporation's sccount for the period ending
fetruary '8, 1958, and in a corresponding reduotion of its
surplus. 770 meet the defigit and ray expensos the stoockholders

each coutritiutad {1,000, whioh turned out to be more than necessary

- 26 -
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80 that $616.84 was returned to each stoockholder, makiang their
sontribution to the corporation 383.16, which must be added te
their respective capital investrnent of $18,000. In other words,
the paid-{n capital (called "paid-in surplus” in the law) ef
each stockholder was $18,383.16.

The corporation was dissolved on Mareh 4, 1958, by the
filing of formal articles of dissolution with the Tax Commission
of Maryland, under the laws of which it was organised.

In addition to the cash paid by the Title Company to each
of the stockholders, there was &istributed to each of them as
assets of the corporation the sum of $4,357.10, resulting in
e total distribution to each of $207,730.88.

The assessing authority of the District determined that there
was distributed to each of the stoskholéers of the oerporatien as
a dividend ocut of its earned surplus the sum of $189,730.88, whieh
was the amount distributed te each, less $18,000. The assessing
authority desarided the last mentioned amount as "par value of
stook” on the appasrent assumption that sueh sum was paid in by
sach for the stock of the corperation. The assessment ef the
deficlencies here uvader attaek were dased wpon that dotot;inntlon, {
and the determination that the dividends were taxable income
under Section 447-1557a, which provides that "The words ‘gross
income' {noclude @ @ @ income derived from @« @ & dividends, o ¢ e",

The Court is of the opinion that the assessment of the
deficlencies against the petitioners, Ned and Anne R. Bord, and
agsinst the petitioners, Harry D. Goldstein and Philip Goldstein,
Trustees under the will of Samuel Goldberg, deceased, to the
extent that they were based upon the determination that the net
amounts received by the stookholders were dividends and taxabdble
inoome, were valid., 1In a later part of this opinion relating te
the period of limitations in which assessments ean be made the
assegament against Viotor Bloek 1s held invalid, etherwise the
seme ruling would be made in respeoct of that essesement as i

made in reepect of the other two.
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(8)
The perliner case, which the petlitioners claim 1s not here

anrlicable, Linvolved, as do these cases, the dissolution of a

N

corporation and the distribution of its assets to its stockholders,

Instead of the ssle of the capital atook by the stockholders, the

corporation sold its assets to a purchasing corporetion, The

proceeds of the sale were distributed to the stockholders. The
machinery of dissolution, among other steps, included the
surrender of delivery by the stockholders of their certificates
of stook. The assessing authority of the Distriet deterwmined
that the amounts distributed to the stockholders, less thelir
invested or paid-in capital, wers respectively dividends &nd
taxable income, and essessed deficiencies in lnoome tax accord-
ingly. The stockholders contended, as do the stockholders here,

that the dissolution and distribution resulted in a sale,
do‘“‘!‘ tie
sxchange or some form of a dioooiuxlia of a capital asset; and

that the tax treatment thereof should be the same &z provided
in such instances in the Internal Reverme Code. This Court
held otherwise and afffrwed the assessment. On sppesl to the
Tnited States Court of Appeals that decisien was affirmed, that

eourt holding:

"The Distriet statute contains virtually the same
cefl11*1on of a dividend as the Federsl statutes have
contained since the 1916 Act, with the significant
acdlislrn thet (n the Nistriect statute Congress included
8 apacifie nrovision thet the term 'dividend' includes
a di-irirution of earnines ‘during, upon, or after
liquidation,' tad Congress intended thet such a
distri> t'rn he trestod as an exchange, wa think 1t
would have omitted the reference to liquiasting dis-
trib:ti{onn {0 the daflattion of a dividend and would
have included a provision similar to that which has
*p 2ared In the Federal statutes nninterruotedly
since 1924. We must therefore rejeot the taxpayers’
contantion t'at the trangsction should be held to be
en exchange, the xain from vhich is excluded from gross
income by Section 417-1557e(b)(11).%

‘9)
The Onpenheimer coaz, on which the petitiocners rely, end

which, they say, fits their cases, is materiglly different from

(8) 103 '.3. App. D.C. 351, 258 P.24, 651, 86 W.L.R. 456.
(9) 112 ".8. App. D.C. 239, 301 ¥.24. 563, 90 w.L.R., 559.
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the petitioners' ons~s. There tie corooreti.n did not asell the
asaats and realize the acoreciatiosn {n essests, as was done in
the »orliner a.d the ret 'ticners' cassa, What the corporstion
did ' thae Opoenhal~er onse was to distritute the unrealised
apurocieati n of sassets to the stoccholders., The assessing
suthority determined t. at the stoctoliers had received a
4ividant in e~ amovnt equal te the val:e of the assets as of
the (a0 of dirtr'h tirn, less the investmant of the stooke
h lders, Tnis Court “eld, in ¢.-formity with the well estab-
11sho: r 1~ *that such a distrib tlon is not a dividend, that
the ssseagsmant was invaelid, On ao-esl to the 'nitec States
Ccnrt of Apprals the decision was affirmed.

It 1s epparent that the:e is no material differeace
between the faots in these eases and those in the ierliner ocase.

fre retitioners! eontention that voon the sdoption of the
resolrtion providia. for the dissolivtion of tne corporation
and the distridbution of sssets tc its stockholders the stock-
holders ipso faoto became the owners of 8edgwick uardens. 3uch
a contention is unique, to say the least, and 1s unsvpported
by anv authorities. It is rejeoted by the Cc rt. The ecold
fact is that the corporation sold its real pro-erty for
$1,100,000,00, and df stributes the net proceeds of the sale
to 1te stookholders. It was a live corporate entity, and re-
mained so until the laws of Maryland relati g to dissol tion
w Ty covwo,ied with by the filing of the articles of dissolution
wit! the State Tax Comnission on Mareh 4, 1958. Rex Bra gh v,
Com-1=rioner, 32 B.T.A. B9°, Apveal dismissed, B4 F. 24 922,
The .8in whict the corporation reslized was part of ite sarned
surplus, sand the net distritution was a dividend, Berline: v,

Diatrict of Colurbis, supra.

It aho-1ld te observed, in passing, that, even if the ocon-
tenticn of the petiticners that they became tlwe owners of
Ser:, wiok Gardens by the mere ado tion of the resolution of
dissoluticn end distribntion were valid, 1t w(uld aot affeaot
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the tax llartlity of the petiticerr, If they hHad bacome the

ownera, the procerty would have tean a non-capital asset, since

thet w 1 ot have held the gronerty two esars., Their basis
for detir ..-ilr. taxable pein would hnve bes: their !(nvestnent
{n t..a corvoration, which has Leca assumed by all concerned to
heve teen .IS,OOOfég)in rasooct of each atocxholder.

Jt should be ouserved, morsover, that {n liglt of the fact
of nacotiations for sale thet were carried on *y the stockholders,
evan 1f the sele had bLeen nade in the name of the stockholders,
the cornoration wculd have teen considersd the yrantor. James

vppgan v. Coanissfoner, 18 L.T.A. 603: ilellobush v. _cm.issloner,
24 <. AL 660, affirmed 65 .20 902; .rafford ull . Ues Co., v.

To wlantoner, 70 ¥.2d 814, Cert, den, 296 ".3, 630, 80 I.:.d.
Ligd, 56 3.Ct. 154.

11T
e lssue is presented in thoe case of Harry L. Goldsteln

and ralli, solastein, Trustees ''nder the will of Samuel Goldberg,
docansnd, ‘‘hore vetitionars cleim thet, {€ the distrisution upon
tie vissolution of Sed.wick Gsrdens, Inc., is a 1liquidatin,
©i.1dea., the correct baszis, or that which wust te dedncted from
the total ancunt received, was not the paild-in cn;iéii)of 318,000
certnl.ing to t''e trustees, but the hasis deter-ined for Federal
oatnto tnx purioses at the death of the decedent, Sawuel Uoldberg,
anounting to 5229,942.44, whioh represented the s-;rrised vnlue ef
tie atock at that time.

1'e Jourt ecannot agree with the petitioner's contention.

Temt w o jcr Je pernitted in tio law to be dedicted fro~ the
anouat alstri.uted to stocsholdors upon the dissclitton of

(12)
A corcgontlon {a "peld-{a surplus aad thst alene., what the

Jiop kcteslly o 19,333.19.
(11) .nlled "ratd-fr sarplus™ {. “actlon L7-15%ic( ).
(12) ' eirireted in the terliner and (npenteimer cares to -.ean

rnid-in capltal”,
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setitionera are hore as«<in;;, in effact, is thet the distribu-
tion be ;iven the same tax irestment as that provided {n the
Interaal +navenue Code, which {is whaet the tex;,syers urged in
the Lerliner case, and vhet the United States Court of Appeals
seid could not Le done. The "basis™ mentioned in Section
L7-1583(b){3) 1a tiat to be used "for determining gain or

loss from the sele, exchange or other disposition of property”,
linder the District of Columbis law the distribution ef assets
of a dlssolved corporstion to its stockholders 1s not a "sale,
sxctan,e or other disposition” of their intengible property,
namely, the stook in the corporation. While those in charge
of the dissclution mey require or su,gest that the stock-
holders send in their stock, compliance does not result in

an "exctanye" of the stock for the amount distributed, as

such term is mennt ln the lexiecon of taxation, nor is it a
"disposition” within that meaning. The dissolution and
dlstritution eould have been legally carried out without the
surrender of the 4tock. True the stook thereafter would have
been worthless, but it could have still been held by the
atockholders. The perliner csase clearly determined that the
dissolution of a corporation and the distribution of lts assets
to its stockholders was not « "sale, exchange or other dis-

:0sition” of the stock of the corporation,

Iv
Bad Debt Deduction
This fesie rises solely in the case of Ned and Anane R.
tord {bwekst No. 1863). The petitionern olaim that the essessing
authority of the Diatrict erred in disallowing e deduction from
r1ross 11come in the amount of $86,708.99 claimed {n their income
tax raturn for 1956, and used in computing the taxelLle net income

for that vear,
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Xed ford war » stoc'tclder, c¢irector a~d officer of fun
fadic .orporatlon, e claims thet from time to time, due to
the rxj,ecles ¢f t*at corpsration's business,he advarced
actstential a:re of money to keer it a going congcern, FPis
offorts in that respect aprarently were in vain, tecavase sore
time i~ the eerl™ part of 1659 the eorporation was declared a
tvakrupt in the "'nited States “fetrict Court for the District
¢! T“clumtia (Penkruptey Yo. 21-59).

NVed tord filed a claim for .99,520.95 {n the barkruptcy
rroceaain-s,  (tter officers or directors filed eimiler clsims,
and the 'atlional feank of Washington filed a ¢laim for ¢33,000.00.
At tle nare time the Trustee {n Rankruptey asserted s cleim
againgt the c(ficers for ~isfeasance end ncnfesrance in
wrong .11y divertin ' money from the corporetion before 1t
becemo teankrmpt. The exsct eamovnt of the claimed diversion
of funcs end of ths rasulting claim by the Trustee 'n fenkruptey
vas 10t dirclosed., Jt car, however, be inferred from whet
occurred that {t was in excess of the officer's clairs and the
¢lajm of tre “atfonsl Fank of Peshington. At any rate, there
was prcrosed to, and aprroved by the 'nited States District
Conrt, end carriad into effect the ccmrromise or settlenert
set forth in a retition of the Trustee in Pankruptey ss follows:

"That sour patitioner is informed nnd telfevas that
YATIAY U, ITIWY his counsel in this cese, inveatigated
into the truka a2l rocords and affaires of the cornoration,
following which he entered into the negotiations for the
rur-.ose of atter~ting to conprormise the claim of vour
trusten agsninst the ol ficers and directors of the corpors-
tion for rsccvery of the preferential nsyrents, end to
roecover damages for wrongsful diversion of funda of the
corporst!on,

“That as s result of the negctistions between your
netitionor'a ~ttcerney and the attorrev repraa-~ntin, the
thrae princti. al ofifcers ani directors, namely: SAM
GILUAF, NEOD 10%0, and 0SCAY FRIK R, your petitiorer has
raceived, trrouenh hLis counsal, an offer to settle any
and all cleaim~ of the tristee a ainst the nbove-named
indlvidnale fo: the foullow'n, cunsideration.

() Mr, YD H0TU Wil withdraw and relense his claim

{1 ti.1s tankruptoy nroceedin; es filed in the amount of
§99,520,9%,
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*(b) Mr. SAM GILDAR will release his olaim in this
bankruntey procesdin, as ff{lad in the aum of $34,521.00.

"{(c) The aforeseid officers and directors will cause
the Natlonal 'ang of washington to withdraw and release
i1ts claim as flled Iin this proceedin, in the sum of
©33,000.0%.

"In addaition, Yeasrs. (i, ILPAR gnd #9odell will
pay to vour trustees s total s:x of :15,0720.00 in cesh,
pavyable in the following fnatnlments:

y5,000.50 on January 2, 1961
+4,000,00 on atrvary 1, 1961
$3,0C0,60 on vYareh 1, 1961
v3,000.00 o varch 31, 1961

"Your truetee L{as informec Ly his attorney and re.resontas
to the Court thet the offer made by the atove-named nrincipasls

is foalr and equiteble sud in the best interest of this
nstate,” ’

A3 inédfcated above, thn assessln, suthority in assessing
ttio doflclency a,sinst the :ords disallowed *he deduction rep-
reconted vy a clai~ed bad debt of the Sun wdlo Cornoration.
ihe Court is of the orinion that the action of the assessing
suthe: Ity In thet roadxict wes sroper. Sven If it couvl? be ssid
that the advanceients nade by Ned *ord to tha corporation were
loansa and nct oe {tal {nvestaents, wiich f1a bty no means certsin,
(CE: o+ 'gene i, letrke, LO T.C. W4i3; Secrgs P, Weddle, 39 T7.2,,
493) whe'lever cl~{m he micht havo had 108 offset by the claim
vhich the ¢ 1poration had becavse of the Zivaraion o” funds ty
him,. ‘'orenver, nis cleim was adttleld for a valld corslderation.
The weniknens of his claim and the validits of t-c eleim LYy
the ‘ruatee !: :anxkruptey can ko ;suzged by the fact t:at he
not onlv ralinquished his clain, but peid 5,000 to the irastee
ia e 1qruptcy, and effectead the r>ttlesent or withurawsl of the
clels of 1.6 tat'onel bank ¢f “sr*in, ton for ,,3,00%, wkteh,
1t {r nasu-ed, was uot accous #listmu for nothing,

1t shot ld Le olcerved, r3 {nsiniated slove, thgt it is ty
no «.catis cartatn tYat ‘leu orc ever tinl a valié clelec r,afnst
tiio mn rado Corroieflon; in other vorde, tist tle ri nrce-ents
were lorrs nrd rot capital contiitu*ions. o eviderce of ransons
for t'¢ advri:ce or of any ¢f tla clrcu~stancen of t'e 21 vrrce-

ment, :cr sry fret, ctheyr tlaer e '"Are rtaterent tiet tie
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advances were made, and his concession or admission that he was
not in the wuoney lending btusiness, wrs submitted. The fscts
were peculiarly in the knowledge of Ned Bord. lie not only
nade tho a.vances, but he was a stocxkholder, director and
vresident of the corvoration. It must be sssumed that,if the
factas could have sunported a finding that s loan was nade,
his es*ute counsel would have proved them. The only finding
that can be made 1e that the advances were aaprital contribu-
tiona, or at least, no finding that they were loans can be
supported,

v

Negligence Fenalty

ihe asieseing authority of the Distrioet, becsuse of failure
to reyurt taxeble {income, asaessed Ned and Anne R, dord a §
ner cutilnu negligsence penalty under Seotion 47-1539b(a) of the
CoLy, wuiol provides as foliows:

"fucitions ty the iax in the Case of Deficlency

"(a) egll,ence.--1f any part of any deficiency is
dua te -3pyY]rarce, cr frterticna) diape ard . 1+ las
ulit re.:lations but withovt intent to defraud, 5 per
rantem a7 the tatp) gmount of tta Jdaffelonew (e CUltlen
Lo sucn deficliency) ahall be asseszed, collected and
na{d {» the same menner as 1f it vera ~ ¢rfict ac "
The natitioners, ‘ed and #nne ¥V, Tord =eak to axc s~ the
ne;li-ence of not re-orti{ng trxnhle {rcome tv clafnin,; that
such faflure was dne *o the sdvica of the accounteant who
oreparac t-elr jaint re’upn, “he excure 13 not valld., “tVve
impoaiticn of trte penalty wan required ty t'.e clove quoted
section of tha Code, Ned Ford wam recliarls farilinr with
the ne, otintiona leading to the anle of the ~nnrtrent -3 .-erty.
The mansuvers of the transaction in stich he rrrticl-atdl
{ndicate quite clearly that tao wep avere of the law ag <tated
{n the Perliner 6sse. He knew that the corroration wem *te
rael .vantor, end that the prcceeds ¢l the ssle wtar r'ea’riyted
ware taxatls lucome. Jonrnal Covnany, 16 . 7.4, 41 (Teaveread

o1 othar .rounds 13§ .20 165},
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VI
Concluaien
For the reasons stated the Court holds as follows:

Docket ¥o. 1858

That & defioiency in ineome tax for the calendar ysar 1958,
in the amount of $18.16, plus interest in the emount ef 43.90,
or a total of $22.06 was erronecusly assessed against, and
collacted from the petitioners, Harry D. Goldstein end Philtp
Goldstein, Trustees under the will of Samuel Golaberg, deceased;
and that the petitioners are entitled to a refund thereof,with
interest thereon at the rate of 4 per eentum per annum from
Roveaber 15, 1962, to the date of the payment of the refund,

Doocket Xo., 186}

That a deficiency {n income tax for the calendar year 1958,
in the amount of $18.16, plus a penalty of 91 cents, plus
intereat in the amount of $4.38, or a total of $23.45, was
erronecusly assessed against, and collected from the petitioners,
Ned Bord and Anne P, Bord; and that the petitioners are entitled
to a refund thereof, with interest thereon at the rate of i per
centum rer snmua from February 1, 1963, to date of the payment
of the refund,

Dooket Wo. 1866

That » deficieney in incowse tax for the oalendsr year, 1958,
in the amount of $2,994.47, plus interest in the amount of
«673.75, or & total of $3,668.22, waa erronecusly assessed
s;ainst, and collected from the petitioner, Viator Hloek; and
that the petitioner is entitled to a refund thereof, with
{nterest therson at the rate of i per centum per annum from
Jamuary 9, 1963, to the date of the payment of the refund,

Decisions will be entered

in socordance with this opinion,

T Jo. VI PorganT T T

Judge
e 35 <
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VI
Conclusien
For the reasons stated the Court holde as follows:

Docket ¥o. 1858

That a deficiency in income tax for the calendar year 1958,
in the amount of $18.16, plus interest in the amount ef ©3.90,
or a total of $22.06 was erronecusly assessed against, and
collected from the petitioners, Harry D. Goldstein and Phillp
Goldastein, Trustees under the will of Sammel doldberg, deceased;
and that the petitioners are entitled to a refund thereof,with
iaterest thereon at the rate of 4 per centum per anmum fron
Xovember 15, 1962, to the date of the payment of the refund.

Docket Mo, 1863

That & deficlenoy {n income tax for the calendar year 1958,
in the amount of $18.16, plus a penalty of 91 oents, plus
intereat in the amount of $4.38, or & total of $23.45, was
erronecusly assessed sgainst, and collected from the petitioners,
Ned Bord and Anne R, Bord; and that the petitioners are entitled
to a refund thereof, with interest thereon at the rate of 4 per
centum per snmua from Pebruary 1, 1963, to date of the payment
of the refund.

Dooket Wo. 1866

That a deficieney in {ncome tax for the calendar year, 1958,
ia the amount of #2,994.47, plus interest in the amount of
<673.75, or a total of $3,668.22, was erronecusly assessed
s;sinst, and collected from the petitioner, Victor Hloek; and
that the petitioner is entitled to a refund thereof, with
interest thereon at the rate of 4 per ecentum per annum from
January 9, 196), to the date of the payment of the refund.

ecisions will be entered

in agcordance with this opinion,

Jo. V. Morgan~

Judge
e 35 -
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DISTRICT OF COLUWMBIA TAX COURT

FILED
NzZD ORD and ANNE R. BORD, ; NOV 15 1353
Petitioners,) District of Columbia
) Tax Court
vs. g DOCKET NO. 1863
DISTRICT OF COLUMBIA, ;
Respondent. )

DECISION

This proceeding csme on to be hoard upon the petitlon
filod herein; and upon conaideration thereof, and of the
evidonce adduced at the hearings on said petition, it is,
by the Court this 15th. dey of November, 1963,

ADJUDGEKD AND DETERMINED, That a doficlency in income
tax for the calendar year 1958, in the amount of $18.15, plus
n penalty of 91 cents, plus interest in the amount of $,.38,
or a total of $23.45, was erronecusly assessed sagainst, and
collected from the pstitioners, Yed Bord and Anne R, Bord;
and that the petitioners are entitled to a refund thereof,
with interest thereon at the rate of L per centum per annum

from February 1li, 1963, to date of the payment of the refund.

' 9_)7’1\1 e
. Jo. Vé/”

Fi~dings of Fact. Opinion and Decision
Sorved ns follows: ~

7

Yathan Sinrod, Eaquire
Varner Strupp, <Zsouire
Attornays for Potitionars
1735 De3nlea Streat, N. W,
Washington, 6, D. C. (Malled 11/15/63)

Finanece Gfflce. D. C. (Mailed 11/15/63)

Corpuration Counsnel, D, C. (¥alled 11/15/73)
'

ri' o

LIS O oot L4,
Phy)iin R. Libortt,
Clerk
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