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FINDINGS OF FACT and OPINION

This is an appeal from the assessment of corporation franchise taxes
for the calendar years 1948, 1949 and 1950. It raises the question whether
the petitioner was engaged in business in the District of Columbia during
such years within the meaning of Section 4(h) of Title I of the District of
Columbla Income and Franchise Act of 1947, as amended by the Act of May 3,
1948.

Findings of Fact

The parties hereto have stipulated, and tbe Court finds as follows:

"It is hereby stipulated and agreed by and between the
parties hereto, by their respective attorneys, that the following
facte shall be taken as true, provided however, that this stipula-
tion shall not prejudice the right of .either party to introduce
other and further evlidence not inconsistent with the facts herein

stipulated.
1.

"The petitioner is a corporation organized and existing under
the laws of the State of Delaware, with its principal office at
5045 Wilshire Boulevard, los Angeles 36, California. .

Iy,
"The tax in controversy is corporaticn franchise tax as follows:

Calendar Year Tax Interent Total
1948 $1,957.82 $366.7% $2,324.59
1949 2,590,312 329.79 2,819.91
1950 Q30,51 26 4,125.15

TOTAL p8,478.46 1.1 $9,439.65

III.

"(a) The notices of assessment were dated May 29, 1952, snd
true coples of sald notices are attached to the petition as
Exhibit A.




"(b) The tax and interest thereon, as itemized in paragraph
II, were paid by petitioner under protest in writing on June 6,

1952.
Iv,

n(a) Petitioner was engaged during the years involved in
the production and sale of a mumber of dairy producte, malted
milk and dog food. The principal product materiel to this case
is Carnation Milk, an eveporated milk sold in cans. For con~
venlence in handling, the cans are in turn packed in cerdboard
cartons containing 48 cans each, elther in six ounce or four-
teen and one-~half ounce slzes,

*(b) Petitioner hed no mamufacturing plant in the District
of Columbia during the years involved. Most of the merchandise
sold by petiticner to customers in the District of Columbia was
produced in petitioner's plant at Clarksburg, West Virginia.

"(c) Petitioner's totel sales during the years involved,
petitioner's sales to customers in the District of Columbia,
ond petitioner!s net teaxable income is as follows:

Sales to Customers Net

Totel in Taxable

Year Sales District of Columbia Income
1948 $194,031,184 41,041,200 $7,297,181
1949 176,742,071 1,178,100 7,772,313
1950 186,253,855 1,216,800 12,022,778

"(d) Petitioner‘s sales to customers in the District of
Columbla durlng the years imvolved consisted of sales in car-
load lots and less than carload lots a8 follows:

Salen to Customers Sales in Sales in
in Carlecad Less Than
Year Digstrict of Columbia Lots Carlcad Lotsg¥*
1948 $1,041,300 $764,144 $277,156
1949 1,178,100 887,590 290,510
1950 1,216,800 925,622 291,178

* It i estimated by petitioner that 50% of less than car-
load sales were allocated to specific customers prior to ship-
ment and picked up by the customers upon arrival.”

In addition to the facts set forth in the foregoing stipuwletion, the
following facts are found by the 8Bourt:

Dur ing the three taxeble years here involved the petitioner maintalned
a branch or district office in Baltimore, Maryland. The district or geo-
graphic area perteining to such office was Meryland, District of Columbia,

four countles in Virginia, eix counties in West Virginia and one county in




Pennsylvanie. At all times during the taxable yvears involved, the petition-

er had “wo representatlives escipgred to the District of Columbia, the "terri-
tory" cf one beilng the north or northwestern paurt of the District of Colunbia,
Montgomery County in Meryland, and Falrfex end Arlington Counties in Virginia;
and the “territory% of the other representetive belng the southern or southeast-
ern part of the District, Prince Georges County and the other counties in
Southern Maryland.

The primary duty of the representztives 'ms to promote sales, principelly
by checking the petiticner's products on the reteil merchants! shelves to see
that they were kept fresh and unspolled, and fto arrzrnge and suggest advertis-
ing displeys for the nurpose of inducing and increasirg the salcs of the peti-
tioner's products. In addition the representatives did solicit and take
orders fror the reteil merchants or grocery stores, arnd from jobbers and
other customers.

Vhen any cuch order was received by the representetive from a retail
merchant, be malled it to the District office in Baltincre, which in turn
troncmnittes tive crder to that Jobber in Veshington selectecd by the reteil
merchant,if zry such selectior had been made or suggested, and, if not, then
to o jobber ir Veshington selectec by the Baltimore office. The jobber then
£ille¢ the crder from hls stock, billed the merchant znd collected thie price
nl the merchardilse.

Frecuently the representatives in carrying out tine dutiqs were acconpenied
by the Digctrict Manager, and at times by the Supervisor, both of whose o6ffices
vere in Baltinore.

it no time wvere there more than twoe representatives asszigned to the Dis-
trict of Colunbiz. There waz, hovever, 2 Mlurnover™ in personnel of the repre-
sentlatives ind several persons were so emploved in the District of Columbia dur-
ing the threo taxeble years involived. OF such three were resldentc of the Dic-
trict of Columbin.

The reovresentztives visited the Seltimore office once or twice n rmonth.
Centact betveen them ond that office tetween such vicits was maintsined by mail
or vicits by the District Mensger, znd occasionally by telerhone calls to

their homes. Representatives made calls to Biltimore offlce from their homes.




Fach representative was furndshed with zn zutomobile vhich was lept by
him at hils home, und vhich was registercd and licensed in the District
of Coluabie in the name of the petitiorer.
The petitiorer's transactions, other than those witli retedl merchants

az above deteiled, were of three kinds or clesses, one involvirg carload

shipments, and two involving or relating to less than carlocd shipments, or
"pool carV.

The mechanics of a carloed shipment -cre zs follows: The tronsaction
wes with a large customer, such as a chein store or large jcbber. The
customer signed an order specifying the types of merchandise making up the
cerload lot, with shipping instructions, including a statement that delivery
e rade at customer's warehouce in the District of Columbia, and under terms
ena conditions that the petitiorer essumed 211 risk of loss or cdamage prior
to vassege of property, or title to customer ot customer's warchouse, with
freight to be paid by petitioner. Such order wes either mailed by custonmer
to the Beltimore office of petiticner, or procured by represcntative and
Lailea ty him to taltimore. No representztive had any zuthority to approve

.r nccept orders.

L copy f the orcder wes then mailed to the principel office of petl-

ticner in Los fngeles, Colifornis for rceceptznce s to credit ard avall-

f the product. If accented, instructlions as to shipment, etc.,

Q

ability
wers sent to the petitioner'!s plant in Vest Virginic und an acknowlecdgnent
of the order, informirg the customer that the cerload shipmert was to be
made frem Clarkshurg, West Virginia -ze sent to custower. The carlond vas
then shipped, T.0.B. V¥Veghington, u«nd an invoice was riailed te customer from

the plart in Clarksburg, west Virginiz. The invoice, in additiorn to steting

the amount, shipplng informetion ond the like, curried the following:
"CLATME TOR LOSSC CR DAMAGE MUNT DB
REPORTED TC CEARNATI N COMPAYY IMMEDIATELY
£3D BE SUPPORTED BY ORIGINALL BILL OF LADING,
FREIGHT BILI, AND CARRIER'S 0.%.& D. REPORT.®

The carload shipment was delivered to the customer's warehouse. It was

chipped on a2 Uniform Bill of Lading.

—di




The most important customer of the petitioner in the District of

Colunbia to whom cerlowd shipments of milk were made vas Safewsy Stores,

Inc., a large chaln grocery store company operating vrincipally in the
District of Columbie, ard for convenience hereinzfter referred to as "Safe—
i way®. Sales of its products by the petitioner to Safewny during the taxsble

years here involved represented in emount fifty-five per centum of the

total sales to customers in the District of Columbia. No solicitor or other
rerresentetive of the petiticner picked up or secured orders fer petiticner's
products from Safeway. All of such orders from Safeway were mailed by it
to the petitioner's Baltimore office which, in turn, transmitted the orders
}' to petiticner's Los Angeles office, which latter office directed delivery

fb to Safewey. Such orders were malled by Safrwzy two or three times a

month. Once a month and ofterer, at times, during the tzxable years

Lere involved the supervisor or the manager of the Bzltimare office,

both of whom resided cutside the District cf Columbia, came to the Dis-
trict of Columbla and called upon Mr. M. P. Thomas, the buyer of Safeway.
The purpose of such vicits was to stimulate and increase the sale of

?ﬁ petitionecr's products by Safewey by creating good personnel relations

) with Gafeway, essisting or advising it ir promotior progrems, such as

& the display of its products and the dispensing of recipes featuring

the use of petitioner's milk products, which programs occurred four or

five times & year, and in discussing and arranging advertising, and

the like. None of the sales of petitioner's procducts to Safewny in

the District of Columbia were secured, negotlated or effected by any

representative or vrench of the petitioner located in the District of

Columbia.

In addition to sales to Safewny, there were sales to customers in

the DPistrict of Colurbla on corders mailed by such customers to the

petitioner's office in Baltimore. There is no evidence bearing upon

such orders or upo:n the method of their procurcment and no findings of

fact can be made regarding the same.
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Tue itrawsactlons involvang less tnan carloac shipments, sometimes
wallea "0l cars® vere of two types, mmely, (a) those rllocated to
specitic customers, and (b) those with others, orincipally commissaries
and tie like. With respect to the first type, the mechanics of such trans-
action vere as follows: The representative solicited and obteined an order
from A customer. Such order ststed that the merchendises covered by the
order woulc be shipped in the next "pool car®, or on a certesin date. The
order was sent to the Baltimore office, which in turn sent the order to
the Los Angeles office for credit approval. When accepted orders from
Washington accumilated in quantity enough to have filled a freight car,
approximately, the Los Angeles office sent instructio:s to the Clarksburg,
West Virginia, plant to make up the ¥pool cer®. Such "pool car® had to
contean at least 710 cases, and most, if not all instances, contained more,
~ncluuing & number of ceses in addition to those covered by the orders,
wilclt auultionel cases were destined tor consignment in storage for use in
a trensacticn hereinatter to be described. The fpool car® vas shipped from
Clarksburg, West Virginia, to the warehouse of Natlenel Trucking & Storage,

Washington, D.C.,
Inc., 1435 New York Aveme, Northeast,/which unloaded sucl car vnd placed the
contents, including the consigned cases, in storage for delivery under an
arrergement between the vetitioner znd Netionnl Truckirg & Storage, Inc.

As soon as the ¥pool car® left Clarksburg, the Baltimore office wms
notitied. The Baltimore office then cent involces to each customer covering
their respective orders, and at the same time sent a "release sheet" to
aticna) Irucking & Storage, Inc., which instructed or authorized National
Trucking & Storzge, Lnc. to deliver to the customer, wien called for by the
customer, the quantities of cases covered bty their respective orders. Uipon
receipt o the Yrelease gheet® Hatlonal Truckirg & Storsge, Inc., also
notiraed the customers that it held tor their account and delivery the
QusiLLly 0l CARReS vovelewu Uy whelr respective orders. Upon such notifica-
LU, LIIE CUS1OmeYS plcked up the cases at the wvarehouse or Nationel

Trucking & swrege, knc., and trensported them to thelr esteblishments in

their own trucks.
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The other tyove of transaction involving less than carload ots srose
in the manner following: The petitioner hed several approvec custoners,
mostly armed services commissaries, vhose storzge facilities were limited,
or who for one reascn or another did not order cases of the petitioner!s
products in large quantities, such as the commissaries of the Marine Bar-
racks, Fort Belvolr; and the like. As stated above, in most less than
carload shipments or ®pool cars® there were a mumber of excess cases of
petitioner's products delivered to the warehouse of Natiosnzl Trucking &
Storage, Inc. Such merchandisze was set aside to take czre of the orders
of the commissary type of customers. The commissary sent the order to the

Baltimore office and that office directed the lLiationzl Trucking & Storuge,

Inc. to withdraw from storage the number of cases covered by the order,

~nd to deliver the same to the customer at tl.e customer's place of basiness.
During the three taxable years here involved, the petitioner had in

storage in the vistrict of Columbia 2 substantizl amount of merchandise.

Aecording to the person:l ovroperty tax returns filed by it for the fiscal

years ended June 30, 1949, 1950, 1951 and 1952, the petitioner had mer—

chindise in storage in the District of Columbia for the months =2nd of

the value Tollowving:

Tezr Month Amount Yenr  Month Aumount
1943 January $1,014.75 1949  July £6,399.74
3 u February 1,734.25 n fugust 8,863.17
" March 2,266.50 " Ceptember 6,078.95
" foril 2,253.20 v Getober 9,382.33
" May 5,529.30 " NHovember  7,213.83.
" June: 1,490.40 " December  1,476.07
# July 4,667.0/ 1950  Jamary 4,168.56
f " Jugust 10,015.81 n February 4,274.13
" September  5,397.00 “ March 5,926.77
" October 1,994.77 " ipril 2,663.72
‘ b NHovember 1,280.99 » Moy 11,994.58
" December 4,871.78 " June 2,900.72
: 1249 Jamzry - 13,937.67 w July 1,338.97
k u February 7,967.31 n ftuust 21,338.87
G u March 15,890.62 n September 15,471.22
" april 8,731.10 " October  13,472.65
B May 9,064.42 " tlovembver  8,622.25
R June 5,276.77 " December 458.57

This proceeding was filed on fugust 25, 1952,
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Upinion

This proceeding involves the validity of corporaticn frenchise taxes
assessed against the petitioner for the privilege of carrying on or engag-
ing in business within the District of Columbia, and of receiving income
from sources within the District during the calendar years 1948, 1949 and
1950, under Section 2, Title VII of the Districi of Columbia Income and
Franchise Tax Act of 1947 (47-157la, D.C. Code, 1951 Ed.), which provides

the following:

®*SEC. 2. IMPOSITION AND RATE OF TAX. For the privilege
of carrying on or engaging in any trade or business within
the District and of receiving income from sources within the
District, there is hereby levied for each taxable year a tax
at the rate of 5 per centum upon the taxable income of every
corporation whether domestic or foreign (except those expressly
exempt under title II of this articleg'

Sectiond of Title I of the Income and Frenchise Tax Act, as amended
by the Act of May 3, 1948 (47-1551c (k), D.C. Code, 1951 Ed.), defines

trade or busginess as follows:

USEC. 4 . GENERAL DEFINITIONS.--For the purposes of this
article anu wherever appearing herein, unless otherwise

required by the context—-
* * *

n(h) The words 'trade or business! include the engaging
in or carrying on of any trade, business, profession, voca-
tion or celling or commercisl activity in the District of
Columbia; * # #* Provided, however, That the words 'trude
or busiress? shall not include, for the purposes of this
article——-

n(1) Sales of tangible personal property whereby title
to such property passesg within or without the District, by
& corporation or unincorporated businees which does not
physically have or maintain an office, werehouse, or other
place of business in the District, and which has mo officer,
agent or representative having an office or other place of
business in the District, during the taxable year; or

u(2) Sales cof tanglble personsl property by a corpora-
tion or unincorporated business which does not maintain an
offlice or other place of busindss in the District and which
has no officer, agent, or representative in the District
cxcept for the sole purpose of doing business with the
United Stutes, #* » %7

From the foregoing it will be seen that the tax imposed on corpora-
tions is an excise tax. Its measure is "that portion of the net income of
the corporastion and unincorporated business as i1s fairly attributable to

any trede or business carried on or engaged in witkin the District, and

-
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(1)

such other net income as is derived from sources wlithin the District.¥
Provision for allocation and apportionment is found in Section 2 of

Title X of the Income and Franchise Tax Act (47-1580a, D.C. Code, 1951

Ed.):

SEC. 2. ALLOCATION AND APPORTIORMENT. -- The entire net income
of any corporation or unincorporated business, derived from any
trade or business carried on or engaged in wholly within the
District shall, for the purposes of this article, be deemed to be
from sources within the District, and shall along with other
income from sources within the District, be allocuted to the
District., If the trade or business of any corporation or unin-
corporated business is carried on or engaged in both within and
witheut the District, the net income derived there{rom shall,
for the purposes of this article, be deemed to be income from
sources within and without the District, Where the net incone
of a corporatlion or unincorporated business is derived from
sources both within and without the District, the portion thereof
subject to tax under this article shall be determined under
regulation or regulations prescribed by the Commissioners. The
Assessor 1s authorized to employ any formula or formulus pro-
vided in any regulation or regulatiorc prescribed by the
Commissioners under this article which, in his opinion, should
be applied in order to properly determine the net income of any
corporation or unincorporated business subject to tax under

thig article."

Pursuant to the foregoing section there were adopted the following
(=)
regulations pertaining to allocation:
*

If the trade or buginess is carried on partly within and
partly without the Disirict, thut portion of the gross income
from trade or business 4o be apportioned to the District
shall be determined as follows:

"(1) Incone from sales of tangible pereonal oroperty.
a. Where grosg income for any taxable year is derived from
the manufacture and sale or purchase and sale of tangible
personal property, the portion thereof to be apportioned to
the District shall be such percentage of the total of such
gross income as the District sales made during such taxable
year bear to the total sales made everywhere during such
taxable year. For the purpose of this regulation the phrase
IDistrict sales'! shall mean the gross recelpts from all sales
made which were principally secured, negotiated, or effected
by ownersg, employees, agents, offlcers and branches of the
corporation or unincorporated business located in the District;
and the phragse 'total sales! shall mean the gross recelpts
from all sales.

"Sec., 12-2(d). Income from Trade or Business. % *

T1) “Section I, Title X, D. €. Income and Franchise Tax Act,
(47-1580, D.C. Code, 1951 Ed.)
(2) Paragraphs 13-901 to 13-916a, C. C. H. District of Columbia

Tax Reports.




In the petition filed in this proceeding there are found tvo assign-
ments of error. After the heering the petiticrn was amended to include
a third assigmnent of error. From the brief for the petitioner it is
tzken that the third such assigment of error is now abundoned. The
first csclgnment of error is as follows:

"a. The Assessor of the District of Columbiz incorrectly
determined that Petitioner was engaged in business in the Dictrict

of Columbia durirg the calendar yesrs 194%, 1949 and 1950.%

The petitiorer is a corporation engaged in the manufecture ani
sale of canned milk and kindred products. Receipts from the sale of
its productc to customers in the District were substzntial during the
texutle years involved.

4t all times during the three texable years involved the petitioner
had escigned to the area in which the District of Colurbia was included
two employees, whoze principal duties were to check upon the condition
of the petitioner's products as to freshness and the like on the shelves
of its customers, to arrange sales disploys and otherwise to stimulate the
sale of its pr-ducts. Such employees ns occesion tresented itself took
orders for the petiticner's products from grocery stores and the like.
Such orders were trensmitted to Beltimore, Maryland, vherein was loczted
a branch office of the petiticner. From that brauch office the orders
wvere transmitted to petitioncr's jobbers and wholesaie houses in the Dis-
trict of Columbia so 23 to permit such jobbers ond wholeszlers to fill such
orders from the stocks which the Jobbers and vholesalers hzd acquired from
tiie petiticner.

During the texeble period herc invelved three of theemployecs above
descrited lived in the District of Columbia. They kept their records in
their residencec, and uced the tclephone thercin to communicate with

petitioner's customers and with the branch office in Baltimore 2nd to

receive telephone calls and written comrmunicaticns from that branch office.




il el

In addition to the activities detailed in the two paragraphs im-
medintely preceding, the petitioner had certaia kinds of transactions
in the District of Columbin, three in oumber as follows.

The first class was what might be called "earload" transactions,
and were in the mogst, if not every instunce, with chain store companies
and similar large customers. Under such transactions the petitioner,
after having received, and having accepted the order without the District
of Columhla, shipped the carload on a Uniform Bill of Lading under an
agreement to deliver the carload to the customer's warehouse or siding.
The petitioner pald the freight and retained title to the merchandise until
delivery to the custpmer's warehouse or siding. Any loss to the merchandis=s
before such delivery was borne by the petitiloner, and it mede the claim
apgainst the carrler for loss or damage to the ghipment., It is clear from
the facts as found by the Court that in this transaction title passed in
the District. Sales in Carload lots during the taxable years amount to
the sums following: 1n 1948, $764,144, in 1949, $887,590 &nd in 1950,
£925,622,

The other two transactlons related to less than carload lots. One
of such transactions might be called %“less than carload-jobbers™, and
involved the taking or recelving of orders for the petitioner'!s products
in lesa than carload lots and accumulating the same until they amounted to
enough or nearly enough to make up a carload or "pool car", which fre-
quently in addition conteined products not ordered by any particglur
cuatomer, and set aside on arrival at the warehouse in the District for
disposal in the other class of ieszs than carload transactions, to which
referenceg will hereafter be made. The shipuent originated at Clarksburg,
West Virginla, and was consigued to the petitioner in care of Nationnl

a public warshougse,

Trucklng & Storage Company,/under an arrangement with that compamy. As

soon 48 the "pool car" left Clurksburg the jobbers and wholesalers whose
orders were filled by the merchandise therein were sent involces, and at
the same time a "release sheet" was sent to Natlonul Trucking & Storage

Inc., 1435 New York Avemue, Washington, D.C., authorizing that company to
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deliver to the Jobbers and wholesalers, respectively, the number of cases of
petitioner's rroducts azllocated to them on such release shkeet. The jobbers ard
vholeszlers picked up the cases allocsted to them and trensported the seme in
their own trucks to their respective places of business in the District of Colum-
bia. It will be seen that in this class of transaction title to the purchese

the District of Columbiz, Netiorel Trucking & Storage, Inc. actirg as
the agent of the petitioner in meking delivery.

The second kind of less than carload trancaction involved the surplus or
extra cuantities of cases of petitionert's procducts chipped in the ®pool car®,
“long viith those ellocated to the jobbers and wholesalers. The records show
that cuite frecuently the cuantity of caces recessary to fill the pool car
was made up in part vwith such surplus or extre rumber of cases. These were
nol alloczted to eny customer at the time of shipment. Upon arrival the caces
vere reteined by Netlonsl Trucking « Storsge, Inc. in & pool for the mccount of
the petiticner. The petitioner had a class of customers, consisting of service
cormisseries, post exchanges, and like unitc or orgasnizations in the District
of Columbia. Whenever any one of such class of customers ordered a gquuntity
of petitinnert's products the order was filled from such pool of cases in stor-
age vith Nationsl Trucking & Storuge, Inc., and delivered by that compuny to

the customer. As in the other two kinds of transactions, title pessed to the
custorer in the District of Columbie. In the two ®less thun curlowd™ truns-
seticons solos in 1942 smounted to $277,156, in 13949 to $290,510, :nd in 1950

o §291,173.

Wile it is true that the pascing of title is no lJonger » factor in determin-
ing vhetrer the income of the petitioner was "fairly attributelle to any trade
or buziness carried on or engaged in within the District of Columbiu &nd such
other net income as is derived from sources wilhin the District®, the Court
io eof tre opinion that the "carloed®™ ond "less than carlozd® truncsciicrs of
the pelitioner as found herein involving the passing of title in the District,

in other werds, trunsacticns viwreby zi the time thel the petitioner's procducts

reech the District they will belong to the petiticner, are {ects in determining
vhether the petiticner engaged in “commercial activity or activities®, in

the Digtrict of Columbia. It also appears that orders were sclicited by

the agonts of the petitioner in the District of Columbia. Such trunsacticns

~TT
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and activities, however, did not amount to, or constitiate the enguging

in or carrying on of a trade or business wlithin the meuning of the District
of' Columbia Income and Franchise Tux Act of 1947, as amended by the Act of
May 3, 1948, unless it can be saidthst the petitioner physically had or
naintained a warehouse, or had an agent or representative having an office

(3)
or other placg of basiness in the District of Columbia during the taxable

years here involved.

The petitloner had no warchouse of its own in the District, but it did
contract for and obtaln wmrehouse or storage space in the warehouse of
Netional Trucking & Storage, Inc., in which its products, while still its
property came to rest preparatory to distribution to its customers, and of

sulficient size or capaclty to take care of its substantial businesa in the

District of Columbla.

This Court has had two previous occaslions to consider the legal effect
of renting warehouse space as diatingulished from owning it in relation to
Sengnging in or carrying on of any trade or business®, as th:t term is
defined in the District of Columbin Incone and Franchise Tax Act, as amended
by the Act of May 3, 1948, in both of which the public warehouse wzs the
same a3 here, namely, Netional Trucking & Storage, Inc., and the facts con-
cerning the taxpayers' transnctions in the Distriet of Columbia and those
relating to the storage arrangements were essentinlly identical with those
in this cagse. In the first case decided, North Lubec Mamifacturing and

Cenning Co. v. District of Columbim, Docket No. 1238, there is found in the

oplnion the langunge following:

%“As will be seen from the foregoing, in order thit there may
bs excluded from tuxation the commercial activity of a corpora-
tlon in the District, it 1s necessary that during the taxable
year it have nelther an office, warehouse or other place of business
in the District, 2and that it have no officer, agent or representa-
tive having offices or other place of buslness thereln duriag the
taxable vear. Petltioner had a warehougse in the District during the
taxable yeur, unless the expression ?have or maintain (a) warehouse
or other place of business in the District® is restricted to the
nmeaning of & freehold title to such warehouse or other place of
business. It i3 not believad that that was the intent of Congress.
The intent of Congrass was to exclude from taxation those corpora~
tions which choose to stay at home in all respects except to solicit
orders which are sent to the home office for acceptance and filling
(compare Norton Co. v. Department of Revemue, U.S. Supreme Court,
February 26, 1951.)

- et e - - . ———

(jf_fi'ig‘giuin that the petitioner had no office nor officer having an
office in the District of Columbin during 1948, 1949 or 1950,
> i . .
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"Petitioner, durlng the fiscalyear ended March 31, 1949,
did not choose to stay at hone and merely soliclt business in
the District. By means of its occupancy of space in a ware-
house under contract, it just as effectively had a warehouse
within the meaning of the statute as if it hud had a lease
or a fee simple title thereto. The meaning of the word "have"
in the statute 1s similar to & person saying he has a bank in
a certain city, or that he hag a safe depocsit box in a certain
bunk, or that he has a lawyer in a certain city. It is obvious
thut by these phrases availabllity for use or service rather
than ownerzshin is connoted.

“"Petitioner cites certain dictionary definitions of “have"
as meaning to hold as owner, possessor, occupler or controller,
etc., but words generally have different shades of meaning,
and are to be construed if reasonably possible, to effectuute
the intent of the lawmakers; and this meaning in perticular
instances is to be arrived at not only by a consideration of
the words themselves, but by considering as well, the context,
purposes of the law, and the circumstances under which the

"A legislative purpose shown by the context of a statute
should not be defeated by mere blind adherence to definitions
of words found in dictionaries, C. & C. I,R. Co. v. Public
Service Commission, 185 Ind. 578, 114 N.E. 414.

“The injuiry i8 not what the sirict and accurate defini-
tions of words may be according to the lexicographers, but as
to the legislative intent, J.W. Kelly Co. v. State, 123 Tenn.
516, 132 S.W. 193.

nNeither the courts nor thig Board should "make a fortress
out, of the dictionary,™ and should refuse to pervert the process
of interpretation by mechanically applying definitions in
unintended contexts, Farmers Irrigation Co. v, McComb, 337. U.S.

755, To4; Cabell v. Markham, 148 F.(2d) 737, 739, aff'd 326 U.S.
404y 409.7

Then followed Atlantis Sales Corp. ve. District of Columbia, Docket 1233,

in which it was held:

"In North Lubec Manufacturing and Canning Company v. District
OF Columbia, Docket No. 1238, this Board held that the use of a
warehouse by North Lubec in a manner similar to that used by
petitioner in this case as to its potato mix, was to "have" a
warehouse in the District within the meaning of the statute.

"Except for a poasible difference in the ratio of merchandise
shipped into the District for the purpogse of filling specific
orders, and merchandise shipped in without previous orders therafor,
the cases are parallel, with this further exceptions

"In this cage, unlike the North Lubec cuse, some of petitioner's
salea to District of Colunbia customers were shipped directly to the
cugtomers, without pagsing through a warehouse iu the District. These
sales hud been solicited in the District, and there is no evidence to
indicate that they were not taxable in the District, unless the re-
quirement of section 47-1551-c-h that sales of tangible personal
; property by a corporation which does not physically have or maintain
{ a warehouse in the District compels a different result.




"The immunity from %axation which is conferred by section
47-1551-c(h) 18 lcst when a corporation has a warehouse within
the meaning thereof, not only as to the merchandise sold from
the warehouse, but as to all merchandise sold in the District
under circunstancec which, in the absence of that section, would
properly be considered as giving rise to income from District of
Colunmbia sources.®

The Court believes that the petltioner did have and maintain a warehouse
in the District of Columbia during the taxable yecarsz within the meaning of
the Income and Franchigse Tax Act, as amended; that, therefore, it engaged
in and carried on a trade or business within the District of Columbia
during those years; and that it is liable for a corporate franchise tax
meagured upon that portion of the net income of the petitioner as is
fairly attributable td that trade or business and upon such other income

as is derived from sources within the District. Owens-Illinois Glass

Company, v. District of Columbia, ----— W.5. App. D.C. y ——— F.24.

e, {decided Januury 8, 1953.)
In view of the ruling just made to the effect that within the meaning

of the statute the petitioner had a warehouse in the District of Columbia
during the taxable years involved, it is not necessary to consider whether
the fact that during such taxable years there were present in the District
of Columbia three representatives of the petitioner who had their residence
in the District, wherein they kept their records, recelved cormunications
by letter from the petltioner, and from which they transmitted and received
telephone calls to and from the petitioner anmd its customers in the District
of Columbia would support a ruling that the petitioner had a "representative
having an office or other place of business in the District during the
taxable year." It 1s appropriate, however, to consider the activities of
the representativesto determine whather they amounted to a "commercial
activiiy" and, therefore, constituted a “trade or business™ within the

meaning of the statute.

From the findings of fact it appears that the petitioner's representa-
tives activities ln the District of Columblia consizted of checking and
inspecting its products on the shelves of its customers and other purweyors

of its products, mostly reteil grocery stores, to see if, in accordance with
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its marketing policy, fresh products only were being sold to the pudlic;
of arranging 3ales displays ond otherwise stimulating sales of its products;
and of soliciting and receiving orders from retail grocery stores. The fact
that such orders were transmlitted to local jobbers, through the Baltimore
branch office for filling, does not seem to the Court to be material, in
other words, regardless of such practice, the Court holds that such activities
were “commercial".

Since it has been held hereinbefore in t:is case that the petitioner
had a wnrehouse in the Digtrict of Columbia within the intent of the
statute, it is brought within the effect of the decision in the Qwens-—

T1linois Glass Company case, in other words, the.petitioner has lost its

jumunity against the taxation under the Inceme and Franchise Tax A4ct.

It does not necessarily follow, however, that the franchise tax to be
assessed should be based upon or measured by the income from the sales

tc all the customers in the District of Columbia, which observation brings

intn focus the sccond assignment of error in the petition, stated as

Tollows:

"(b) The Assessor of the District of Columbla arbitrarily allocated
income to District of Columbia sources for the calendar years 1943,
1949 and 1950, and erred in assessing a corporation franchise tax

thereon.”

45 facts upon which the petitioner relied as a basis for this pro-

ceeding it wus, among other things, alleged taat

*(a) Petitloner has no employees, agents, officers or branches
located in the Districi of Colunbia.

(») 411 sales made t» customers loested in the District of
Columbiu were negotiated by the Baltimore, Maryland, office of

petitioner.®

The respondent's position is that the foregolng assigmment of error
and allegations do not ralse the iccue of the amount and measure of the

franchlse tax within the scope of the opinion of the United States Court

of Ahppeals in Lever Brothers Company v. Pistrict of Columbia, U.5.
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its marketing policy, fresh products only were being s50ld to the public;
of arranging s=les displays ond otherwise stimulating seles of its products;
nnd of soliciting and receiving orders from retail grocery stores. The fact
that such orders were transmitted to local jobbers, through the Baltimore
branch office for filling, does not seem to the Court to be mzterial, in
other words, regardless of such practice, the Court holds that such activities
were “coumercial®.

Since it has been held hereinbefore in t:is case that the petitioner
had a warehouse in the District of Columbia within the intent of the
statute, it is brought within the effect of the decision in the Qweng-

T1linnis Glass Company case, in other words, the.petitioner has lost its

Jraminity against the taxation under the Incerme and Franchise Tax Act.

It does not necessarily follow, however, that the franchise tax to be
assessed should be pased upon or measured by the income from the sales

tc all the customers in the District of Columbia, which observation brings
intn focus the sccond assignment of error in the petition, stated as

Tollows:

n(b) The Rssessor of the District of Columbla arbitrarily allocated
income to District of Columbia sources for the calendar years 1943,
1949 nnd 1950, and erred in agsessing a corporation franchise tax

thereon.m
45 facts upon which the petitioner relied as a basis for this pro-
ceading it was, among other things, alleged that

"(3) Petitioner has no employees, agents, officers or branches
located in the District of Columbila.

(») All sales made to customers locmted in the District of
Columbiu were negotimted by the Baltimore, Meryland, office of

petitioner.®

The respondent's position is that the foregoing assigmment of error
and allegations do not ralse the iscue of the anount and measure of the
franchlise tax within the scope of the opinion of the United States Court

of Appeals in Lever Brothers Company v. District of Columbia, U.5.




Aop. D.C. s Fo 2d , decided March 26, 1953, that is to say,

whether a1l or a part of the income from thr sales to customers in the
District was "fairly attributable to any trade or buslness cerried on

or engaged in within the District, 2nd such other net income as is de-
rived from scources within the District® as that term is interpreted by
the Commissloners in Regulation 10-2(d)(1)a pertaining to the Income and

Franchise Tax &ct of 1947. 4s a corollary the respondent contends that

the Court's Order of April 27, 1953, granting the petitioner's motion

for further hearing in Lever Brothers Company case for the purpose of
showing wnat portion, if any, of petitioner's sales during the taxable
years involved were principally secured, negotlated or effected by any
employees, agents, officers or branches of the petitioner located in
the District of Columbia, within the meaning of Section 10-2(d)(1)a,
Remilations Pertasining to Income and Franchise Taxes (October 16, 1950)
in the light of the declsion of the United States Court of Appeals,

vags insppropriate. The Court does not believe that the position of
the respondent cen be sustained. It is of the opinion thet the issue

=5 1o the measure and amount of the tax is sufrficiently ralsed in the

octition. District of Colwumbia v. Owens-Illinois Glaas Comon .
U.8. App. 2.0, _F.2d ___ , decided January 8, 1953, as
amended by the Order of iarch 26, 1953. CF. Helvering v. Termiaal

Pailroad Ass'n. o7 St. Iouis, (CCA-8) 39 Fed. 2d 739; Com. v. Kerbaugh,

(CCA-1) 74 F. 24 749; Gocdman, T.C, memo. op., 5 TCM, 1126, Dec. 15,549
M).

Under wection 10-2 of the regulations the portion of said income
witich is ®"fairly attributable to any trade or busin~ss or such other
income as is derived from sources withia the District of Columbia™ are
to be determined by Sections 10—2(b), 10-2(a), 10-2(d), and 10-2(e).
The only one of the above mentioned sections which applies to the

business conducted by the petitioner is Section 10-2(d) and tae only

16~
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vortion of that sectlon which applies relates to the sale of taxable
personal property is gub-sectlon (1)5, vhich has been cuoted in the early
part of the opinion, and from which it will be seen that hoth Mattributable®
and ¥source income” shall be such percentage of gross income as District
sales made during the taxable years bear to the total seles mnade every-—
wvhere durlng such taxable years; and that thc term "District sales® is
defined to wean ®gross receipts from all szles which werse nrincipally
secured, negotiated or effected by owners, employees, agents, officers
and brenches of the corpqration or unincorporated business located in
the District®.

The testimony 1s to the effect that fifty-five per centun of the
sales to customers in the District of Columbia was represented by sales
to vafeway, all of which were upon orders malled by Safeway to the
Baltimore office of petitioner, and none of which was secured, negotiated
or oflected by any agent, representative, or branch of the petitioner
located in the District of Ccolumbla; and a finding to that effect has
becn neretnfore mmde by the Court. The Court also found that five per
centin of the orders mailed to the Baltimore'office vere from customers
other than Safeway. It was not, however, found that such sales were
not sccured, negotiated or effected by agents of the petitloner locuated
in the District of Columbia. Bearing in mind that during the period
here involved the petitioner had an agent, and sometimes two :gents or
solicitors, living in the District of Columbia and maintaining, for
21l practical purposes, offices in their residences, it must be held
upon the state of the evidence that forty-{ive per centum of the szles
to customers in the District of Columbis durlng the texable yours in-

volved were District sales. In the opinion of this Court in Owens-

11inols Glags Company v. District of Columbla, Docket No. 1215,

entered June 10, 1953, there was discussed :t length Sectlon 10-2(d){1)a

in the 1izht of the decision of the United Stutes Court of Appanls in

17—



vortion of that sectlon which applies relates to the sale of taxable

personal property is sub-section (1)a, which has been quoted in the early

part of the opinion, and from which it will be seen that both ®zttributable"

and %source income® shall be such percentage of gross income as District
sales made during the taxable ycars bear to the total seles made every-
wvhere durlng such taxable years; and that thc term "District sales? is
defined to wean ®gross receipts from all szles which were nrincipally
secured, ncgotiated or effected by owners, employees, agents, officers
and brenches of the corpqration or unincorporated business located in
the District®.

The testimony is to the effect that fifty-five per centun of the
sales to customers in the District of Columbia was represented by sales
to vafeway, all of which were upon orders malled by Safeway to the
Baltlmore office of petitioner, and none of which was secured, negotiated
or ~frected by any agent, representative, or branch of the petitioner
loczted in the District of Ccolumbla; and a finding to that effect has
been neretofore mede by the Court. The Court also found that five per
centun of the orders mailed to the Baltimore‘office were from customers
other than Safeway. It was not, however, found that such sales were
not sccured, negotinated or effected by agents of the pelitloner locuated
in the District of Columbia. Bearing in mind that during the period
here involved the petitioner had an agent, and sometlimes two :gents or
solicitors, living in the District of Columbia and maintaining, for
all practical purposes, offices in their residences, it must be held
upon the state of the evidence that forty-{ive per centum of the szles
to customers in the Districst of Columbia durlng the texable yours in-

volved were District sales. In the opinion of this Court in Owens-

11inols Glags Company v. District of Columbla, Docket No. 1215,

entered June 10, 1953, there was discussed :t length Sectlon 10-2(d){1)a

in the 1lizht of the decision of the United Stutes Court of Appanls in
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the Lever IJrothers Comvanv case. Reference is here mede to that

opinion in rospect of that section of the regulations as far as it
is applicable to this case. The discussion by the Court therein will
not be here repeated. It can be observed, however, that from the
unanimous opinlon of the United Stutes Court of fppeals in the Lever

Brothers Cowmwvany case it is clear that that Court did not belicve

that Section 10-2(d)(1)a of the regulations was violative of tne
letter or the spirit of the Income z=nd Franchise Tax Act of 1947.
It, in effect, held, if.it did not actually hold, that such regula-
ticn was valid, otherwise 1t would not have remanded the Lever Srothers
Comonny case to this Court with positive instructions to apply thst
regulation and make findings of fact and decision thereon.

The respondent mainteins that the tesgtlmon; of the manager of the

Baltimore office of petitioner as to the percentage of sales to District

custraers represented vy those to Safewny is not sufficient upon which

a2 finding of fact could be baced. The Court belicves that such position
is unscund. The manager was familiar with the buslness of tre petitioner
conducted in the Baltimore office and particularly that done with Safewzy,
wnd his testimony that fifty-five per centum of sales were to Safewny

was not a guess, but an estimate based upon “acts within his knowledige.
It vmrs competent and sufficient evidence upon which n finding could be
nzde. (4)

; For the reasons stated the Court holds that fifty-Tive per centum
of the amount of the sales by the petitloner to customers in the District
2f Columbia during the taxable years 1943, 1947 =nd 1950 were not
District sales within the meaning of Section 10-2(d)(1)a, =nd that

the 2sseszment of taxes here lnvolved must be reduced accordingly with

approoriate refund to the petitioner.

o w2

Decision will be entered under Rule 30.

E{/_) P _,r}.«,,j‘_{//‘-
, - «Jo. V. YMorgan
. Judge

(4) Cohen vs. Comm. 39 F. 2d 540, which hes been Colloved by the
United States Tax Court in numerous cases.
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