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FTNDTNGS OF FACT, CONCLUSTONS OF LAI{ AND JIJDGMEI{II

This matter came before the Court  for t r ia l  on pet i t ioners'

consol j -dated appeals of their  1986 and l-9a7 real property

assessments for the subject real-  property known as Lot- 813 in

Square L65, improved by an o.f f ice bui lding known as 824 Connect icut

Avenue,  N.W. ,  Wash ing ton ,  D.C.  Upon cons idera t ion  o f  the  tes t imony

adduced in open court ,  the exhibi ts adrni t ted into evidence, d.r l r"

havinq resolved al l  quest ions of credibi l i ty,  the Court  makes the

f o l l o w i n g :

FTNDINGS OF FACT

1.  The sub jec t  p roper ty  i s  owned by  Iconn Assoc ia tes ,  a

l in- i - ted partnership. The general  partners of fconn Associates are

t h e  p e t i t i o n e r s  h e r e i n .

2 .  T h e  s u b j e c t  p r o p e r t y  i s  a  1 2  s t o r y  o f f i c e  b u i l d i n g  a n d



l a n d  ( 6 , 7 8 6  s q .  f t .  )  w i t h  g r o u n d  f l - o o r  r e t a i l  s p a c e .  B u i l t  i n

1961,  i t  i s  descr ibed as  l -o t  813 in  square  165,  improved by  924

Connect icut Avenue and is l -ocated on the southwest corner of the

in te rsec t ion  o f  I  S t ree t ,  N .W.  and Connect icu t  Avenue.  I t  i s  in  an

a r e a  z o n e d  C - 4 i  t h e  F . A . R .  i s  1 O . O .  I t  i s  n o t  c o n t e s t e d  t h a t  t h e

cur ren t  use  o f  the  proper ty  i s  i t s  h ighes t  and bes t  use .

3 .  F o r  t a x  y e a r  ( T Y )  1 9 8 6 ,  t h e  v a f u a t i o n  d a t e  b e i n g  J a n u a r y

I ,  1985,  the  pre l im inary  assessment  p roposed by  the  respondent  was

$ 6 , 9 8 O , O O O . O O ,  w i t h  5 3 , 2 5 7 , 2 8 O . O O  a l - l o c a t e d  a s  t h e  v a l u e  o f  t h e

I a n d  a n d  $ 3 , 7 2 2 , 7 2 O - O O  a l l o c a t e d  a s  t h e  v a l u e  o f  i m p r o v e m e n t s .

Pet i t ioners  f i led  a  t ime ly  compla in t  w i th  the  Board  o f  Equa l iza t ion

and Rev iew (BER) ,  and a f te r  a  hear ing  o f  the  admin is t ra t i ve  appea l ,

t h e  B E R ,  b y  d e c i s i o n  d a t e d  M a y  9 , 1 9 8 5 ,  s u s t a i n e d  t h e  p r o p o s e d

assessment  fo r  TY 1986.  A t  t r j -a l ,  the  respondent  announced tha t  i t

would present evidence to prove that the faj-r market value for TY

1 9 8 6  w a s  5 7 , 8 9 5 , 5 0 O . 0 0 .

4  .  For  TY 198 '1 ,  the  va l -ua t ion  da te  be ing  January  L ,  l -986 ,

the prel iminary assessment proposed by the respondent was

$ 8 , 6 5 6 , 0 O O . 0 0 ,  w i t h  $ 4 , 4 7 8 , 7 6 0 . O O  a l l o c a t e d  a s  t h e  v a l u e  o f  t h e

l a n d  a n d  $ 4 , 7 7 7 , 2 4 O . 0 0  a l } o c a t e d  a s  t h e  v a l u e  o f  t h e  i m p r o v e m e n t s .

Pet i t ioners f i ted a t imely cornplai-nt with the BER, and after a

hear ing  o f  the  admin is t ra t i ve  appea l ,  the  BER,  by  dec is ion  da ted

M a y  5 ,  1 9 8 6 ,  r e d u c e d  t h e  a s s e s s m e n t  t o  9 - 1  , 6 5 9 , 9 0 6 . 0 0  f o r  T y  1 9 8 7 ,

w i t h  5 4 , 4 7 8 , 7 6 0 - O O  a l l o c a t e d  a s  l a n d  v a 1 u e .  A t  t r i a l ,  t h e

respondent  announced tha t  i t  wou ld  p resent  ev idence to  p rove tha t

t h e  f  a i r  m a r k e t  v a l u e  f  o r  T Y  T 9 B ' /  \ , J a s  $ B , 9 O O ,  O O O .  O O .



5. Pet i t ioners paid the taxes bi l led to them for both

assessments, as required by 1aw, and t inely f i led the instant

lawsuits for reduct ion of assessments and refunds of payments.

6 .  fn  the i r  pe t i t ions ,  pe t i t ioners  asser t  tha t  the  fa i r

m a r k e t  v a l u e  o f  t h e  p r o p e r t y  f o r  b o t h  t a x  y e a r s  j - s  $ 4 , B O O , O 0 0 . O O .

7 .  On behalf  of  pet i t j -oners'  c lai-rns that f  or both TY 1986

and TY L}AT the fair  rnarket value of the property did not exceed

$ 4 , 8 0 0 r O 0 0 . O O ,  p e t i t i o n e r s '  p r j - n c i p a l  e v i d e n c e  c o n s i s t e d  s o l e l y  o f

t h e  o p i n i o n  o f  v a l u e  a s  p r e s e n t e d  b y  W i l l i a m  B .  W o I f ,  J r . ,  E s q u i r e .

Mr .  Wo1f ,  who has  prac t iced  Iaw s ince  I95 \ ,  i s  one o f  the  genera l

partners in the partnership which owns the subject property and is

also the manag'ing partner of the law firm representing the

partnership in the instant l i t igat ion. He has an ovrnership

interest in a number of of f ice bui ldings. Al t 'hough tre has a broad

range of experience with conmercial  real  estate, he does not

purport  to be ei ther an appraiser or an assessor

8. Mr. Wolf  did not support  his opinion of val-ue of the

subject income-producing off ice bui lding for the two tax years by

u t i l i za t ion  o f  the  income cap j - ta l i za t ion  approach to  va lue ,  wh ich

is qeneral ly accepted as the preferred approach for valuing mature

income-producing propert ies for assessment purposes in the Distr ict

o f  C o l u m b i a .

9 .  M r .  W o l f ' s  p r i n c i p a l  e v i d e n c e  i n  s u p p o r t  o f  h i s  o p i n i o n  o f

v a l u e  o f  $ 4 , 8 0 O , 0 0 O . O 0  ( p e t i t i o n e r s ,  E x h i b i t s  1 0  a n d  I - t )  f o r  b o t h

Tax Years  was a  debt  coverage fo rmula  i l l us t ra t ing  tha t  on ly  v ia  a

s a l e s  p r i c l  o f  $ 4 , 8 O 0 ,  O O O .  O 0  o n  t h e  v a l u a t i o n  d a t e s ,  c o u J - d  a



wil l ing buyer receive L4Z to 15e return on his cost requirement

investment at purchase. Hence, Mr Wolf  contended, a wj- l l ing buyer

w o u l d  n o t  p a y  h j - m  m o r e  t h a n  $ 4 , 8 o 0 , 0 0 o . O 0  f o r  t h e  p r o p e r t y  o n

J a n u a r y  1 ,  1 9 8 5  o r  m o r e  t h a n  $ 5 , 6 0 2 , O O O . 0 O  o n  J a n u a r y  1 ,  1 9 8 6 .  M r .

Wolf  did not consult  the income or expense history of his property

nor did he research the off ice bui lding leasing market of

compet i t i ve  p roper t ies  to  repor t  s tab i l i zed  income and s tab i l i zed

operat ing expense for his calculat ion of net operat ing income.

Rather ,  ML.  .  Wol f  used raw repor ted  gross  income data  ( tak ingr  I4Z

and 1O? vacancy  a l lowances  f rom the  prev ious  opera t ing  years  (1984

a n d  1 9 8 5 ) .  S i m i l a r l y ,  M r .  W o l f  u t i l i z e d  o p e r a t i n q  e x p e n s e s  w i t h o u t

analysis or adjustment.  Mr. Wol-f  appl ied to the net operat ing

i n c o m e s  e f f e c t i v e  o v e r a l l  c a p i t a l i z a t i o n  r a t e s  o f  . 1 5 3 1  a n d  . 1 5 0 3

without reference to market cap rate act iv i ty for just i f icat ion to

p r o d u c e  h i s  $ 4 , 8 0 0 , 0 0 0 . 0 0  o p i n j - o n  o f  v a l u e  f o r  T a x  Y e a r  1 9 8 6  a n d

Tax Year  19a '7

10.  Rober t  L .  K1uge1,  respondent 's  va lua t ion  w j - tness ,

ut i l j -zed both the income approach and the comparable sales approach

t o  a r r i v e  a t  h j - s  e s t i m a t e  o f  m a r k e t  v a l u e  o f  $ 7 , 8 9 5 , 5 0 0 . O 0  f o r  T a x

Y e a r  1 9 8 6  a n d  $ 8 , 9 0 0 ,  O O O .  O O  f o r  T a x  Y e a r  I 9 B 7  . Mr.  K1ugel

collected documents i- l1-ustrating the operati-ng history ( income and

expenses )  o f  the proper ty  for  s ix  years 1980 through 1985

(Respondent 's  Exhib i t  O)  as.  repor ted by pet i t ioners to  respondent

annual ly  on the i r  Income-Expense Staternent .  (Respondent 's  Exhib i t

H )  M r .  K I u g e I  e x a m i n e d  p e t i t i o n e r s '  a c c o u n t a n t ' s  f i n a n c i a l

s ta tements  o f  income and er .npnqp< fn r  the  proper ty  fo r  Ca lendar



year  1984 and 1985.  (Respondent rs  Exh ib i ts  a  and BB)  us ing  the

Income Capital izat ion approach to determine an est imate of value

for  Tax  Year  1986 (Respondent rs  Exh ib l ts  F) ,  Mr .  K lugrer  begran by

usj-ngl the actual income for r9g4 as reported by pet i t ioners,

a c c o u n t a n t ,  i . e .  S ] - , i - 4 7 , 7 O 4 . O O -  M r .  K l u g i e l r s  s t u d y  o f  t h e

property 's income-expense history for s ix years recognize.d the need

to stabi l ize expenses by analyzing what he contended were certaj-n

atypical  or non-recurr i -ng expenses to rel iabJ-y portray the

property 's typicar annual average expense. For j -nstance ,  t re

annual ized f  ive operat i -ng expense i tems :  Advert is ing, Legal ,

Pa in t ing /decora t ing ,  Repa i rs  and Commiss ions .  He contended tha t

this adjustment of expenses proced.ure, producing a stabir ized

expense f igure based on actuar income-expense history, was a

rout ine appraisal  pract ice, one whj-ch an inforrned potent ial  buyer

w o u l d  f o I I o w .  H i - s  a v e r a g e  e x p e n s e s ,  n o w  s t a b i l j - z e d  a t  $ 3 4 7 , 8 9 5 - O O

(or  $5 . '0 , /=q .  f t .  )  were  subt rac ted  f rom the  ac tua l  co l lec ted  income

o f  $ 1 , 1 4 7 , 7 0 4 - O O t  p r o d u c i n g ,  n e t  o p e r a t i n g '  i n c o m e  o f  9 7 9 9 , 8 O 9 - O O

w h i c h ,  c a p i t a l i z e d  b y  . 1 0 1 3 ,  p r o d u c e d  M r .  K l u g e l r s  T a x  y e a r  1 9 8 6

e s t i m a t e  o f  m a r k e t  v a l u e  o f  $ 7 , B g 5 , 5 o o - o o .  M r .  K l u g e I s  s i x - y e a r

study of the income-expense history and test imony indi-cated that

within the six-year span, the property,s income doubl-ed from

$ 6 5 8 , 4 6 3 . O O  t o  $ 1 , 3 2 5 , 0 O 0 . 0 0 .

11 .  Respondent ,  v ia  Mr -  K luge l ,s  tes t i_mony,  a t tempted to

d e m o n s t r a t e  m a r k e t  a c c e p t a n c e  o f  h i s  5 7 , 8 9 5 , 5 0 0 . 0 0  c a l c u l - a t i o n  o f

marke t  va lue  o f  the  sub jec t  p roper ty  fo r  Tax  Year  1986 by  re fe rence

t o  m a r k e t  a a t a  ,  i - e . ,  s e v e n  s a l e s  o f  o f f i c e  b u i l d i n q s  l o c a t e d  i n



the central  business dj-str ict .  The referenced propert ies sold

dur ing  the  per iod  1981 1984.  (Respondent 's  Exh ib i t  L )  These

sales of s imi lar propert ies indicated a range of value on the sal-es

d a t e s  o f  $ 1 0 9 . ' o / = q .  f t .  o f  n e t  r e n t a b l e  a r e a  ( N R A )  t o  $ 1 8 8 . u u / = q .

f t .  o f  N R A .  M r .  K l u g e l ' s  v a l u a t i o n  o f  t h e  s u b j e c t , o f  9 7  , 8 9 5 , 5 0 0 . O O

f o r  T a x  Y e a r  1 9 8 6  a n d  $ 8 , 9 O O , O 0 O . 0 0  f o r  T a x  Y e a r  I 9 a 7  i n d i c a t e d  a

v a l u a t i o n  o f  $ 1 2 1  . " / = q .  f t .  a n d  $ 1 3 e  . o o / = q .  f t .  o f  n e t  r e n t a b l e  a r e a

for the two years.

1 2 . Respondent also submitted market data on sales of

unimproved commercial  and land in the vic ini ty of the subject

proper ty  dur ing  the  per iod  1980 Ig84.  (Respondent 's  Exh ib i t  M)

The exhibi t  l isted 20 sales of unimproved land in the central

b u s i n e s s  d i s t r i c t  o f  w h i c h  t w o  C - 4  z o n e d  l o t s  ( l o t  8 3 5 ,  s q .  I 2 7

1 7 3 2  E y e  S t r e e t ,  N . W . ,  a n d  1 o t  3 9 ,  s q .  l - 6 1  I I 2 4  C o n n e c t i c u t

Avenue,  N.W.  )  command.ed sa les  pr ices  o f  $690. { /=q , .  f t .  and

$ lOOO/sq.  f t .  in  I9a4,  sugqest ing  thereby  tha t  pe t i t ione5s '  land

( 6 , 1 A 6  s q .  f t . )  a l o n e  w a s  w o r t h  m o r e  t h a n  p e t i t i o n e r s '  c l a i m e d

m a r k e t  v a l u e  ( $ 4 , 8 0 O , 0 0 0 . 0 0 )  f o r  t h e  e n t i - r e t y  o f  t h e  p r o p e r t y ,  l a n d

and improvements .

13 .  App ly ing  what  respondent  contended to  be  s tab i l i zed

e x p e n s e s  o f  $ 3 8 7  , 7 3 3 . O O  t o  t h e  1 9 8 5  a c t u a l -  c o l l e c t e d  i n c o m e  o f

$ 1 , 3 5 0 , 3 8 6 . 0 0 ,  t h e n  c a p i t a l i z i n q  t h e  r e s u l t i n g  n e t  o p e r a t i n g  i n c o m e

o f  5 9 6 2 , 6 5 3 . 0 0  a t  - r O 8 ! / ,  M r .  K 1 u g e 1  t e s t i f i e d  t h a t  t h e  m a r k e t

v a l u e  t h u s  w a s  $ B , 9 O O , 0 0 O . O O  f o r  T a x  Y e a r  1 9 8 7 . 1

1  M r .  K l u g e l , s
( R e s p o n d e n t ' s  E x h i b i t  I

o r i g i n a l  c a p i t a l i - z a t i o n  r a t e  w a s  . 1 0 1 3

)  f  o r  bo th  years  , '  however ,  Mr .  K luge l



1-4 .  Mr .  Wi l l iam S.  Harps  tes t i f ied  as  the  exper t  appo in ted

and cal l -ed by the Court .  [See, Order of Court  f i led herein dated

Ju ly  26 ,  19891.  The sa id  o rder  i s  nod i f ied  to  re f lec t  tha t  the

valuat ion witnesses ca1led. by the respect ive part ies were never

qual i f ied as experts before this Court .  Nonetheless, the values

offered by said witnesses were suff ic ient ly erroneous to prompt the

Court to appoint a total ly dis interested expert  to appraise the

sub jec t  p roper ty .  Spec i f i ca l l y ,  d t  the  conc lus j -on  o f  the  t r ia1 ,

the value witnesses for the pet i t ioners and respondent test i f ied

that they, respect ively,  desired to pay the least amount of tax

possible and to recover the maximum arnount of tax possible. In

other words, both witnesses, one a supervisory employee of the

taxingr authori ty and the other,  a co-owner of the subject property,

were quite candid in expressing to the Court  their  interest j -n the

outcome o f  th is  l i t i ga t ion .2

wi th  respec t  to  the  pe t i t ioners '  methodo logy  fo r  va lua t ion ,

the Court  f inds that i t  is f lawed for the fol lowing reasons:

Pet i t ioners'  chief witness f  or valuat ion, a co-o\^mer and

managinq partner of the lavr f i rm represent ing pet i t ioners herein,

candidly announced at t r ia l  that his desire was to pay the l -east

cor rec ted  h is  cap i ta l i za t ion  ra tes  to  .098 fo r  Tax  Year  1986 and to
. 1 0 8  f o r  T a x  Y e a r  1 - 9 8 7 .  ( R e s p o n d e n t , s  E x h i b i t s  R  a n d  S ) .  M r .
K 1 u g e 1  d i d  n o t  c h a n g , e  h i s  c o n c l u s i o n  o f  m a r k e t  v a l u e ,  i . e . ,
$ 7 , 8 9 5 , 5 0 0 .  O 0  a n d  $ 8 , 9 0 0 ,  O 0 0 . 0 0 .

2  These w i tnesses '  announced s ign i f i can t  in te res t  in  the
outcome o f  th is  l i t i ga t ion  is  a  compel l ing  reason why the  Cour t  has
chosen no t  - to  g ive  we igh t  to  the i r  va lua t ion  tes t imony.  See,
D a v e n p o r t  v .  D i s t r i c t  o f  C o l u m b i a ,  6 L  A . 2 d  4 8 6 ,  4 a 9  ( D . C -  t 9 4 B ) .



amount of tax possible. He chose not to apply ei ther of the three

recognized approaches to property valuat ion, but rather ut i l ized a

debt coveragie formula i l lustrat ing that only via a sales pr j-ce of

$ 4 , 8 0 O , 0 O O . O O  o n  t h e  v a l u a t i o n  d a t e s  c o u l d  a  w i l l i n g  b u y e r  r e c e i v e

L42 to LsZ return on his cost requirement investment at purchase.

Based on this,  he argued, a wi l l ing buyer would not pay him more

t h a n  $ 4 , 8 O O , O O O - O O  f o r  t h e  p r o p e r t y  o n  J a n u a r y  I , 1 9 8 5 ,  o r  m o r e

t h a n  $ 5 , 6 0 2 , 0 o o . 0 0  o n  J a n u a r y  I ,  1 9 8 6 .  I n  t h e  o p i n i o n  o f  t h e

Court,  the pet i t ioners'  method for valuing the propert ies which he

owns is not an approach desigrned to ensure a lawful  and fair

i rnpos i t ion  o f  taxes .  The Cour t  has  we ighed Mr-  Wol f ' s  c red ib i l i t y

and qual i f icat ions and concludes that the methodology chosen by him

for valuat ion i -s f lawed and inconsistent with the methods used to

determine the value of real  property in the Distr ict  of  Col-umbia.

With respect to the respondent 's methodology for valuat ion,

the  Cour t  f i -nds  tha t  i t  i s  f lawed fo r  the  fo l low ing  reasons : l

a )  the  comparab le  sa les  u t i l i zed  were  sa les  tha t  p re-da ted

the tax years in question;

b)  the ef for t  a t  s tab i l izat ion of  expenses appeared to  be

arb i t rary ,  not  for  the correct  years,  and not  suppor ted

by the evidence,'

c)  the comparat i -ve sa les data was f lawed in  that  i t  d id  not

'  A t  the  hear i -ng  on  December  J ,  1989 ,  fo r  the  purpose o f
rece iv ing  the  exper t ,s  repor t  in  ev idence,  the  respondent ,  th rough
i ts  a t to rney ,  s ta ted  tha t  i t  suppor ted  Mr .  Harps 's  op in ions  o f
va lue  and adopted  h is  methodo logy .  The a t to rney  charac ter ized  the
r e p o r t s  a s _  r r p t a t e  o f  t h e  a r t  v a l u a t i o n s . "  S e e  a l s o ,  R e s p o n s e  o f
R e s p o n d e n t ,  D i s t r i c t  o f  C o l u m b i a ,  t o  P e t i t i o n e r s '  O b j e c t i o n s  t o
A p p r a i s a l s  o f  W i l l i a m  S .  H a r p s ,  M A I ,  f i l e d  N o v e m b e r  3 0 ,  1 9 8 9 .



prove that the comparables were economical ly simi lar to

the subject.  In other words, respondent did not prove

that the incorne, expenses, vacancy rates, the general

rentabi l i ty of  the comparable propert ies and the

relat ionship of actual contract rent to economic rent are

s imi la r  to  the  sub jec t  p roper ty i  [See,  Repor ts  o f  Mr .

H a r p s  a t  p .  3 4 . )

d )  the  w i tness  d id  no t  cons ider  the  e f fec ts  o f  long  and

short  term leases as wel l  as government leased space, i f

dny ,  in  the  comparab les , '  and ,

e) the va1ue witness's announced desire was to recover t t re

maximurn amount of tax possible.

Tn view of the foregoing, the Court  determined that the

proposed assessments by both pet i t ioners and respondent were

f lawed. Therefore, the Court  exercised i ts broad discret ion,

reopened the case, and appointed and cal led an expert  in property

appra isa l ,  Mr .  Wi l l iam Harps ,  in  o rder  to  c rea te  a  record  to

support  a valuat ion in accordance with the statute and to ensure

lawfu l  and fa i r  i -mpos i t ion  o f  taxes .  See,  Br isker  v .  D is t r i c t  o f

C o l u r n b i a ,  5 1 0  A .  2 d  I O 3 7  (  D .  C .  1 9 8 6  )  . 4

Mr .  Harps  has  been an  appra i -ser  s ince  ) .947.  He is  a  fo rmer

local and nat ional president of the American Inst i tute of Real-

Es ta te  Appra isers ,  and o f  the  Wash ing ton  Board  o f  Rea l to rs .  Mr .

"  A t  the  conc lus  j -on  o f  the  Tr ia l ,
oppor tun i ty  . to  Pet i t ioners  and Respondent
a p p r a i s e r s  f o r  t h e  C o u r t ' s  c o n s i d e r a t i o n .
th ree  names;  Pet i t ioners  suggested  none.

the Court  af forded an
to suggest names of
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Harps has served as a member of the Board of Equal izat ion and

Review as wel l  as the Board of ZonJ-ng and Adjustment in the

Dis t r i c t  o f  Co lumbia .  Mr .  Harps  has  presented  exper t  va lua t ion

test imony on behalf  of  both pr ivate part ies and qovernment agenci-es

and has  prev ious ly  been qua l i f ied  as  an  exper t  in  th is  Cour t .  Bo th

par t ies  s t ipu la ted  to  Mr .  Harps 's  qua l i f i ca t ions  as  an  exper t .

[ F o r  a  m o r e  c o m p r e h e n s i v e  l i s t  o f  M r .  H a r p s ' s  q u a l i f i c a t i o n s ,  s e e

the addendum appended to his appraisal  reports for the subject

proper ty .  l

15 .  A t  page 32  e t -  seq .  o f  h is  appra isa l  repor tss  fo r  the

sub jec t  p roper ty ,  Mr .  Harps  d iscussed a t  leng th  the  th ree

approaches used to analyze market data to arr ive at a value

es t imate  fo r  rea l  p roper ty : sa les  compar ison,  lncome

cap i ta l i za t ion ,  and cos t  ana lys is .  He s ta ted  tha t  i t  was  h is

op in ion  and r r .  the  op in ion  o f  p rac t ica l l y  a l l  o f  the  au thors

who have wri t ten in textbooks which are considered the b,asis of

knowledge in the appraisal  profession that the Income Approach to

value is the. pr ime and most necessary approach to value for

i n v e s t m e n t  p r o p e r t j - e s ,  i n c l u d i n g r  o f f i c e  b u i l d i n g s ,  e t c .  . ' t  ( p .

34)  Moreover ,  h is  repor t  sa id  tha t  the  Marke t  Data  Approach is

se ldorn  processed because t r .  th is  approach requ i res  in fo rmat ion

wi th  regard  to  the  so fd  p roper t ies  used as  comparab les  equa l  to  the

information which the appraiser has about the property to be

a p p r a i s e d . "  ( p .  3 3 )  M r .  H a r p s  w e n t  o n  t o  e x p l a i n  t h a t

5  H e r e i n a f t e r  t h e  r e p o r t s  s u b m i t t e d  b y  l 1 r .  H a r p s  r v i l l  b e
re fer red  to  by  page numbers  in  paren theses .
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not only are the net income, the square footage, the
gross income, the sale pr j-ce and the terms of the sale
important,  but absolutely necessary are the leases or a
veri f ied lease schedule, their  terms, whether or not
there are opt ions, and j- f  opt j -ons are given are they to
be at market rent or at  a percentaqe of market rent r  ot
at a percentage i ,n excess of the l -ast rent paid, whether
there are pass-throughs of expenses and taxes, and
whether or not there are increases to compensate for any
increase in the Consumer Price fndex.

(p. 33) He further stated that the aforementioned data is rr t t re

kind of data which general ly cannot be obtained by the appraj-ser

unless the appraiser appraised the property which was so1d, in

whlch case the data is conf ident ial  and cannot be divulged by the

appraiser without violat ing the Standards of Pract ice and Code of

Eth ics  o f  t l re  Amer ican Ins t i tu te  o f  Rea l  Es ta te  Appra isers . r t  (p .

33)  Moreover ,  the  respondent ,s  assessment  manua l ,  in  sec t ions

XI f I ,  pages  11  and 23  suppor t  Mr .  Harps 's  op in ion  about  the  proper

use o f  the  Marke t  Data  approach.  (p .  34)

16. Mr. Harps rejected the Cost Approach for the fol lowing

reason: rrBecause of the age of a property,  a relat ivel l r  large

amount of depreciat ion might be deducted from the cost new. This

t lpe of adjustment is part icular ly di f f icul t  to make when one

cons iders  the  fac t  tha t  downtown o f f i ce  bu i ld ings  on ly  25  years  o1d

are often torn down due to thej-r  inabi l i ty to compete with the

n e w e r  b u i l d i n g s  f o r  t e n a n t s . ' ,  ( p .  3 3 )

1-7 .  Mr .  Harps  cons idered land sa les  in  the  v ic in i ty  o f  the

sub jec t  p roper ty  near  the  da te  o f  appra isa l  and conc luded tha t  the

responden t ' s  assesso r , s Iand  va lues  were n o t  u n r e a s o n a b l e .

A c c o r d i n g l y - ,  - h e  c o n c l u d e d  t h a t  t h e  l a n d  v a l u e s  w e r e  i 3 , 2 5 7 , 2 B 0 . O 0

f o r  T Y  8 6  a n d  $ 4  , 4 7 8 , 7 6 0 . 0 0  f o r  T Y  8 7 .
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'J  
I  L989, Mr. Harps test i f ied that he examined the l ist  of  every

land sale in the downtown area since 1980, observed what propert ies

had so ld  fo r ,  and ascer ta ined the  va lues  tha t  the  respond.en t rs

assessors had placed on the subject property for the respect ive

years .  Based on  the  sub jec t ' s  loca t ion  and s ize  and.  compar ing  the

assessor 's  va lua t ion  o f  land  w i th  comparab les ,  the  l i s t  o f  wh ich  he

had in  open Cour t ,  he  conc luded.  tha t  the  assessor rs  va lua t ions  fo r

l -and were reasonabl-e and he accepted them. The Court  concludes

that this approach was not unreasonable. Mr. Harps offered to

reci te the l - ist  of  comparables to pet i t ioner,s attorney, but the

attorney chose not to ask any quest ions about specif ic comparables.

Pet i t ioners  d id  no t  o f fe r  any  add i t iona l  ev idence to  re fu te  Mr .

Harps 's  tes t imony.

18 .  Before  appra is ing  the  sub jec t  p roper ty ,  Mr .  Harps

undertook a thorough on-si te examinat ion of the property (descr ibed

on paqes 15  th rough 18  o f  h is  repor t ) .

19 .  Accord ing  to  the  rncome Approach,  as  used by  the  cour t rs

expert ,  the best indicator of fair  market rent for a property is

ac tuar  recent  ren ts  ach ieved in  the  bu i ld ing  i t ser f .  (pp .  39  and

40)  Mr .  Harps  conc luded f rom h is  rev iew o f  the  leases  tha t  the

averag 'e  ren t  fo r  new o f f i ce  leases  was about  $23.57  per  square  foo t

f o r  T Y  8 6  a n d  $ 2 1 . 3 0  p e r  s q u a r e  f o o t  f o r  T y  8 7 .  H e  c o m p a r e d

sub jec t  o f f i ce  and re ta i l  ren ts  to  those o f  s im i la r  p roper t ies

found in  the  marke t  in  o rder  to  de termine whether  the  sub jec t ,s

newest  ren ts  were  reasonabfe  and suppor ted  by  the  marke t .  Nex t ,  he

e x a m i n e d  t h e ' l e a s e  r o l l s  o f  o t h e r  s i m i l a r  p r o p e r t i e s  a p p r a i s e d  b y
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Harps & Harps, Inc.6 He found that the average fair  market off ice

rent for the subject property as of January L, 1985 was about

$ 2 3 . 5 0  p e r  s q u a r e  f o o t  a n d  c i r c a  9 2 1 . 5 0  p e r  s q u a r e  f o o t  a s  o f

January  1 ,  1986 pr io r  to  cons idera t ion  o f  tenant  concess ions .  In

order to est i rnate a real ist ic fair  market rent,  considerat ion rnust

be  g iven,  Mr .  Harps  contended,  to  concess ions  wh ich  are  typ ica l l y

gran ted  to  lessees  by  lessors .  (p .  4 : - . )  App ly ing  a  52  d j -scount

factor for concessions, he concluded that the fair  market rent for

s u b j e c t  o f f i c e  s p a c e  a s  o f  J a n u a r y  1 ,  1 9 8 5  w a s  e s t i m a t e d  a t  $ 2 2 . 3 O

per  square  foo t  and $20.45  per  square  foo t  fo r  January  1 ,  L9B6-  (p .

42) He concluded that the actual rents would be used in his

analysis inasmuch as a typical  purchaser would consj-der only the

ac tua f  con t rac t  ren ts  fo r  occup ied  space.

20 .  Wi th  respec t  to  the  f i rs t  f loor  and lower  leve l  re ta i l -

tenants, Mr. Harps determined, after comparing the subject rental

rates with cornparables, that the retai l  rents were a1l c lose to

fa i r  marke t  ren t  and there fore  wou1d be  used in  h is  ana lys is .  (pp .

4 2  a n d  4 3  )

27. Mr- Harps next considered the expenses attr ibuted to the

subject property- He tested the expenses for the subject property

against those for his comparables and reported that the 1986

expenses for the subject property were in l ine with the average.

o  fn  h is  repor t  Mr .  Harps  po in ted  ou t  tha t  a l though the
Code o f  E th ics  o f  the  Amer ican Ins t i tu te  o f  Rea l -  Es ta te  Appra isers
proh ib i ts  an  appra iser  f rom ident i f y ing  the  proper t ies  he  has
appra ised,  -  i t  does  no t  p revent  h im f rom us ing  the  da ta  i f  the
proper ty 's  address  and ident i t ies  o f  the  proper ty  owners  and
r e l a t e d  p a r t i - e s  r e m a i n  c o n f i d e n t i a l .  ( p .  4 0 )



(p.  50) With respect to the L987 expenses, he found that al though

the expenses were high, they were just i f iably so in view of the age

and s ize  o f  the  sub jec t  bu i ld ing ,  s ing i le  pane w indows,  and tenant

improvements. His rat ionale for usinq the chosen income years and

expense years, expressed in his reports and in Court  on December 7,

1989,  i s  persuas j -ve  and reasonab le .

2 2 .  I n  p a g e s  5 8 - 6 0  o f  h i s  r e p o r t s ,  M L .  H a r p s  e x p l a i n e d  t h e

manner in which he arr ived at the appropriate capital izat ion rates.

Considering var i-ous economic factors, he concluded that the

appropr ia te  cap i - ta l  j - za t ion  ra te  f  o r  TY 1986 was .11435,  wh ich  when

added to  the  app l icab le  tax  ra te  o f  -O2O3 equa led  .L3465.  For  TY

I9a7,  he  conc luded tha t  the  appropr ia te  ra te  was .11961,  wh ich  when

a d d e d  t o  t h e  a p p l i c a b l e  r a t e  o f  . O 2 O 3  e q u a l e d  . 1 3 9 9 -

23. Mr. Harps found that af ter deduct ing .rnoi t i r . t ion and

owrler 's fees from actual expenses, the actual-  net income for TY

1 9 8 6  w a s  $ 8 4 6 , 0 3 8 . 0 0 .  D i v i d i n g  s a i d  a m o u n t  b y  t h e  c a p i t a l . j - z a t i o n

r a t e  o f  - 7 3 4 6 5  r e s u l t e d  i n  t h e  s u m  o f  $ 6 , 2 8 3 , 2 3 8 - 0 0  w h i c h  w a s

r o u n d e d  t o  $ 6 , 2 a 5 , 0 0 0 . 0 0 ,  o f  w h i c h  $ 3 t 2 5 7 , 2 8 O . 0 0  w a s  a l l o c a t e d  t o

t h e  l a n d .  ( p p . 3 7  a n d  6 1 )

24- Mr. Harps found that af ter deduct j-ng amort izat ion and

owner 's  fees  f rom ac tua l  expenses ,  the  ac tua l  ne t  income fo r  TY

I 9 a 7  w a s  $ 1 , 0 4 8 , 4 5 0 . 0 0 .  D i v i d i n g  t h a t  a m o u n t  b y  t h e  c a p i t a l i z a t i o n

r a t e  o f  . 1 3 9 9  r e s u l - t e d  i n  t h e  s u m  o f  5 7 , 4 9 4 , 2 8 2 . O O ,  w h i c h  w a s

r o u n d e d  t o  $ 7  , 4 9 4 , 0 0 0 . 0 0 ,  o f  w h i c h  S 4  , 4 7 8 , 7 6 0  w a s  a l l - o c a t e d  t o

I a n d .  ( p p  -  3 7  a n d  6 2 )

z > .  ' I ' n e  r e p o r t s prepared by  Mr
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evidence as Court 's Exhibi ts nu:nbers 1 and 2. Each party was

afforded an opportunity to cross examine the expert  with respect to

h is  f ind ings  and h is  op in ions .

26 .  The es t imates  o f  va lue  o f  the  sub jec t  p roper ty  as  o f  the

respec t ive  va lua t ion  da tes ,  namely ,  January  1 ,  1985 and January  1 ,

1986,  as  found by  the  Cour t ' s  appo in ted  exper t ,  a re  suppor ted  by  a

preponderance of the evidence. In this regard, the Court  credits

the  tes t imony o f  Mr .  Harps .

27. The est imates of value by pet i t ioners and respondent are

not supported by a preponderance of the evidence. The Court

expressly credits Mr Harps's test imony about the inaccurate method

employed by pet i t ioners to calculate their  market values for the

sub jec t  p roper ty .

CONCLUSTONS OF I,AW AND ORDER

This Court  has jur isdict ion over this appeal pursuant to D.C.

C o d e  5  5  4 7 - 8 2 5  a n d  4 7 - 3 3 0 3  ( 1 9 8 1 ) .  T h e  S u p e r i o r  C o u r t ' s  r e - v i e w  o f

a tax assessment is de novo, therefore requir ingi  competent evidence

to  prove the  issues .  Wvner  v .  D is t r j -c t  o f  Co lumbia  t  4L1-  A .2d  59 ,

6 0  ( D . C .  J - 9 8 0 ) .  P e t i t i o n e r s  b e a r  t h e  b u r d e n  o f  p r o v i n g '  t h a t  t h e

assessment  appea led  f rom is  incor rec t .  Sa fewav Stores ,  fnc .  v .

D i s t r j - c t  o f  C o 1 u m J r i a ,  5 2 5  A . 2 d  2 O 7 ,  2 I 7  ( D . C .  I 9 B 7 ) .  M o r e o v e r ,  i n

the  ins tan t  case,  the  respondent ,  l i kewise ,  has  the  burden o f

prov ing  the  bas is  fo r  i t s  amended requests  fo r  va lua t ion  o f  the

s u b j e c t  p r o p e r t y  f o r  T Y  8 7  i n  t h e  a m o u n t  o f  $ B , 9 O 0 , O O O . O O  ( S e e ,

Consent  Order  en tered  here in  on  November  7 ,  19BB)  and fo r  TY 86 in

t h e  a m o u n t  o f  5 7 , 8 9 5 , 5 0 0 . 0 0 .  ( S e e ,  O r d e r  o f  C o u r t  e n t e r e d  J u n e  2 8 ,

1 5



1988,  to  wh j -ch  bo th  par t ies  consented)

D . C .  C o d e  S  4 7 - 3 3 0 5  a u t h o r i z e s  t h e  t r i a l  c o u r t  t o  a f f i r m ,

cance l ,  reduce or  inc rease an  appea led  tax  assessment .  Br isker  v .

D i s t r i c t  o f  C o l u r n b i a ,  5 1 O  A .  2 d  I O 3 7  (  D .  C .  1 9 8 6  )  .

The statute thus provides the court  with broad dj-scret ion
in a si tuat ion l ike this where i t  has hel-d that both the
Dis t r i c t ' s  p roposed assessment  and the  taxpayers '
proffered al- ternat ive assessment are f lawed. fn such an
instance, the tr ia l  court  is f ree to direct that the case
be reopened and free even to cal l  i ts own witnesses in
order to create a record that wi l -1 support  i ts valuat ion.

B r i s k e r ,  5 1 0  A . 2 d  a t  1 0 4 0 .  F o r  t h e  r e a s o n s  s e t  f o r t h  i n  F i n d i n g s

of Fact num-ber 14, the Court  did precisely this and appointed Mr-

Wi l l iam S.  Harps ,  MAI ,  CRE,  to  appra ise  the  proper ty  fo r  the

sub jec t  tax  years .

There are three recognized approaches to val-ue r^ lhich assessors

rnay apply:  replacement cost,  comparable sal-es and income method of

v a l u a t i o n .  1 6  D C R R  S  1 0 8 .  ( b ) ,  9  D C M R  S  3 0 7 . 3 - . 5 ;  D i s t r i c t  o f

C o l u m b i a  v .  W a s h i n q t o n  S h e r a t o n  C o r p .  ,  4 9 9  A . 2 d  1 O 9 ,  a a , ,  ( D . C .

1985).  The statutory requj-rement that appraisers take into account

evidence relat j -ng to each approach requires that al l  three

a p p r o a c h e s  b e  c o n s i d e r e d .  S a f e w a y  S t o r e s .  I n c .  ,  5 2 5  A . 2 d  a t  2 O 9 .

One approach may be used provided that the others have been

cons idered and tha t  the  assessor  has  a  reasonab le  bas is  fo r

se lec t ing :  one over  the  o ther -  fd .

Of  the  th ree  recogn ized approaches to  p roper ty  va lua t lon ,  the

income method is  the  most  appropr ia te  fo r  va lu ing  income-produc ing

p r o p e r t i e s .  1 O l 5  1 5 t h  S t r e e t ,  N . W . .  A s s o c i a t e s  L i m i t e d  P a r t n e r s h i p

v .  D i s t r i c L  o f  C o l u m b i a ,  T a x  D o c k e t  N o .  3 2 6 6 - 8 3 ,  ( S u p .  C t .  N o v e m b e r

l 6



1 3 ,  L 9 B 4 )  i  T v .  D ,  1 1 1

W a s h .  L .  R p t r .  1 0 5 3 ,  1 0 5 9 - 6 1  ( S u p .  C t .  1 9 8 3 ) .

Pet i t ioners '  ch ie f  w i tness  fo r  va lua t ion ,  a  co-owr le r  and

managingi partner of the law f i rm represent ing pet i t ioners herej-n,

candi-dly announced at t r ia l  that his desire was to pay the l -east

amount of tax possibJ-e- He chose not to apply ei ther of the three

recogn ized approaches to  p roper ty  va lua t ion ,  bu t  ra ther  u t i l i zed  a

debt coverage formula i l lustrat ing that only via a sares pr ice of

$ 4 , B o 0 , O o o - o o  o n  t h e  v a l u a t i o n  d a t e s  c o u l d  a  w i l l i n g  b u y e r  r e c e j - v e

14? to 15 I  return on his cost requirement j -nvestment at purchase.

consequent ly,  he argued, a wi l l ing buyer wourd. not pay him more

than $4 .8  mi -11 ion  fo r  the  proper ty  on  January  t ,  1985 or  more  than

5 , 6 0 2 t o o o - o 0  o n  J a n u a r y  1 ,  1 9 8 6 .  r n  t h e  o p i n i o n  o f  t h e  c o u r t ,  t h e

pet i t ioners'  approach at varuing the propert ies that he owns is not

an approach desJ-gmed to ensure a lawful  and fair  impos1-t ion of

t a x e s . The court has .weighed Mr. worf ,  s credibi l i ty and

qualif ications and concludes that the methodology chosen by him for

valuation i-s f l-awed and inconsi-stent with the methods used to

determine the va lue of  rea l  proper ty  in  the Dis t r ic t  o f  co lumbia.

AccordinqlY, the court concludes that the petit i-oners have fai led

to susta in the i r  requis i te  burden of  proof .

s ince the respondent  has abandoned i ts  or ig ina l  and amended

valuat ions for  the subject  proper ty  and adopted the va luat ions of

the proper ty  as found by the cour t  appointed exper t ,  Mf .  Harps,  i t

is  not  necessary for  the cour t  to  re i terate the reasons why the

Dist r ic t 's  or ig ' ina1 and amended val -uat ions are f  lawed.  I  see ,
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F j-ndings of Fact numJrer 14 ,  incorporated herein by reference. l

The Court-appointed expert  considered and rejected two of the

approaches to  va lue  fo r  the  sub jec t ,  the  cos t  approach and the

comparable sales approach. The reasons given by the expert  for the

inapp l icab i l i t y  o f  these two approaches were  reasonab le .  He chose

for  we l l -exp la ined reasons ' to  re ly  upon the  income approach to

v a 1 u e . Under  th is  approach s tab i l i zed  annua l  ne t  income,

determined by reference to the actual income and expense pattern

generated by the property over a number of years, is div ided by a

cap i ta l i za t ion  ra te  re f lec t ing  the  ra te  the  taxpayer  must  recover

annua l ly  to  pay  the  mor tgage,  to  ob ta in  fa i r  re tu rn  equ i ty ,  and to

pay real-  estate taxes. Rock Creek Pl-aza - Woodner Limited

P a r t n e r s h j - p  v .  D i s t r i c t  o f  C o l u m b i a ,  4 6 6  A - 2 d  8 5 7  ( D . C .  1 9 8 3 ) .

In  appra j -s ing  the  sub jec t  p roper ty ,  the  Cour t ' s  exper t  w i tness

invest igated the actual-  income and expenses qenerated by the

sub jec t  p roper ty .  He found them to  re f lec t  a  s tab le  income.pat te rn

at the subject property and supported by comparable market rents.

He,  there fore ,  re l ied  on  the  ac tua l  income and expenses  in  h is

c a l c u l a t i o n  o f  v a l u e .  T h e  e x p e r t ' s  c a p i t a l i z a t i o n  r a t e  w a s  a r r i v e d

at  by  appropr ia te  cons idera t i -on  o f  economic  and f inanc ia l  da ta .

The resu l t  was  an  accura te  ind ica t ion  o f  va l -ue .  Mr .  Harps  qave

persuas ive  tes t imony in  h is  repor ts  as  to  the  marke t  va lue  o f  the

sub jec t  p roper ty  ca lcu la ted  by  the  cap i ta l i za t ion  o f  income

approach.  Tn  concJ-us ion ,  the  preponderance o f  the  ev idence shows

t h a t  f a i r  m a r k e t  v a l u e  o f  t h e  p r o p e r t y  o n  J a n u a r y  L ,  1 9 8 5 ,  w a s

5 6 , 2 B 5 , O O O . O d  o f  w h i c h  $ 3 , 2 5 7 , 2 8 0 . 0 O  \ , / a s  a l l o c a t e d  t , o  l a n d .
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Moreover,  the preponderance of the evidence shows that the fair

m a r k e t  v a l - u e  o f  t h e  p r o p e r t y  o n  J a n u a r y  1 ,  L 9 8 6  w a s  5 7 t 4 9 4 , 0 0 0 . 0 0

o f  w h i c h  5 4 t 4 7 a , 7 6 0 . 0 0  w a s  a l l o c a t e d  t o  l a n d .

I t  is therefore by the Court  this 18th day of

Janua rv ,  r99 r ,

ORDERED, that the assessed value

deter rn ined to  be  as  f  o l1ows:

for the subject property is

1 9 8 6

Land s  3  , 257 ,28O.00
3 ,O27  , 720 .OOImprovements

Total  Assessment $  6 ,285 ,  Ooo .  oo

l-947

Land
fmprovemenLs

4 , 4 7 8 , 7 6 0 - O O
3 ,  O 1 5  , 2 4 O . O O

Total  Asse.ssment $  7 , 4 9 4 , O 0 0 . 0 O

I t  is further

ORDERED, that the petit ioners shal- l- submit to the Court a

proposed ord.er for an adjustment in the assessnent records and a

refund for the overpayment of taxes due to the petit ioners (and

interest  as a l l -owed by 1aw) consis tent  wi th  th is  Order .  A copy of

the proposed order shall  be served on respondent. I t  is further

ORDERED, that the part j-es shall  appear before the Court on the

March - ,  l - 9 9 L ,  a t  9 : 3 0

\ / /
q/

l 8 t h  ,  d a y  o f

s ta tus  hear ing .
, -  /  , 7/ / /
.y',- --y'4

/  
r / / r  \

EMMET G. SULLIVAN, Judge
( s i g n e d  i n  c h a m b e r s )
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Copies  mai led  th is  18 th  day  o f  January  I  L99L to  each o f  the

fo l low ing :

M.  PauI  Z immerman,  Esq.
1OO1 Connect icut Avenue
S u i t e  I 2 L O
W a s h i n g t o n ,  D .  C -  2 0 0 3 6

Joseph F .  Ferguson,  EsQ.
Ass t .  Corpora t ion  Counse l
D is t r i c t  o f  Co lumbia
1 1 3 3  N o r t h  C a p i t o l  S t r e e t ,  N . E .
W a s h i n g t o n ,  D .  C .  2 O O O 2

2 0


