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BRUCE J .  TERRIS,
Pet i t ioner ,

DISTRTCT OF COLUMBTA,
Respondent.

I ' IEUORANDUI,' OPINTON AND ORDER GRANTING PETITIONERIS MOTTON
FOR SUMI.iARY JUDGUENT, DENYTNG RESPONDENTTS MOTTON AND

SCHEDUTING STATUS HEARING

This matter came before the Court on cross-motions for

summary judgment. Upon considerati-on of same, and the points

and author i t ies in  suppor t  o f  the par ty ts  respect ive posi t ions,

the Cour t  concludes that  pet i t ioner ts  rnot ion must  be granted on

the only  remain ing issue,  and respondentrs  mot ion must  be

den ied .  1

The tax in  controversy is  pet i t ionerrs  1-984 ind iv idual  income

tax.  Dur ing 1984,  pet i t ioner  was a par tner  in  a l -aw f i rm

I o c a t e d  i n  t h e  D i s t r i c t  o f  C o l u n b i a .  P e t i t i o n e r  r e s i d e d  i n  c h e

Dis t r i c t  o f  Co lumb ia  un t i l  Augus t  14 ,1984 ,  when  he  moved  to

Israel .  Pet i t ioner  remained a member of  the par tnership unt i l

a t  least  1986.  Respondent  d j -saI lowed pet i t ioner 's  c la imed

par tnership losses for  l -9B4 because the par tnership 's

accoun t ing  yea r  ended  December  31 ,  L984 ,  wh i l e  pe t i t i one r rs  tax

year  ended August  15,  IgB4.2 Pet i t ionerrs  to ta l -  par tnership

'The part ies reported having resolved their disputes on the
o the r  i ssues .

2 l ,o==" r  were  or ig ina l l y  c l -a imed j -n  the  amount  o f  $111 ,384
cover inq the ent i re  tax year . Petit ioner has subsequently
rnodi f  ied h j -s  c la im to request  on ly  $69,615.  This  represents the
proport ionate share al- locable to the t ime that petit ioner resi-ded
in the Dis t r ic t  o f  Columbia.
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losses  fo r  tax  year  1 -984 in  the  amount  $ f f f  t3B4 were  de termined

at  the  end o f  the  ca lendar  year  1984.  The par tnersh ip

account ing  per iod  ended a t  the  end o f  the  ca lendar  year  T984.

The Partnership Agreement of the law f i rm provides in pert inent

par t  as  fo l - l -ows:

2 .  P ro f i t s  and  l osses  - -  cash  f l ow .
(a)  For  the purposes of  th is  sect ion,  r rprof i ts r r  shal I
mean the excess of the f irms annual- revenue over i ts
expenses on a cash basis .  Losses sha1l  mean the amount
by which the f i rm's  annual  revenue is  less than i ts
expenses  on  a  cash  bas i s ; . . .

* * * *

(d )  A t  t he  end  o f  each  ca lendar  yea r  f o l l ow ing  l -982 ,
unless otherwise agreed to by the par tners,  prof i ts  and
Iosses shal - I  be d is t r ibuted between the par tners
accord ing to  the fo l l -owing percentages. . .

* * * *

3.  Prof i t  and Losses-Tax Basis .  Star t ing in  ca lendar  year
1983,  d is t r lbutable gains and/or  losses of  the
partnership shall  be assigned for tax purposes to the
par tners as fo l l -owsz 60% to Mr.  Terr j -s ;  4OZ to Mr.
Sunder land.

The partnership agreement also provides for draws to be al lowed

durj-ng the course of a year from anticipated profi ts.

Adjust rnents necessi ta ted by addi t ional  prof i ts  or  losses are

made at the end of the year.

Respondent contends that aII of the }osses from the

par tnership bus iness dur ing 1984 must  be d isa l lowed because

they were not distr ibuted unti l  after petit ioner moved from the

Dist r ic t  o f  Columbia.  The Dis t r ic t ts  pos i t ion is  based upon a

decis ion of  the Tax Div is ion of  th is  Cour t .  In  Ward v .

D is t r i c t  o f  Co lumb ia ,  Tax  Docke t  No .  3 IO4-82 ,  111  WLR 373  (D .C .
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super ior ,  Tax Div is i -on,  January 11,  19g3) ,  the cour t  he ld that

a partner courd not cl-aim a partnership ross as a deduction on

his  f ract ionar  year  income tax return unress the par tnership 's

tax year  c losed wi - th in  the ind iv idual  par tnerrs  f ract ional  tax

year-  rn  reachinq that  conclus ion,  the cour t  re l i_ed upon the

language  D .C .  Code  S  47 -1808 .6  wh ich  p rov ides  as  fo l l ows :

rndividuals car_rying on any trade or business in partnership
in the Distr ict other than an unincorporated busi-ness, sharr_be l - iab l -e for  income tax only  in  the i i  ind iv iduar  

" "p"" i t ies.The tax on al l  such income sharl be assessed against theindiv idual  par tners under  SS 47-1806. I  to  47_L806.6.  ThereshaIl be i-ncruded in computing the net income of each partner
his distr ibutive share, wrretner di-str i-buted or not, of thenet  income of  the par tnership for  the taxable year ' ;  or  i f  n isnet income for such taxabre year is cornputed ufon the basisof  a  per iod d i f ferent  f rom that  upon th l  bas is  of  which thenet incorne of the partnership is Lonputed, then his
distr ibutive share of the net income of the partnership forany accounting period of the partnershi_p endinq wiinin thetaxabre year  upon the basis  of  which th l  par tner ,s  net  incomeis computed.

The court determined that the statutory languagie precruded

al l -owance of  the losses as the taxpayerrs  taxable year  was

January through August  Ig7g,  whi le  the par tnership,s  taxable

year was January through December rg7g. Since the taxpayers

were res idents of  Mary land on December 31,  rg7g,  the cour t

determined that  the par tnerrs  share of  the par tnership losses

were t 'a t t r ibutabte to  Maryrand,  not  to  the Dis t r ic t . "

rn  addi t ion to  what  she v iewed as the pra in meaning of  the

J-anguage, the prior judge was persuaded by an interpretation

forrowed by the D.c.  Depar tment  of  F inance and Revenue

consistent with the holding. The court in ward ar-so gave

consideration to a memorandum released by the Maryland
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Comptrol ler with respect to the meaningi of  MD. Code Ann. S 81-

3 1 5  ( 1 9 8 1 ) ,  w h i c h  h a d  a  s i r n i l a r  p r o v i s i o n .  T h e  C o m p t r o l l e r

observed that i t  was general ly establ ished under Maryland and

Federal  l -aw that income, gai-n or loss are considered as

rece ived or  incur red  on  the  las t  day  o f  the  par tnersh ip 's

taxab le  year .  Consequent ly ,  he  conc luded tha t  the  ga in  o r

loss from a partnership i -s considered as having been received

whi le  a  taxpayer  i s  a  res ident  o f  Mary land i f  the  ind iv idua l

es tab l i shed the  res idence in  Mary land be fore  the  c lose  o f

par tnership 's  tax year .  The Cour t  concluded in  the Ward case

that in order for a partner to include the distr ibutive share

of  loss or  income in  the par tnerrs  net  income for  the taxable

year ,  the par tnership 's  account ing per iod must  end wi th in  the

pa r tne r r s  t axab le  yea r .  f d .  379 .

The J-anguage of the statute upon which respondent rel ies for

i ts  pos i t ion is  not  ext remely c lear .  In  an ear l ier  case,  a

d i f ferent  judge s i t t ing in  the Tax Div is ion reached a d i f ferent

conclus j -on.  In  Hunter  v .  Dis t r ic t  o f  Columbia,  Tax Docket  No.

I2 I2  (D .C .  supe r io r  Cour t ,  Tax  D iv i s ion ,  Ap r i l  9 ,  L979)  the

Court held that a partner i-s permitted to deduct any losses

properly attr ibuted to the partnerrs taxable year when the

par tnerrs  taxable year  is  d i f ferent  than the par tnershiprs

taxable year .  In  reaching that  conclus ion,  the Cour t  a lso

re l ied upon the p la in  meaning of  the s tatute and considerat ions

of other provisions of the tax l-aws. The Court observed that

the  s ta tu te ,  D .C .  Code  S  47 -L574  (e )  (L973) ,3  focuses  on  the

3D.  c .  code  s
47 -1808 .6  (1981 ) ,

4 7  - 5 7  4
except

( e )
fo r

( L 9 7 3 )  i s  i d e n t i c a l  t o  D . C .  C o d e  S
cer ta in  s ta tu to rv  re fe rences .
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par tnersh ip ts  account ing  per iod  end ing  w i th in  the  par tner rs

taxab le  year .  Id .  a t  10 .  I t  wou ld  be  necessary  to  de termine

the net income of the partnership for the taxabl-e year and then

determine the proport ion of the net income due the taxpayer

a t t r ibu tab le  to  the  account ing  per iod  fa l l ing  w i th in  o r  be fore

the  end o f  the  par tner rs  taxab le  year .

The decision reached by the Court  in Hunter is consistent

w i th  the  dec is ion  o f  the  Supreme Cour t  in  Guaranty  Trus t  Co.  v .

Commj -ss ione r  o f  I n te rna l  Revenue ,  303  U .S .  493  (1938)  .  The

issue raised in Guarantv Trust centered on the proper

in terpretat ion of  the Revenue Act  o f  1932,  47 Stat .  L69 |

re la t ing to  the taxat ion of  par tnership prof i ts .  The

prov is ions of  S 182 (a)  o f  the Revenue Act  o f  L932 are

vj-rtual ly identical to the pert inent statutory provision in

th is  case.  The Supreme Cour t  he ld in  j -n terpret ing S 182 (a)  o f

the Revenue Act that the individual partnerrs taxable income

inc ludes the share of  the par tnership 's  earn ings to  which he

becomes ent i t led,  inc lud ing the d is t r ibut ive share of  the

partnership income which accrues to him during the tax year

even though earned in an accounting period not wholIy within

the year .  Guaranty Trust  Co.  v .  Commiss ioner  of  In ternal

Revenue ,  303  U .S .  493 ,  498 -499  (1938 ) .  Con t ra r y  t o

respondent 's  pos i t ion,  the decis ion in  Guaranty Trust  was not

based upon i ts  un ique facts .  Rather ,  i t  was decided by a

careful- interpretation of the relevant provisions of the

Revenue Act. Income and deductj-ons of a taxpayer are based

upon the receipt of or accrual of the r ight to receive j-ncome,

a l though af fected by business t ransact ions of  o ther  years.  fd .

a t  498 .
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This Court is persuaded by the considerations and decision

reached in the Guaranty Trust case and by the decision reached

in the Hunter  case.  Accord ingly ,  the Cour t  ho lds that

petit ioner may take his proport ionate share of the partnership

losses incurred during the t i-rne he was a resident of the

Dist r ic t ,  but  not  determined unt i l -  par tnership l - iab i l i t ies were

ascer ta ined on December 3r ,  1984.  r t  is  undisputed that  the

propor t ionate share of  the par tnership are 969,615.

The part ies have conceded in the preadings and at the he.ar ing

the  remain ing  j -ssues .  Respondent  w i r r  a r row a  deduct ion  fo r

add i t iona t  mov ing  expenses  in  the  amount  o f  $2 ,391.  Respondent

has  conceded a  ne t  bus iness  }oss  o f  $650,  and pe t i t ioner

a g r e e s .

_A
I t  is therefore by the Court this 5 

-aay 
of July I ]-gg}

ORDERED as  fo l lows:

1. That petit ionerf s Motion for summary Judgrrnent is granted, and

respondentrs Motion for surnmary Judgrment is denied.

2.  That  pet i t ioner  is  ent i t red to  deduct  f rom his  f ract i_onal

year  income tax return for  tax year  19g4 h is  propor t ionate

share of losses incurred from his }aw partnership in the arnount

o f  $69 ,  615 .

3.  That  in  accordance wi th  the s t ipurat j -on of  the par t i_es,

respondent  shal l  be a l rowed to deduct  S2,3gr  for  moving

expenses and $oso as a net  bus iness loss for  tax year  l_g94 -



4. That pet i - t ioner shal- l -  submit to the Court  a proposal order

sett ing forth the amount of the refund and any interest

accord ing  to  law on or  be fore  the  16 th  day  o f  Ju ly  1990,  w i th  a

copy provided the Corporat j -on Counsel.

5 .  The case is  se t  fo r  s ta tus  hear ing  on  the  19 th  day  o f  Ju ly

1 9 9 0 ,  d t  9 : 3 0  a . m . ,  i n  C o u r t r o o r n  2 1 3  u n l e s s  t h e  O r d e r  r e q u i r e d

hereunder is submitted and signed before that date.

- *  
t

, / ' )  /
," i \ ^ /C4,i ).1^ LJ 4-,/r?r/-.--/

Sj-gned in Chambers

cc :  Bruce Ter r is ,  Esqu i re
Terr is,  Edgecombe, Hecker,  and Wayne
11-21-  12 th  S t ree t ,  N .W.
W a s h i n g t o n ,  D . C .  2 O O 0 5

Denise  DengTIer ,  Esqu i re
Ass is tan t  Corpora t ion  Counse l
1 1 3 3  N o r t h  C a p i t o l  S t r e e t ,  N . E .
R o o m  2 3 8
W a s h i n g t o n ,  D . C .  2 O O O 2

JAtrl* X'll*-r^t .-, U'oe//h.4'
. - / ' r

/!#/ n/tz''a^^z' r \72^z't-u<t;
v

fl /*r,-*,-/"2
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BRUCE J

SUPERIOR

TERRIS,

COURT OF THE DISTRTCT COLUMBIA
TAX DIVISTON

)

Pet i t i one r ,

v .

DISTRICT OF COLUMBTA,

HON. ANNICE WAGNER

Respondent . f.tit'.-

ORDER

r r '  
- \  i  1 '

Pursuant to the Courtrs Memorandum Opinion and Order

Grant ing Pet i t ionerrs Motion for Summary Judgnrent,  Denyinq

Respondent fs  Mot ion  and Schedu l ing  Sta tus  Hear inq ,  f i l ed  on  Ju Iy

3  t  1990,  the  Cour t  f inds  tha t  pe t i t ioner  i s  en t i t led  to  deduc t

f ro rn  h is  f rac t iona l  year  income tax  re tu rn  fo r  tax  year  1984 h is

proport ionate share of losses incurred from his law partnership

in  the  amount  o f  $69,615.  Moreover ,  pursuant  to  the  s t ipu la t ion

of  the  par t ies ,  pe t i t ioner  sha l l  be  a l lowed to  deduct  52 ,39 I  fo r

mov ing  expenses  and $650 as  a  ne t  bus iness  loss  fo r  tax  year

1 9 8 4 .

Accord ing ly ,  the  Cour t  f inds  tha t  pe t i t ioner  made an

o v e r p a y m e n t  o n  h i s  1 - 9 8 4  t a x e s  i n  t h e  a m o u n t  o f  $ t o , s s l . s e .

Therefore,  i t  is  th is / i i ' /a.y or(  l r r .1 ,  : rsso,

.RDERED that r"=ol* nt ,.ru[Tnetit ioner the amount of

$ L 0 , 5 9 3 . 9 8  p l u s  i n t e r e s t  c o m p u t e d  a t  t h e  r a t e  o f  6 Z  p e r  a n n u m ,

f r o m  D e c e m b e r  \ 6 , 1 9 8 6 ,  w h i c h  i s  t h e  d a t e  t h a t  p e t i t i o n e r  p a i d

the  de f ic iency  assessment  de termined by  respondent ,  th rough the

rax No. 38ro_Vgi- i .  r ""

'$fq"Ji,i,,,. .,

. ll;.1 i



date of the refund, as provided D . C .  C o d e  4 7 - 3 3 1 0 ( c ) .

( '

SUPERIOR COURT JUDGE
(," /


