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The above-capt ioned case;  are scpal :a te i r ra tLers Luu d. re berore

th is  Cour t  for  determinat ion of  an ident ica l  issue:  whether  e i t .her

the Rules of  the Tax Div is ion or  the Dis t r ic t  o f  Columbia Code,  or

bo th ,  requ i re  a  pe t i t i one r  i n  a  commerc ia l  assessmen t  appea l  t o

f i le  a  separate pet i t ion for  each ind iv idual  proper ty  whose

assessmen t  i s  cha l l enged .  Th i s  may  be  a  case  o f  f i r s t  impress ion

as  to  th i s  p rocedura l  i ssue .

I. BACKGROUND

The ,D is t r i c t  o f  Co lumb ia  f i l ed  i den t i ca l  Mo t ions  to  D ism iss  i n
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both of  t .he instanL cases.  The so le bas is  upon which the

Government  seeks d ismissal  is  i ts  c la im that  pet . iL ioners "seek to

appeal  mul t ip le  tax proper t ies in  the same pet . i t ion.  t '  Respondent ,  s

Mot ion to  Dismiss at  page one.1

fn both of  the instant  cases,  the s ing le pet i t ion in  each

courL f i le jacket. embraces more than one appeal from more than one

decis ion by t .he Board of  Equal izat ion and Review.  Those separate

appeals appear to have been t.he result of complaints that were al l

f i led on t .he same dates.  Moreover ,  the var ious separate Board

decis ions were issued on the same dates in  each case.  Nonetheless,

i t  is  c l -ear  that  each assessment  corresponds to  i ts  own,  ind iv idual

Board compla int  and decis ion.

The crux of  the pet i t ioners '  response t .o  the Mot ions to

Dismiss is  that  ne i ther  the Rules nor  the Code prohib i t  the f i l ing

of  the instant  pet i t ions in  the i r  present  format .  Pet i t ioners

argue that  ne i ther  the Rules nor  the Code speci f ica l ly  requi res the

f i l i ng  o f  a  separa te  pe t i t i on  to  co inc ide  w i th  each  separa te

t fn  Tax Docket  No.  6339-94,  Pet i t . ioner  appeals  the assessments
for  a  proper ty  known as L212 l8 th Street . ,  N.W. ( f ,o t  55 of  Square
139)  and a proper ty  known as ] -2L2 and 121-4 l8 th Street  (Lot  55 of
Sguare l -39)  .

I n  Tax  Docke t  No .  6338-94 ,  Pe t i t i one r  appea ls  the  assessmen t . s
for  a  group of  proper t ies a1l  o f  which are located in  Square 452.
They  a re  known  as  502  Massachuse t t s  Avenue ,  N .W.  (Lo t  1 -2 )  ,  500
Massachuse t t s  Avenue ,  N .W.  (Lo t .  13 ) ,  5180  Massachuse t . t s  Avenue ,
N .W.  ( l , o t  835 )  ,  Massachuse t t s  Avenue ,  N .W.  (Lo t s  813 ,  8L4 )  ,
525  Eye  S t ree t ,  N .W.  (Lo t  822 ) ,  631  Eye  S t ree t . ,  N .W.  ( i , o t  824 ) ,
5180  Massachuse t t s  Avenue ,  N .W.  (Lo t  825 ) ,  615  Massachuse t t s
Avenue ,  N .W.  (Lo t .  825 ) ,  608  Massachuse t t g  Avenue ,  N .W.  (Lo t  830 ) ,

Massachuset . ts  Avenue,  N.W. (Lot  831-)  ,  and Massachuset ts
Avenue ,  N .w .  (Lo t  833 )  .  Fo r  t he  add resses  desc r f5ed  i n  b lank ,  Do
s t ree t  numbers  a re  i nd i ca ted  i n  t he  Pe t i t i on .
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assessment  t .hat  is  in  d ispute.

This Court ordered the Government t.o f i le a memorandum of

points  and author i t ies regard ing the leg is la t ive h is tory ,  i f  dpy,

as i t  may re la te to  the present  issue.  Pet i t ioners were g iven a

s imi lar  oppor tuni ty  to  supplement  the i r  p leadings.  No leg is la t ive

his tory  could be found and no fur ther  p leadings were f i led.

In  opposing what .  the pet i t ioners have f i1ed,  the Government ,s

pract ica l  inseinct  has mer i t ;  but  the drast ic  remedy of  out r ight

d i sm issa l  i s  no t  suppor tab le .2

I I .  ANALYSIS OF THE ISSUE

Based upon the ent i re  record here in,  th is  Cour t  concludes as

a matt.er of law t.hat the instant. cases do not present a problem of

lack of  jur j -sd ic t . ion,  as such.  The Government  has not  a l leged that

the pet i t ioners have fa i l -ed to  meet  any of  the usual  threshold

requi rements for  f i l ing an appeal  to  the Super ior  Cour t . .3

Dismissal  would mean that  t .he taxpayers would have no day in  cour t

wha tsoeve r .  Th i s  resu l t  wou ld  be  un fa i r .  Ra the r ,  t hese  pe t i t i ons

present  a problem of  re-a l ign ing the appeals ,  procedura l ly ,  for

proper  adjudicat . ion.

2The Government appears to sense that the aggregation of
d i f ferent .  proper t . ies in  the same pet . i t ion j -s  problemat ic ;  but  the
Government .  has not  act .ua l ly  arL icu l -ated what .  those problems are.

3Fa i l u re  to  pay  a l l  o f  t he  d i spu t .ed  tax  p r i o r  Lo  the  f i l i ng  o f
a Super ior  Cour t .  pet i t ion is  a  jur isd ic t ional  defect  that  requi res
d i sm issa l - .  See  Waqsha l  v .  D i s t r i c t  o f  Co lumb ia ,  430  A .2d  524 ,  525
(D .C .  1981)  ,  c i t i ng  Georqe  Hyman  Cons t ruc t i on  Co .  v .  D i s t . r i c t  o f
Co lumb ia ,  315  A .2d  t 75  (D .C .  L974 \ .  L i kew ise ,  Lhe  f a i l u re  t o
observe the requis i te  t ime deadl ine for  f i l ing in  the Super ior
Cour t  i s  a  j u r i sd i c t i ona l  de fecL  tha t  a l so  w i I l  r esu l t  i n
d i sm issa l .  See  Na t iona l  Gradua te  Un ive rs i t y  v .  D i s t r i c t  o f
Co lumb ia ,  346  A .2d  ' 740  (D .C .  1975 )  .
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Appeals to the Superior Court from real property assessments

are governed by 47 D.C.  S 3305 and other  por t ions of  the Code that

are incorporated there in by reference.  Sect ion 3305 merely  s tates

that appeals may be brought by any person who is I'aggrieved by any

assessmen t .  o r  va lua t . i on .  . r r  47  D .C .  S  3305(a )  .  Assessmen t  i s

ment ioned only  in  the s ingular .  This  is  s ign i f icant ,  even though

the Code does not expressly address the issue of whether more than

one proper ty  can be subject  to  a s ing le cour t  pet i t ion.  The

solut ion of  the problem at  hand l ies in  a pract ica l  in terpretat ion

of  the appl icable cour t  ru le .

RuIe 6 of the Superior Court Tax Rules governs the content

o f  t he  pe t j - t i on  i t se l f ,  ds  we l I  as  se rv i ce  o f  p rocess  and

docket . ing.  Speci f ica l ly  where assessment  appeals  are concerned,

the Rule c lear ly  s tates that  the pet . i t ioner  shal l  append to t ,he

pet i t ion r ra copy of  the compla int ,  i f  dDY,  made to the Board of

Equal izat ion and rev iew and a copy,  i f  aoY,  of  the act , ion of  eueh

board  w i t . h  respec t  t o  t he  comp la in t .  "  Ru le  6  (b )  (7 )  (C ) .

I t  is  s ign i f icant  t .hat .  the ru le  speaks of  a  "compla int i l  and

"acLion of  such board"  in  the s ingular .  Thus,  the Cour t  in terprets

the RuIe to l imit the content of a court petit ion to the content of

one corresponding BER compJ-aint.

This  Cour t  concludes as a mat ter  o f  Iaw that  un less the

var ious d i f ferent  proper t ies were proper ly  aggregated in to one

compla int  before t .he BER as permi t ted by t .he in ternal  ru les of  the

Board,  they cannot  be aggregated thereaf ter  in  a s ing le courL

pe t i t i on .  However ,  L f  comp la in t s  i nvo l v ing  mu l t i p le  p rope r t i es



were al lowed to proceed in one ,r".ra"r" Board complaint, then the

Court  wi l l  not  d isa l low the f i l ing of  a  uni tary  pet i t ion.

Certainly, the Court retains the discretion to order the

bi furcat ion of  any factual  issue or  lega1 issue for  t r ia l  purposes

or for purposes of any disposit ive motions.

To some extent, al l  of the part ies herein have focused upon

the quest ion of  whether  i t  is  proper  to  f i le  a  pet i t ion that

concerns more than one assessment .  The more prec ise issue is  not

the number of  assessments that  are the subject  o f  t .he pet . i t ion,  but

the number of  Board act ions that  are the subject  o f  the pet i t ion.

In  consider ing the h is tor ica l  context  o f  t .he issue presented,

th is  Cour t .  takes jud ic ia l  not ice of  prev ious Super ior  Cour t  cases

in which pet i t . ioners in  commerc ia l  proper ty  tax assessmenc cases

have indeed f i led single petit . ions that concern more than one

proper t .y .  fn  those cases,  Do mot ions to  d ismiss were f i led by the

Government .  rn  a1l  o f  those pr ior  cases,  however ,  the pet i t ions

were based upon a s ingJ.e Board decis ion that  i tse l f  d id  encompass

ru l ings on more than one proper ty .a

Examp les  o f  t hese  cases  a re :  (1 )  S teua r t  I nves tmen t  Co . ,  e t

a l .  v .  D i s t r i c t  o f  Co lumb ia ,  Tax  Docke t  No .  5505 -93 ; t  ( 2 )  Be11

At lan t i c -wash inq ton ,  D .c .  rnc .  v .  D i - s t r i c t  o f  co lumb ia ,  Tax  Docke t

No .  5622 -93 ; "  ( 3 )  Wash inq ton  Pos t  Co .  v .  D i s t r i c t  o f  Co lumb ia ,  Tax

oAI l  o f  t he  cases  were  se t t l ed .

sThe proper t ies in  quest ion were park ing 1ots .

6The  p rope r t i es  i nvo l ved  were  pa rk ing  l o t s .
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Docke t  No .  5550  -93  ; '  ( q )  Wash inq ton  Pos t  Co .  v .  D i s t . r i c t  o f

co lumb ia ,  Tax  Docke t  No .  5548-93 .8  These  cases  were  f i l ed  i n

compl iance wi th  Rul -e 6.

Ent i re ly  as ide f rom the log ica l  in terpretat ion of  Rule 6,

there is an obvious conceptual reason why a petit ion in an

assessment  case cannot  per ta in  to  more than one Board appeal .  A

petit ion t.hat embraces appeals regarding mult ipl-e Board decisions

presents a ser ious barr ier  to  the correct .  operat ion of  the

appe l l a te  p rocess .

I f  mul t ip le  t r ia ls  are mandated as to  d i f ferent  proper t . ies,

such t r ia ls  would occur  ser ia t im.  The taxpayer  may or  may not  win

each of  the t r ia ls .  I f  t .he Government  prevai ls  in  the f i rs t  o f

severa l  t r ia ls ,  there would only  be one deadl ine for  the pet i t ioner

to f i l -e  a not ice of  appeal .  The tak ing of  an appeal  would d ivest .

t .he Super ior  Cour t  o f  a1 l -  jur isd ic t ion over  the ent . i re  act ion - -  in

inc lud ing t .he mat ters  remain ing to  be t r ied.  r t  is  not  poss ib le

fo r  an  ac t i on  ( i . e .  a  case  w i th  one  cou r t  f i l e  number )  t o  p roceed

in t .he super ior  cour t  and the cour t  o f  Appeals  aL the same t ime.

Fieces or  one courL act ion cannot  f loat  between two d i f ferenL

cour ts  at .  the same t ime.  For  t .h is  reason aIone,  i t  is  not  proper

to  a1 low  cases  to  p roceed  by  a  pe t i t i on  tha t  re la tes  to  more  than

one  Board  appea l .  s

tThese proper t ies were most ly  warehouses and park ing 1ots .

sThe lo ts  invol -ved downtown land and bui ld ings.

eone might speculate that Lhis problem can be solved by the
entry  of  an order  cer t i fy ing one adjudicated aspect  o f  a  case as an
in te r l ocu to ry  appea l  under  Ru le  59  o f  t he  Super io r  Cour t  C i v i l



7

For purposes of saving money, taxpayers might well  aggregate

the appeals from mult iple Board appeals simply t.o avoj-d paying

severa l  f i l ing fees.  This  would insure a chaot ic  b i furcat ion

problem in unt.old numbers of cases. This should not be permitted

and the applicable port. ion of Rule 5 operates to avoid this

problem. 1o

Where t.he present cases are concerned, they must be separated

into ind iv idual  pet i t ions wi th  separate cour t  f i le  numbers

un less  the  cases  a re  comp le te l y  se t t l ed .

Aside f rom requi r ing the payment  of  addi t ional  f i l ing fees,

Lhis  wi l l  present  no pre jud ice to  the pet i t ioners because the Cour t

wi l t  deem each such pet . i t . ion to  have been f i led as of  the or ig ina l

f i l i ng  da tes  o f  t he  p resen t  pe t i t i ons .  C red i t  w i l l  be  g i ven  fo r

one f i l ing fee that  has a l ready been paid by each pet i t . ioner .

Furthermore, the Court recognizes that mediation dat.es already have

been scheduled in  these cases.  They wi l l -  remain as scheduled

because L.hese dat .es are so c lose in  t ime to the entry  of  th is

Rules.  However ,  th is  would cer ta in ly  not  be a rouLine procedure
because such cer t r r r rcat r -ons would be unjust , i f ied where Lhe mat .Ler
to be appealed in nothing more unigue than the usual t .r ial de novo
regarding whether the original assessment was f lawed. Moreover, i f
par ts  of  a  case are b i furcated for  t r ia l  purposes,  the t . r ia I  cour t .
can scarcely cert. i fy to t.he Court of Appeals that. one part icular
pa r t  o f  t he  case  i s  ou tcome-deLerm ina t i ve  o f  t he  o the rs .  Ye t ,  t h i s
would be t .he only  log ica l  reason for  permi t t ing an in ter locutory
appea l .

toThe taxpayers in  the instant  cases may have had a par t icu lar
s t rategy in  mind in  at tempt ing to  aggregate the appeals  regard ing
severa l  proper t ies.  Whi le  such reasons may have been Iog icaI ,  th is
Court has determined that i t  is not appropriate to decide the
motions at. hand based upon the motivations of part icular t.axpayers.
The in terpretat ion of  cour t  ru les must  be done in  a fashion that
app l i es  equa l l y  t o  a I I  t . axPaYers .
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order ,  so that  i f  a  set t lement .  o f  an ent i re  case can be reached,  no

add i t i ona l  f i l i ngs  w i l l  be  necessa ry . t t
4J,"

WHEREFORE, i t  is by the Court this H d^V ot July, 1995

ORDERED that  the GovernmenL's  Mot ion to  Dismiss in  each of  the

instant  cases is  denied;  and i t  is

FURTHER ORDERED that petit ioner in Tax Docket. No. 6339-94

sha l l - ,  no  l a te r  t han  Sep tember  5 ,1995 ,  f i l e  a  sepa ra te  pe t i t i on

for  one of  the two proper t ies or ig ina l ly  inc luded in  the present

pe t i t i on ,w i th  a l l  o f  t he  requ i red  a t tachmen ts ,  and  sha I I  t ende r  to

the Tax Div is ion a separate f i l ing fee for  the new case.

Thereupon,  t .he Tax Div is ion shal l  open a new case jacket  for  the

newly separated appeal , '  and i t  is

FURTHER ORDERED that .  pet i t ion in  Tax Docket  No.  6338-94 shal l ,

no  l a te r  t han  Sep tember  5 ,1995  f i l e  sepa ra te  pe t i t i ons ,  w i t h  a I I

requi red at tachments,  for  a l l  buL one of  each ind iv idual  proper ty

enumerated in  that  pet i t ion and shal l  t .ender  separate f i l ing fees

fo r  a l -1  such  p rope r t i es ,  excep t  one .  The  Tax  D iv i s ion  sha l I

thereupon open new case jackets for  the separated appeals ;  and i t

. : ^
I D

FURTHER ORDERED that i f  a global set. t lement.  has been reached

a s  t o  a l l  i s s u e s  i n  e i t h e r  o f  t h e  p r e s e n t l y  f i l e d  p e t i t i o n s ,  n o

"The a l lowance of  t . ime to complete mediat ion should not  be
t .aken genera l ly  to  mean t .hat  any other  s ing le pet i t ions based upon
mul t ip le  Board act ions wi l l  be a l lowed t .o  go forward in to mediat ion
before being separated.  As a d iscreLionary mat . ter ,  th is  CourL has
only  fashioned a remedy for  the problem, based upon t .he
c i rcumstances that  the Cour t  f inds at  the t ime that  the mot ion is
being adjudicated.  In  the fu ture,  dDy cases t .hat  do nob comply
w i th  th i s  Cour t ' s  ru l i ng  w i l l  be  sub jec t  t o  separa t i on  a t  a  much
ea r l i e r  s t age  o f  I i t . i ga t i on .



addi t ional ,  f i l ings wi l l  be r "nrr j t "U by t .he Cour t  and set t lement

st ipu lat . ions may be f i led in  the present  cour t  f i l -e  jacket  for  that

par t .J-cu lar  case;  and i t  is

FURTHER ORDERED t.hat i f  part ial seLtlemenLs are negotiated as

t,o different propert ies in the same present, court f i le prior to t,he

deadl ine s tated above,  the pet i t ioners nonet .he less wi l l  be requi red

to  f i l e  sepa ra te  ac t i ons  w i th  fees  by  tha t  dead l i ne ,  so  as  to

separate the adjudicat ion of  the var ious proper t ies and the

corresponding judgments that  wi l l  be entered.
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