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These assessment  appea ls  have been conso l - ida ted  fo r  the

purpose o f  a  un i fo rm ad jud ica t ion  o f  a  lega l  i ssue tha t .  i s  common

t o  a l l -  o f  t h e  a b o v e  a c t i o n s .

I n  e a c h  o f  t h e s e  c a s e s ,  t h e  D i s t r i c t  o f  C o l - u m b i a  h a s  f i l e d  a

M o t i o n  t o  D i s m i s s ,  c o n t e n d i n g  t h a t  t h e  p e t i t i o n e r s  f a i l e d  t o

e x h a u s t  a d m i n i s t r a t i v e  r e m e d i e s  p r i o r  t o  f i l i n g  t h e i r  r e s p e c t i v e

e r r n a r i  n r  ( - n r r r F  a n a n { -  - ^ ^ ^ - ' l  -  ' n l - ' o  a r i  r - r i  n r  I  n n m n l  I  i  n J -  q  f  h a | .D L , [ F j c : r  _ L U r  \ - ( J L l r  L  d - D C D D t t t C I I L  d P P C A T D  .  I I I E  v !  r y r r l q !  u v r r r y r q r r r u D  u r r q L

were  f i led  w i th  the  Board  o f  Rea l -  Proper ty  Assessment  Appea ls

( fo rmer ly  known as  the  Board  o f  Equa l iza t ion  and Rev iew)  were

a r l m i  f  t e d l  r z  n o f  r - o m n ' l  e f  e  a n d  h ^ F  . . i  h  ^ ^ m h l  - i  a n . e  r ^ r i  f  h  r c c r r r . ] 2 l i o n s  t h a tq u t t t r u u g q ! y  r l v L  9 v r r r y r g u u  q r r s  r r v L  J r r  u v r l r y r l q l r u g  w J U l r  ! u y u

r e q u i r e  t h e  i n c l u s i o n  o f  c e r t a i n  f i n a n c i a l -  d a t a  w i t h  t h e  i n c o m i n g

B o a r d  a p p e a l .  T h e  a p p e a l s  w e r e  d i s m i s s e d  b y  t h e  B o a r d  b e c a u s e  o f

i n c o m p l e t e n e s s .

The un ique issue fo r  the  Cour t  to  dec ide  is  whether  the
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taxpayers were requj-red to do anything further,  in the wake of the

d ismissa ls ,  in  o rder  to  per fec t  the i r  r igh t  to  appea l  to  the

Super io r  Cour t .  The taxpayers  essent ia l l y  con tend tha t  the  Board

d ismissed the i r  admi -n is t ra t i ve  appea ls  in  cont ravent ion  o f  the

Board 's  own re levant .  regu la t ion ,  such tha t  the  taxpayers  had no

remaining avenue of rel ief  before the Board and no way to cure the

a b s e n c e  o f  t h o s e  m i s s i n q  a t t a c h m e n t s .

I .  UNDISPUTED'JURISDICTIONAL FACTS

I t  i s  no t  necessary  o r  appropr ia t .e  fo r  th is  Cour t  to  de1ve

in to  the  under ly ing  mer i ts  o f  the  tax  appea ls  themse lves ,  because

the  on ly  fac ts  tha t  a re  re levant  a re  those t .ha t  per ta in  to

procedura l  events .

T h e  f o l l o w i n g  j u r i s d i c t i o n a l  f a c t s  a r e  n o t  d i s p u t e d  i n  t h e s e

^  m l ^ ^  F ^cd l je$ .  r r re  Ldxpayers  a re  owners  o f  commerc ia l  rea l  p roper ty  (ho te I

o r  apar tment  p roper t ies )  in  the  D is t r i c t .  o f  Co lumbia .  Each

par t i cu la r  taxpayer  f i led  an  admin is t ra t j -ve  appea l  f rom the i r

assessment  be fore  the  Board .  The Board  convened a  hear ing  a t  wh ich

t h e  p e t i t i o n e r s  w e r e  r e p r e s e n t e d ,  a s  w a s  t h e  D i s t r i c t  o f  C o l u m b i a

Depar tment  o f  F inance and Revenue.

A l t  o f  the  Board  hear ings  in  these conso l ida ted  cases  were

s c h e d u l e d  f o r  t h e  s a m e  d a t e  ( I v l a y  2 7 ,  1 9 9 3 ) ,  a t  t h e  s a m e  t i m e  b e f o r e

a  s i -ng1e hear ing  pane l  (Pane l  3 )  .  Each taxpayer  here in  was

represented  by  Peter  J .  Mc laugh l in .  He was the  person who prepared

a n d  f  i l e d  e a c h  o f  t h e s e  a p p e a l - s .

The dec is ions  o f  the  Board  were  announced ora l Iy  a t  t .he



3

hear ing  and memor ia l i zed  in  a  wr i t ten  order ,  cop ies  o f  wh ich  are

f i led  in  the  respec t ive  records  o f  each Super io r  Cour t  ac t ion .

The exac t  reason fo r  the  d ismissa l  was  ident ica l  in  each case.

No t .ranscr ipt  of  the hearing was prepared, al though a copy of the

aud io  t .ape has  been f i led  in  th is  cour t .  The Cour t  has  l i s tened to

t h j - s  t a p e .

The opera t ive  de ta i l s  o f  what  occur red  a t  the  hear ing  are  se t

fo r th  in  wr i t ing  in  an  a f f idav i t  tha t  was  executed  by  Mc laugh l in ,

f i l e d  i n  e a c h  c a s e . 1  T h e  D i s t r i c t  h a s  n o t  s o u q h t  t o  c o n t r a d i c t  t h e

s u b s t a n c e  o f  t h e  a f f i d a v i t .

Accord ing  to  Mc l ,augh l - in ,  the  fo l l -ow ing  mat te rs  t ransp i red  a t

the  hear i -nq :

At tached to  the  Appea l  was  a  s lmops is  o f  the
income and expense fo rm in fo rmat ion .

The Board  accepted  the  Appea l  and schedu led  a
h e a r i n g  o n  t h e  m a t t e r  b e f o r e  P a n e l -  3  a t  9 : 0 0
A . M .  o n  l v l a y  2 7 ,  1 9 9 3  ( t h e  " H e a r i n g " )

The Board  convened and a t  the  Hear ing ,  the
a s s e s s o r ' s  o f f i c e  o b j e c t e d  t o  t h e  A p p e a l
stat ing that the information required by Board
regulat ions was not attached to the Appeal
upon f i l ing of the Appeal and requested the
Board  to  d ismiss  t .he  Appea l .

The Board  ad journed to  another  room to  d iscuss
the  request  made by  t .he  assessor .

The Board  re tu rned to  the  Hear ing  and
d ismissed the  Appea l  fo r  fa i lu re  to  submi t
i n f o r m a t i o n  r e q u i r e d  b y  9  D C M R  2 0 0 9 . 4 ,  2 0 0 9 . 5
a n d  2 0 0 9 . 5

P r i o r  t . o  t h e  B o a r d ' s  d i s m i s s a l  o f  t h i s  m a t t e r ,
I  advised the Board that I  had brouqht with me

t T h e  a f f i d a v i t s
i  r l a n l -  i  n :  I  o v n e n f -  f  n r

,  v r t v v t /

f i l - e d  i n  e a c h  o f  t h e s e  c a s e s  a r e  v i r t u a l l y
c a s e  i d e n t . i f  i c a t i o n .
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al l  o f  the in format ion requi red pursuanL to 9
DCMR 2009 .4 -2009 .5 ,  however  t . he  Board  appeared
uninterested in  rev iewinq the mer i ts  o f  the
case .

The  Board ' s  no t i ce  o f  d i sm issa l  f o r
incompleteness was f inal and did not provide a
t ime per iod dur ing which 7,  on behal f  o f  the
Pet  i t ioner ,  may submit  t .he necessary
information to the Board or explain why the
informat ion cannot  be submit ted.  A l -1 of  the
inf  ormat . ion was immediate ly  avai lab l -e,  and
notwi thstanding the Board 's  fa i lure to  prov ide
a  t . ime  pe r iod  as  requ i red  by  9  DCMR 2009 .9 ,  I
o f fered a l l  o f  the necessarv in format ion at .
t ha t  t ime .

The Board d id not  accept  the in format ion nor
a l l "ow me to amend the Pet i t ion and summar i lv
d i sm issed  the  case .

Having obtained no
assessment  f rom t .he
f i rm  o f  Grossberg ,
f  i l - e  t h i s  l awsu i t .

re l ie f  f rom the  excess ive
Board ,  I  reques t .ed  the  1aw
Yoche lson,  Fox  & Beyda t .o

Af f idav i t  o f  Mc laugh l in ,  d t  paragraphs  5  th rough 9  and 11  th rough

1 4  l e m p h a s i s  s u p p l i e d ] .

T h e  w r i t t e n  B o a r d  d e c i s i o n  i n  e a c h  c a s e  s t a t e s  o n l y  t h e

f o l l o w i n g :  " T h e  B o a r d  d i s m i s s e d  t h e  a p p e a l  o n  t h e  b a s i s  t h a t  L h e

pet i t ioner  fa i led  to  submi t  the  in fo rmat ion  w i th in  the  appea l  as

r e q u i r e d  b y  D C M R  2 0 0 9 . 4 ,  2 0 0 9 . 5  2 0 0 9 . 6 . "  T h e  d e c i s i o n s  a r e  a l l

d a t e d  M a y  2 7 ,  1 9 9 3 .

The above-c i ted  regu la t ions  re fe r  to  the  fo l low ing  types  o f

f inanc ia l  da t .a  tha t  must .  be  submi t ted  w i th  each pe t i t ion  be fore  the

Board .  DCMR 2009 .4  p rov i -des  tha t

expenses  fo r  each o f  the  two Q)  most

r ra  schedu le  o f  income and

recent  fu1 l  ca lendar  years

s h a l - 1  b e  s u b m i - t t e d  w i t h  t . h e  p e t i t i o n . "

D C M R  2 0 0 9 . 5  p r o v i d e s  t h a t  t h e  t a x p a y e r  s h a l 1  s u b m i t  w i t h  t h e
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pet i t ion  a  cer t i f ied  copy  o f  " the  ren t  ro11 as  o f  December  31s t  o f

the  preced ing  ca lendar  year r r  fo r  ho te l  p roper t ies .

DCMR 2009.6  prov ides  tha t  in  the  case o f  a  ho te l ,  "E t  copy  o f

a  month-by-month  opera t ing  s ta tement  fo r  the  immedia te ly  p reced ing

ca lendar  year  cer t i f ied  by  the  ho t .e I  manager  o r  owner  as  be ing  t rue

and cor rec t  sha l I  be  submi t . ted  w i th  the  pe t i t ion .  "

I I .  REV]EW OF THE AUDIO TAPE OF THE HEARING

This  Cour t  has  l - i s tened to  the  aud io  tape o f  the  Board

h e a r i n g .  I t  i s  l o d g e d  i n  t h e  f i l e  j a c k e t  o f  T a x N o .  6 2 4 6 - 9 4 .  T h a t

tape does  re f lec t  cer ta in  de ta i l s  tha t  fu r ther  e luc ida te  some o f

t . h e  m a t t e r s  t h a t  a r e  s e t  f o r t h  i n  M c l a u g h l i n ' s  a f f i d a v i t .

F i rs t ,  inso far  as  Mc l ,augh l in  s ta tes  tha t  the  Board  was

t ' u n i n t e r e s t e d  i n  r e v i e w i n g  t h e  m e r i t s  o f  t h e  c a s e , I '  t h i s  w a s  n o t

i n d i c a t i v e  o f  a n y  p e e v i s h  r e f u s a l  t o  g i v e  t h e  P e t i t i o n e r s  a  f a i r

hear i -ng . Rather ,  the  tape revea l -s  tha t  the  Government ,  s

representa t ive  (Pau l  Appe lbaum,  o f  the  Depar tment  o f  F inance and

R e v e n u e )  s p e c i f i c a l l y  m o v e d  t h a t  t h e  P e t i t i o n s  b e  d i s m i s s e d  p u r e l y

on the  ground o f  be ing  incomple te .  A f te r  another  Government

par t i c ipant  (whose name was no t .  c l -ear  on  the  tape)  began to  address

t h e  r e a s o n s  w h y  t h e r r s y n o p s i s r r w a s  n o t  c r e d i b l e  i n f o r m a t i o n ,

Appe lbaum in te r j  ec ted  and asked tha t  the  Pane l -  no t  con f  use  h i -s

ob jec t i on  w i th  mer i t s  i ssues . T h e  u n d e r l y i n g  m e r i t s  w e r e ,  o f

course ,  no t  re fevant  to  the  incomple teness  prob lem. '1 ne

cha i rperson o f  the  Pane l -  agreed tha t  i t  was  no t  appropr ia te  to

d e l - v e  i n t o  t h e  m e r i t s .
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Second,  to  the  ex ten t  tha t  Mc laugh l in  says  tha t  he  "o f fe red

a l l  o f  the  necessary  in fo rmat ion  a t  tha t  t ime,  "  the  D is t r i c t

ob jec ted  t .o  th is  a t tempt  to  submi t  th is  mater ia l  in  an  un t ime ly

fashion. Appelbaum argued t .hat the whole reason for requir ing the

f inanc j -a l  da ta  to  be  or ig ina l l y  submi t t .ed  a long w i th  the  Pet i t ion

i tse l f  was  to  g ive  the  Depar tment  o f  F inance and Revenue a  fa i r

opportunity to analyze the case pr ior to t .he hearing and t .o be

prer :a red  to  address  the  in te rna l  mer i t  o f  the  in fo rmat ion .2

Th i rd ,  the  tape revea l -s  tha t  Lhe Board 's  announcement  o f  i t s

dec is ion  was s t r i c t . l y  based upon t .he  non-compl iance w i th  the

regu la t ions  regard ing  requ i red  f inanc ia l  da ta .  The cha i rperson

o b s e r v e d  t h a t  t h e  P a n e l  h a d r r n o  c h o i c e "  b u t  t o  d i - s m i - s s  t h e  c a s e s .

T h e r e  w a s  n o  h i n t  o f  h o s t i l i t y  t o w a r d s  t h e  p e t i t i o n e r s .  R a t h e r ,

the  Pane l  mere ly  de termined t .ha t  i t  was  du ty -bound Lo  d ismiss  the

cases .  t  Once the  cha i rperson o f  the  Pane l  learned tha t  a l - l -  o f  the

p e t i t i o n s  i n  t h e s e  c a s e s  w e r e  d e f e c t i v e  f o r  t h e  s a m e  r e a s o n ,  t h e y

w e r e  d i s m i s s e d  a s  a  q r o u p . n

2Th is  i s  no t  ins ign i f i can t  because the  Board  is  requ i red  to
render  dec is j -ons  on  the  mer i ts  o f  each appea l  by  a  spec i f i c  da te  in
J u n e  o f  e a c h  y e a r .  S e e  D C M R  2 0 2 I . ' 7 - 9 .

tThe cha i rperson d id  remark ,  however ,  tha t  th is  hear ing  was
not the f  i rst  t ime t .hat Mclaughl in had presented an appeal and t .hat
h e  w a s  " w e l l -  a c q u a i n t e d "  w i t . h  t h e  B o a r d ' s  " r u l e s  a n d  r e g u l a t i o n s .  "
He d id  no t  d ispu te  th is  charac ter iza t . ion ,  a l though he  vague ly
re fe r red  to  some type o f  "overs j -gh t .  "  I t .  i s  no t  c lear  f rom the
aud io  tape (due to  i t s  qua l i t y )  whether  Mc laugh l in  had asser ted
tha t  the  omiss ion  o f  the  requ i red  da ta  was pure ly  an  innocent
overs igh t  o r  whether  such omiss ion  tu rned ou t  to  have been a
t a c t i c a l  c h o i c e  g o n e  a w r y .

aApparent ly ,  the  Pane l  was  in  the  process  o f  hear ing  th is
g r o u p  o f  c a s e s  o n e  b y  o n e ,  a n d  w a s  a l e r t e d  t o  t h e  f i l i n g  d e f e c t
when t .he  f i rs t .  case was ca l led  on  the  ca lendar .
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I I I .  THE BOARD DISMTSSAL RULE

where dismissal procedures are concerned.,  the Board.,

regu la t . ions  prov ide :

The Board ody,  in  i ts  d iscret ion,  d ismiss any
pet i t ion which i t  deems incomplete or  which
has otherwise fa i led to  comply wi th  the ru les;
Provided, that the Board shal_l- not. i fy the
pe t i t i one r (s )  i n  wha t  respec t  t he  pe t . i t i on  i s
i ncomp le te  and  sha l l  a11ow the  pe l i t i one r  ( s )
to submit t .he necessary j_nformation within a
prescribed time period.

DCMR 9 .2009 .9 .  l emphas i s  suppJ - i edJ  .

f t  is  undisputed that  none of  the orders of  d ismissal

conta i -ned any reference whaLsoever  to  a t ime deadl ine for

submit t ing any supplementat ion of  the pet i t ion.  On the other  hand,

no language in  the d ismissal  orders prec luded the r ight  to  cure the

incomp le teness .  The  sub jec t  o f  re -submi t t i ng  a  rev i sed  and

comp le te  pe t i t i on  was  s imp ly  no t  add ressed  a t  a I I .

I V .  T H E  D ] S T R I C T ' S  M O T ] O N  T O  D ] S M T S S

The D is t r i c t .  o f  Co lumbia  contends  tha t  t .he  Super io r  Cour t

l a c k s  s u b j e c t  m a t t e r  j u r i s d i c t i o n  o v e r  a l - 1  o f  t . h e s e  c a s e s  b e c a u s e

the  Board  pe t . i t ions  tha t  were  submi t t .ed  by  Mc l ,augh l in  d id  no t

comply  w i th  t .h resho ld  f i l i ng  regu la t ions  regard ing  j -n fo rmat iona l

a t tachments .  The Government .  a rgues  tha t  the  incomi_ng Board

compla in ts  were  de fec t ive  in  severa l  respec ts  and tha t .  in  each case

l p l  e t i t i o n e r  s u b m i t t e d  o n l y  t h e  p r e - p r i n t e d
BER appea l  fo rm,  and an  end-o f  -year  s t ,a tement
o f  opera t ing  resu l - ts  i l  .  These documents  do
n o t  s a t i s f y  t h e  r e q u i r e m e n t s  o f  t h e  a p p l i c a b l e
regu la t ions  c i ted  above,  and t .he  Board
c o r r e c t l y  d i s m i s s e d  t h e  a p p e a l ,  a n d  d i d  n o t
i s s u e  a  d e c i s i o n .
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Memorandum o f  Po j -n ts  and Author i t ies  in  Suppor t  o f  Respondent ,s

Mot ion  to  D ismiss  in  Auqur  v .  D is t r i c t  o f  Co lumbia ,  Tax  Docket  No.

6 2 4 6 - 9 4 ,  a t  p a g e  t w o . 5

The D is t r i c t  emphas izes  tha t  the  Pet i t . ioners  " fa i l -ed  to  compty

wi th  the  BER regu la t ions  app l icab le  to  ho te ls ,  wh ich  red  to  leach]

appea l  no t  be ing  heard  by  the  BER.  "  Id .

The D is t r i c t  observes  tha t  t .he  " regu laL ions  here  are  no t  new.

They have been in  e f fec t  s ince  a t  l -eas t  7986.  Fur thermore ,  the  BER

f o r m  i t s e l f  c o n t a i n s  a  s e c t i o n  t i t l e d  I ' I n s t r u c t i - o n s  F o r  F i l i n g  A n

Appea l "  wh ich  no t  on ly  re fe rences  DCMR T i t le  9 ,  chapter  20 ,  bu t

g ives  a  spec i f i c  enumera t ion  o f  documents  to  be  inc l -uded bv

h o t e l - s  .  "  I d .

F i n a l l y ,  t h e  D i s t r i c t  s t r e s s e s  t h e  p r a c t i c a l  s i d e  o f  B o a r d

Appea ls  and the  reason fo r  requ i r ing  tha t  compla in ts  inc l -ude a l l

n e c e s s a r y  f i n a n c i a l  i n f o r m a t i o n .  T h e  D i s t r i c t  s t a t e s :

T h e  p o i n t  o f  r e q u i r i n g  P e t i t i o n e r s  t o  f i l _ e
th is  in fo rmat ion  w i th  t .he i r  appea ls  i s  to  g ive
the  BER pane l  members  su f f i c ien t  j -n fo rmat ion
t o  m a k e  a n  i n t e l l i g e n t ,  e d u c a t e d  a n a l y s i s  o f
t .he  es t imated  marke t  va lue  o f  the  proper ty ,
ra ther  than to  aL tempt  to  de termine va l -ue  in  a
vacuum. I t  i s  no t  mere l v  t o  cons t ruc t  a
procedura l  t rap  fo r  the  unwary .  The BER pane l
members hear hundreds i f  not thousands of tax
a p p e a l s  i n  a  r o u g h l y  t h r e e - m o n t h  p e r i o d .
Requ i r i ,ng  spec i f i c  in fo rmat ion  f rom taxpayers
i s  a n  e f f i c i e n t  w a y  t o  a l l o w  t h e  B E R  t o  g i v e
ef fec t . i ve  admin is t ra t i ve  rev iew.  Th is  goa l  i s
no t  served by  a l low ing  Pet i t ioner  [s ]  to  go
through the  mot ions  o f  f i l i ng  an  appea l  and
a l low ing  empty  fo rm Is ]  to  p reva i l  over
s u b s t a n c e .  "  I d .  a t  3 .

tThe D is t r i c t  has  made th is  same observa t ion  in  a l l  o f  the
n a n r l - i  n a  m n F  i  a r. . . - ,  * - , t s  .



The upshot  of  the Dis t r ic t 's  content ion is  t .hat  no pet i t . ioner  ever

per fected i ts  Board appeal  a t  the very outset  o f  that  process and

that .  each pet i t ioner  should have done so before proceeding to  f i le

the i r  Super io r  Cour t  pe t i t . i ons .

V. APPLICABLE LAW ON EXHAUSTION OF ADMINISTRATIVE REMEDIES

No par ty  here in  ques t ions  the  fundamenta l -  requ i rement  o f

exhaust . ion  o f  admin is t ra t iwe remedies  in  o rder  to  secure  the  r ioh t

t o  a p p e a l  a  t a x  a s s e s s m e n t .  T h i s  i s  a  b e d r o c k  c o n c e p t .  C a s e  l a w

n r n r r i  r l e q
r g v u ,

Under  the  sLatu tory  p rocedure  app l icab l -e  to
t .h is  case,  the  recovery  o f  re funds  th rough
appea l  to  the  Super j -o r  Cour t  requ i res ,  ds  a
f i r s t  s t e p ,  a  c o m p l a i n t  t o  t h e  B o a r d  o f
Equa l iza t . ion  and Rev iew. S u b j e c t  m a t t e r
ju r isd ic t j -on  o f  the  Super io r  Cour t  does  no t
a t tach  un t i l  tha t  p rerequ j -s i te  has  been
s a t i s f i e d ,  a n d  a  r e f u n d  b a s e d  o n  a  f i n a l
de terminat . ion  o f  the  Super io r  Cour t
p resupposes  tha t  the  taxpayer  has  compl ied
wi th  the  procedure  mandaLed by  the
l e g i s l a t u r e .  I f  ' a g g r i e v e d '  f o r  a n y  r e a s o n ,
the  taxpayer  must  appea l  w i th in  the  permi t ted
t . i m e  t o  t h e  B o a r d  o f  E q u a l i z a t i o n  a n d  r e v i e w .

D i s t r i c t  o f  C o l u m b i a  v .  K e y s ,  3 6 2  A . 2 d  ' 7 2 9  
,  1 3 2 - 3 3  ( D .  C .

L 9 7 6 )  ( f o o t n o t . e s  o m i t t e d )  .

C u r r e n t l y ,  t h e  r e q u i r e m e n t  f o r  f i l i n g  a  B o a r d  c o m p l a i n t  i s

f o u n d  i n  4 1  D . C .  S  3 3 0 5  ( a )  a n d  ( b )  ,  w h e r e i n  t h e  t a x p a y e r  i s

d i r e c t e d  t o  " f i r s t  m a k e  a  c o m p l a i n t "  t o  t . h e  B o a r d .  A l t h o u g h  t h e

dec is ion  in  Keys  was "based upon the  s ta tu to ry  p redecessor  to  t .he

v l l T Y a n  l -  n r n n o. . - - . - r t y  t a x  a s s e s s m e n t  s c h e m e ,  I i t s ]  r e a s o n i n g  a p p l i e s

w i t h  e q u a l  f o r c e  t o  t h i s  c a s e . r r  C u s t o m e r s  P a r k i n q  v .  D i s t r i c t  o f

C o l u m b i a ,  5 6 2  A . 2 d  6 5 a ,  6 5 4  ( D . C .  1 9 8 9 )  .  T h o u g h  t h e  s e c t i o n s  o f
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Ti t le  4 '7  may be  sh i f ted  or  rea l igned f rom era  to  e ra ,  the

fundamenta l  exhaust ion  requ i rement  o f  f i l i ng  a  Board  pe t i t ion  has

never  changed.

There  are  ser ious  po l i cy  reasons  fo r  en forc ing  t .he  exhaust ion

ru1e,  par t i cu la r ly  w i th  regu la to ry  mat . t .e rs  such as  tax  assessment .

"The ru le  insures  tha t  the  agency  has  an  oppor tun i ty  to  deve lop  a

fac tua l  record  and to  app ly  i t s  exper t i se  to  the  issues .  The

ru le  requ i r ing  exhaust ion  a lso  promotes  jud ic ia l  economy by

reso lv ing  issues  w i th in  the  agency  and e l im ina t ing  the  unnecessary

in te rvent . ion  o f  cour ts .  Las t ly ,  were  we Lo  a l - Iow par t ies  to

c i rcumvent  agency  procedures  fo r  appea l ,  the  e f fec t i veness  o f

a g e n c y  r u l e s  m i g h t  b e  u n d e r m i n e d . "  C  S t r e e t  T e n a n t s  A s s ' n .  v .

R e n t a l  H o u s j - n q  C o m m i s s j - o n ,  5 5 2  A . 2 d  5 2 4 ,  5 2 5  ( D . C .  1 9 8 9 )  . 6

The more  prec ise  issue fo r  th is  Cour t  to  ana lyze  is  whether

the  taxpayers  have compl ied  w i th  the  requ i rement  o f  ' rmak ingr r  a

Board  appea l  by  f i l i ng  de fec t ive  pe t i t ions  and then fa i l - ing  to  cure

the  de fec t  when they  had the  oppor tun i ty  to  do  so .  The Cour t  must

a lso  examine t .he  Laxpayers '  suggest ion  tha t  the  Board  i t se l f

somehow thwar ted  the j - r  ab i l i t y  to  supp lement  and cor rec t  the i r

Board  pe t j - t ions  a f te r  the  de fec ts  were  d iscovered a t  the  hear ings .

uun l ike  most  cases  j -nvo lv ing  jud ic ia f  rev iew o f  admin is t ra t i ve
dec is ions ,  tax  assessment  appea ls  to  the  Super io r  Cour t  j -nvoke a  de
novo de terminat ion  o f  tax  l iab i l i t y .  The Super io r  Cour t  does  no t
convene a  rev iew o f  the  Board 's  subs tan t ive  dec is ion  as  such.  The
C o u r t ' s  f o c u s  i s  o n  t h e  o r i g i n a l -  a s s e s s m e n t .  i t s e l f ,  a s  p e r f o r m e d  b y
the  Depar tment  o f  F inance and Revenue.  S t i l1 ,  i t  i s  very  c lear
tha t  the  leg is la tu re  never  in tended tha t  taxpayers  go  d i rec t l y  to
cour t  w i thout  f i r s t  l i t i ga t ing  the i r  c la ims fo r  re fund be fore  the
Board .  No immedia te  resor t  to  the  cour ts  was ever  contempla ted  in
t h e  l a w .
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VI.  ANALYSIS OF THE EXHAUSTION ISSUE

A key ingredient to the exhaust ion of administ .rat ive remedies

is the exhaust j -on of the opportunit ies f  or obt.aining

recons idera t ion  o f  an  adverse  dec is ion  - -  when such an  oppor tun i ty

ex is ts .  On ly  by  exhaust ing  the  oppor tun i t ies  fo r  recons idera t ion

can a  l i t igan t  t ru ly  c la im ent i t lement  to  pursue a  Super io r  Cour t .

a p p e a l  f r o m  a  t a x  a s s e s s m e n t .

The pr inc ip le  i s  one o f  longs tand ing .  For  example ,  in  the

contex t  o f  jud ic ia l  rev iew o f  a  dec is ion  o f  the  Federa l  T rade

Commiss ion ,  the  Un i ted  Sta tes  Cour t  o f  Appea ls  fo r  t .he  D is t r i c t  o f

Co lumbia  C i rcu i t  long  ago observed,  "Pet i t ioners  d id  no t  seek

C o m m i s s i o n  r e c o n s i d e r a t i o n  o n  t h i s  i s s u e  b e f o r e  p e r f e c t i n g  t h e i r

appea l  here  and thus  fa i led  to  exhaust  t .he i r  admin is t ra t i ve

r e m e d i e s . "  W . M . R .  W a t c h  C a s e  C o r p .  v .  F . T . C . ,  1 2 0  U . S . A p p . D . C . 2 0 ,

2 2 ,  3 4 3  F . 2 d  3 0 2 ,  3 0 4 ,  c e r t .  d e n i e d ,  3 8 1  U . S .  9 3 6  ( 1 9 6 5 )  .

Wi thout  doubt ,  the  Board  does  have a  mechan ism th rough wh ich

a taxpayer  may seek  recons idera t ion  o f  an  adverse  dec is ion  on  i t s

p e t i t i o n .  T h e  r e l e v a n t  B o a r d  r e g u l a t i o n s  s t a t e :

Upon wr i t ten  reques t  by  the  pe t i - t ioner  o r  t .he
D i r e c t o r ,  s t a t i n g  t h e  b a s j - s  o f  t h e  r e q u e s t ,
t h e  B o a r d ,  i n  i t s  d i s c r e t i o n ,  m a y  r e h e a r  a n
appea l  p rev ious ly  heard ;  Prov ided,  tha t  a  copy
of  the  rehear ing  reques t  i s  hand-de l i vered  or
m a i l e d  t o  t h e  o t h e r  p a r t y .

U p o n  r e c e i p t  o f  a  p a r t y ' s  w r i t t e n  r e q u e s t  f o r
r e h e a r i n g ,  t h e  p e t i t i o n e r  o r  D i r e c t o r ,
w h i c h e v e r  i s  a p p l i c a b l e ,  s h a l l  h a v e  t w o  ( 2 )
bus iness  days  in  wh ich  to  p repare  and f i le
w i th  the  Board  and the  o ther  par t .y  a  response
to  the  rehear inq  reques t .

9  D C M R  2 0 2 0 . 2  a n d  2 0 2 0 . 3 .



1,2

C1ear1y ,  in  the  ins tan t .  cases ,  Do wr i t ten  reques t  fo r

rehearing was ever submitted by Mclaughl in or anyone else on behalf

o f  t h e  p e t i t i o n e r s .

The pe t iL ioners  imp1y,  th rough Mc l ,augh l in 's  a f f idav i t ,  tha t .  i t

was  no t  feas ib le  to  bo ther  w i th  any  such procedure  ev ident ly

because the  members  o f  the  hear ing  Pane l -  seemed "un in te resLed.  "

This comment by Mclaughl in in hi-s aff idavi t .  was no more than a

persona l  surmise  and in te rpre ta t ion .  I t  does  no t  r i se  to  the  leve l

o f  o b j e c t i v e  p r o o f  t h a t  t h e  f i l i n g  o f  a  w r i t t e n  r e q u e s t  f o r

rehear ing  wou ld  have been fu t i le .  Ins tead,  i t  appears  tha t  the

representa t ive  o f  the  Pet i t ioners  became d isappo in ted  and d ismayed.

H e  g a v e  u p  t h e  e f f o r t .

The se t t inq  in  wh ich  t .he  d ismissa ls  were  announced is

impor tan t  to  no te .  Many cases  were  be ing  ca l led  fo r  hear ing  by  t .he

same pane l  on  the  same dat .e .  Board  hear ings  occur  in  h igh  vo lume

d u r i n g  o n l y  o n e  t i m e  o f  y e a r  c o l l o q u i a l l y  r e f e r r e d  t o  a s  " B o a r d

season"  by  expe r ienced  p rac t i t i one rs . A l l  p a r t i e s  s e e m  t o  a g r e e

tha t  th is  i s  regu la r  mi l ieu  in  wh ich  Board  hear ings  are  convened.

T h i s  i s  t h e  C o u r t ' s  u n d e r s t a n d i n g  a s  w e l l - .  T h e s e  c i r c u m s t a n c e s /

however ,  on ly  h igh l igh t  the  use fu lness  o f  pursu ing  rehear ing  in  the

pos t -pane l  hear ing  phrase.  I t  shou ld  no t  surpr ise  anyone thaL the

Board  migh t  over look  impor tan t  fea tures  o f  a  par t . i cu la r  tax  appea l

and,  thus ,  the  oppor tun i ty  to  seek  rehear ing  is  no t  a  minor  mat te r .

G iven the  busy  and compact  na ture  o f  the  Board  proceed ings ,  i t

was  no t  i l l og ica l  fo r  the  Pane l  members  to  dec l ine  to  ha l - t  o r  de lay

i t s  s c h e d u l e d  p r o c e e d i n g s  j - n  o r d e r  t o  r e c e i v e ,  r e a d ,  a n d  e v a f u a t e
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writt .en materials that are tardy. Mcl,aughlin should not have been

surpr ised that  he was not  permj- t ted to  supplement  the pet . i t ions in

an ad hoc manner  in  the midst .  o f  proceedinqs.

The pet i t ioners  now re ly  on  the  fac t  tha t  the  orders  o f

d ismissa l  d id  no t  con ta in  a  dead l ine  by  wh ich  reques ts  fo r

rehear ing  cou ld  be  f i Ied .  Yet . ,  the  absence o f  such a  da t .e  was

c e r t a i n l y  n o t  a  b a r  t o  a  m e r e  r e q u e s t  f o r  r e h e a r i n g .

T h e  d i s m i s s a l  r e g u l a t i o n  i t s e l f  p l a i n l y  s t a t e s  t h a t  t h e  B o a r d

"sha l -1  a I low"  supp lementa t ion  o f  the  incomple te  pe t i t ion .  The

m i s s i n g  d e t a i l  i s  o n l y  t h e  d e a d l i n e  f o r  t h i s  s u b m i s s i o n .  S i n c e  a

dead l ine  is  no th ing  more  than an  ou ts ide  da te  by  wh ich  the  ac t ion

cou ld  be  taken,  the  pe t . i t . ioners  cou l -d  have ac ted  on  the i r  own

r igh t  away.

The pet i t ioners do not  a t . t .empt  to  expla in  exact ly  why they sat

on the i r  rehear ing r ight .s .  Pet i t ioners do not .  adequate ly  confront

th i s  i ssue .  rn  a f  f  a r . f  t hey  a t tempt  to  sh i f  t  a l l -  b lame and

r e s p o n s i b i l i t y  t o  t h e  B o a r d .

I n  h i s  a f f i d a v i t ,  M c l a u g h l i n  v a g u e l y  i m p l i e s  ( t h o u g h  h e  n e v e r

s a y s  s o  e x p l i c i t l y )  t h a t  t h e  P a n e l - ' s  d i s i n t e r e s t  i n  p e r m i t t i n g  h i m

to  submi t  add i t iona l  f inanc ia l  mater ia ls  on  the  spot  was

in te rpre ted  by  h im to  be  a  s i l -en t  s igna l  tha t  no  rehear ing  wou ld  be

n F r m i  t t e d  T f  t h i s  i s  t h e  n h l  i  r r r r e  : r . n l m e n t  o f  r h e  n e t  i  i  i  n n e r sv v r l Y u e  q ! Y u r L r e r r u  v !  L r r s  y E L r L l v l l g !  - ,

such  an  a rgumen t  i s  no t  a  j us t i f i ab le  conc lus ion .

The decis ion not  to  permi t  tardy submiss ion of  the requi red

documents dur ing the hear ing i tse l f  was a leg i t imate,  d iscret ionary

ca l - l  on  the  pa r t  o f  t he  Pane l - .  The  Board  ( th rough  i t s  pane ls )  i s
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en t i t led  t .o  manage the  order ly  conduct  o f  p rev ious ly -schedu l -ed

hear ings .  The Government ,  fo r  i t s  par t ,  ra ised  the  issue o f  be ing

ambushed by  a  l -as t -minu te  submiss ion  o f  de ta i led ,  f inanc ia l

documenta t ion  tha t  cou ld  be  eas i l y  cor re la ted  to  the  arguments  in

t .he  Pet i t ion  i t . se l - f  .  Notab ly ,  the  pe t i t ioners  have no t  a rgued to

th is  Cour t  tha t  the  Pane l  d id  no t  have the  d isc re t ion  to  re fuse  to

rece ive  any  fu r ther  documenta t ion  dur ing  t .he  hear ing .

The mere  fac t  tha t  t .he  Pane l  d id  no t  want  to  in te r rup t  i t s

schedu le  in  o rder  to  accommodate  Mc laugh l in  d id  no t  necessar i l y

mean tha t  the  Board  wou ld  l -a te r  re fuse  to  a l1ow supp lementa t ion  o f

the  pe t i t ions  i f  a  wr i t ten  reques t  were  made.  McT,augh l in ,  however ,

j u m p e d  t o  t h e  o p p o s i t e  c o n c l u s i o n .

I n  t h i s  j u r i s d i c t i o n ,  c o u r t s  h a v e  r e c o g n i z e d  t h a t  e x h a u s t i o n

of  admin is t ra t i ve  remedies  w i l l -  be  excused i f  the  fac ts  demonst ra te

tha t  " the  a t t .empt  to  exhaust  wou ld  be  fu t i l -e .  "  Apar tment  &  Of f i ce

B u i l d i n q  A s s ' n .  o f  M e t r o p o l i t a n  W a s h i n q t o n  v .  W a s h i n q t o n ,  3 4 3  A . 2 d

3 2 3 ,  3 3 2  ( D . C .  1 9 7 5 )  ;  s e e  a l s o ,  B u f  f o r d  v .  D . C .  P u b 1 i c  S c h o o l s ,  6 L L

A . 2 d  5 I 9 ,  5 2 3 - 2 4  ( D . C .  t 9 9 2 )  ;  D a n o  R e s o u r c e  v .  D i s t r i c t  o f

C o ] u m b i a ,  5 6 6  A . 2 d  4 8 3 ,  4 8 4  ( D . C .  1 9 8 9 )  .  T h e  f a c t s  i n  t h e  i n s t a n t

cases  do  no t  demonst ra te  tha t  i t  wou ld  have been fu t i le  to  f i le  a

wr i t ten  reques t  fo r  rehear ing .

"The du ty  to  exhaust  a I1  ava i l -ab l -e  admin is t ra t i ve  remedies  is

p l a c e d  o n  t h e  a g g r i e v e d  p a r t y ,  n o t  t h e  a g e n c y  i t s e l f .  "  M a l c o ] m

P r i c e ,  I n c .  v .  D i s t r i c t  U n e m p l o y m e n t  C o m p e n s a t i o n  B o a r d ,  3 5 0  A . 2 d

' 1 3 0 ,  1 3 3 - 3 4  ( n . C .  1 - 9 7 6 )  ;  W i l l i a m s  v .  D i s t r i c t  o f  C o l u m b i a ,  4 6 ' /  A . 2 d

I 4 O ,  1 4 1  n .  3  ( D . C .  l - 9 8 3 ) .  T h i s  C o u r t  i s  f u l l y  i n  a c c o r d  w i t h  t h a t
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p r i n c i p l e .

I f  these taxpayers  had sought  recons idera t ion  o f  the

d ismissa ls ,  they  cou ld  have pro f fe red  comple te  pe t i t ions  and cou ld

have explained more precisely why t .hey had been incomplete and why

the  incomr : le teness  shou ld  be  excused.

Even i f  the  Pet i t ioners  had indeed pursued requests  fo r

rehear ing  and even i f  such  reguests  had been den ied ,  the  Board

record  wou ld  s t i l -1  re f lec t  tha t  de fec t . i ve  Board  pe t i t ions  had been

f i l - e d .  T h u s ,  t h e r e  1 s  a  b r o a d e r ,  l i n g e r i n g  q u e s t i o n  a s  t o  w h e t h e r

an admi t ted ly  de fec t ive  Board  appea l  can  ever  be  a  l -awfu l -  bas is  fo r

proo f  o f  exhaust ion  o f  admin is t ra t i ve  remedies .  Th is  i s  the  hear t .

o f  the  mat te r  and the  Government .  emphas izes  th is  po in t .

Th is  Cour t  conc l -udes  tha t .  the  f i l i ng  o f  a  de fec t . i ve  pe t i t ion

a t  the  Board  }eve l -  i s  no t  su f f i c ien t  p roo f  tha t  admin is t ra t i ve

remedies  have been exhausted .

The requ i rement  o f  "mak ing  a  compla in t "  to  the  Board  means

f i l i n g  a  p e t i t i o n  t h a t  h a s  b e e n  p r o p e r l y  p e r f e c t e d  i n  t h e  f i r s t

ins tance.  I t  wou ld  make no  sense to  deem an admin is t ra t i ve  appea l

t o  b e  e x h a u s t e d  t h r o u g h  t h e  f i l i n g  o f  a  d e f e c t i v e  a p p e a l  o n  t h e

f ron t  end o f  the  process .  To  do  so  wou ld  be  to  open the  f loodgates

for taxpavers to f i le v

for a Board appeaT.

With  no  en forceab l -e  s t .andards  fo r  oer fec t inq an admin is t ra t rve

assessment  appea lappea l ,  Lhe who le  exerc ise  o f  pursu ing  a  Board

w o u l d  b e c o m e  a  f a r c e .  T h i s  k i n d  o f  s i t u a t i o n  i s

the  leg is la tu re  contempla ted  when i t  e rec ted

c e r f a i n l r , '  n o 1 _ .  w h a t

fhe  recn l i  r emen t  o f
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p r i n c i p l e .

I f  these raxpayers  had sought  recons idera t ion  o f  the

d ismissa ls ,  they  cou ld  have pro f fe red  comple te  pe t i t ions  and cou l -d

have explained more precisely why they had been incomplete and why

the  incomple teness  shou ld  be  excused.

Even i f  the  Pet i t ioners  had indeed pursued requests  fo r

rehear ing  and even i f  such  requests  had been den ied ,  the  Board

r e c o r d  w o u l d  s t i l 1  r e f l e c t  t h a t  d e f e c t . i v e  B o a r d  p e t i t . i o n s  h a d  b e e n

f i l e d .  T h u s ,  t h e r e  i s  a  b r o a d e r ,  l i n g e r i n g  q u e s t i o n  a s  t o  w h e t h e r

an admi t ted ly  de fec t ive  Board  appea l  can  ever  be  a  lawfu l  bas is  fo r

proo f  o f  exhaust ion  o f  admin is t ra t i ve  remedies .  Th is  i s  t .he  hear t

o f  the  mat te r  and the  Government  emphas izes  th is  po in t .

T h i s  C o u r t  c o n c l - u d e s  t h a t  t h e  f i l i n g  o f  a  d e f e c t i v e  p e t i t i o n

a t .  the  Board  l -eve l  i s  no t  su f f i c ien t  p roo f  tha t  admin is t ra t i ve

remedies  have been exhausted .

The requ i rement  o f  "mak ing  a  compla in t "  to  the  Board  means

f i l i n g  a  p e t i t i o n  t h a t  h a s  b e e n  p r o p e r l y  p e r f e c t e d  i n  t h e  f i r s t

ins tance.  I t  wou ld  make no  sense to  deem an admin is t . ra t i ve  appea l

t o  b e  e x h a u s t e d  t h r o u g h  t h e  f i l i n g  o f  a  d e f e c t i v e  a p p e a l  o n  t h e

f ron t  end o f  the  process .  To  do  so  wou ld  be  t .o  open the  f loodgates

for  taxpayers  to  f i le  v i r tua l l y  any  p iece  o f  paper  as  a  masquerade

f o r  a  B o a r d  a p p e a l .

w i th  no  en forceab l -e  s tandards  fo r  per fec t ing  an  admin is t ra t i ve

appea l ,  the  who le  exerc ise  o f  pursu ing  a  Board  assessment  appea l

wou ld  become a  fa rce .  Th is  k ind  o f  s i tua t ion  is  cer ta in ly  no t  what

t h e  l e g i s l a t u r e  c o n t e m p l a t e d  w h e n  i t  e r e c t e d  t h e  r e q u i r e m e n t  o f
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f i l i n g  a  B o a r d  a p p e a l .

In  conc lus ion ,  wh i le  the  Board  d id  commi t  an  er ro r  in  fa i l ing

to  inc lude in  the  d ismissa l  o rders  a  f i l i ng  dead l ine  fo r  re -

submiss ion  o f  comple t .e  pe t i t ions ,  th is  e r ro r  c rea ted  no  genu ine

bar r ie r  to  exhaust ion  o f  remed ies .  The f i l i ng  o f  de fec t ive

pet i t ions  here in  e f fec t i ve ly  doomed a l l  o f  t .hese Super io r  Cour t

a p p e a l s .  T h u s ,  t h e  S u p e r i o r  C o u r t  l a c k s  s u b j e c L  m a t t e r

j u r i s d i c t i o n  o v e r  t h e s e  a c t i o n s .

WHEREFORE,  i t  i s  by  the  Cour t .  th is

ORDERED t .ha t  the  Mot ion  to  D ismiss

o f  t h e  c o n s o l i d a t . e d  c a s e s  h e r e i n :

Ausur  v .  D is t . r i c t  o f  Co lumbia

Auqur  v .  D is t r i c t  o f  Co l -umbia

Auqur  v .  D is t r i c t  o f  Co lumbia

A u s u r  v .  D i s t r i c t  o f  C o l u m b i a

B a r c e l o  H o t e l s  v .  D i s t .  o f  C o 1 .

ttfu
/  /  d a y  o f  F e b r u a r y ,  L 9 9 7

is  hereby  gran ted  in  each

T a x  N o .  6 2 4 6 - 9 4

T a x  N o .  6 2 4 7 - 9 4

C a 1 - e I o r r l - r e e .  T n C .

m  c  r  L r n a n j { - - l i f . \ /
L  O c  !  n ( J b U I L c t - - * j

v .  D i s t .  o f  C o I .

v .  l j r - s t .  o r  u o - L

T a x  N o .

T a x  N o .

T a x  N o .

n ^ - -  \ T ^
I d   I \ U .

T a x  N o .

6 2 4 8  -  9 4

6 2 4 9  -  9 4

6 2 5 0 - 9 4

6 2 s L - 9 4

6 2 5 6  -  9 4

f ' ha r r r
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C o p i e s  m a i l e d  t o :

N a n c y  S m i t h ,  E s q .
Ass is tan t  Corpora t ion  Counse l
4 4 I  F o u r t h  S t r e e t ,  N . W .
Suite 6 Nort .h
W a s h i n g t o n ,  D . C .  2 0 0 0 1

B r e t t  D .  O r l o v e ,  E s q .
Grossberg ,  Yoche lson,  Fox  & Beyda
21-00 Pennsy lvan ia  Avenue,  N.W.
S u i t e ' 7 ' 7 0
W a s h i n g t o n ,  D . C .  2 0 0 3 7

C l - a u d e t t e  F l u c k u s  I F Y ] l
T a x  O f f i c e r
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