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Opinion for the court by Associate Judge FARRELL.

Opinion of Chief Judge WAGNER, concurring, at p. :

FARRELL, Associate Judge: Plaintiff-gppellant Foster (hereafter “Foster”) sued defendant-
gopdlee George Washington Universty Medicd Center (“theHospitd”) for injuriesshedlegedy auffered
asaresult of negligencereated to the birth of her childin February 1993. The complaint asserted that
the Hospital had breached the standard of care with respect both to pre-delivery evaluationsand, in
severd ways, to the ddivery processitsdf, aswell asinfallingto obtain Foster’ sinformed consent toa
|abor-induced birth. After atrid, thejury returned averdict in favor of the Hospital. Thetria judge
denied Foster’ smotion for judgment notwithstanding the verdict and/or new trid. On apped, Foster

arguesprimarily that thejudge erred in responding (or inadequately responding) to noteswhichthejury
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sent out during deliberations revealing its confusion about the rel ationship between adefendant’ s
negligence and the plaintiff’ s duty to mitigate damages, whichit seemingly took to be aform of

contributory negligence.

We agreewith Foster that there were serious deficienciesin the manner by which thejudge
responded to ajury that had signaed itsconfusion on animportant issue dividing the parties, namely,
whether or to what extent Foster’ sfailure to mitigate her damages should limit her recovery for any
damages caused by the Hospital’ s negligence. At akey juncture the judge accepted the deputy
courtroom clerk’ sinterpretation of ajury noteas* somewhat suggestive’ of (but not “reved[ing]”) a
numerica divison, and so neither read the note nor consulted with counsel and the parties about its
contents or the proper response, thus depriving the jury of requested guidance. Since thejudge's
responseto the note a this sendtive Sage of the proceedings creates an unacceptable risk that the verdict

stemmed from a mistaken understanding of the law, we must reverse and remand for anew trial.

|I. The Facts

Attrid, each Sde put on expert testimony regarding whether or not physiciansemployed by the
Hospital had been negligent inthe prenatd care adminidrated to Foder, the decison to inducelabor, and
the process of ddlivering her child, aswell asinthefalureto obtain her informed consent. Along withits
other defenses, the Hospital contended through witnessestheat Fodter, dthough an excellent candidate for
“biofeedback” that would have amdiorated any injuries she suffered, had spurned recommendationsto
seek suchtrestment. So, a the close of the evidence, the defense requested an ingtruction on mitigation

of damages. Over Fogter’ sobjection that “ thereisno evidenceto support it,” thejudgeinstructed the

jury:
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[t]he plaintiff isrequired to use ordinary careto avoid loss or lessen the

damagesresulting from aphysdan’ snegligence by following theexpert

recommendations of her physcians. In other words, a person who has

suffered injury from reason of adefendant’ snegligenceisboundto use

reasonable effortsto makethe damagesassmdl aspracticd, and to act

in good faith to adopt reasonable methods and follow reasonable

programs of medical care and treatment.

After dmaost two days of ddiberations, the jury sent anote to the judge late in the day, Sating:
“We have been ingructed to determine whether the plaintiff used reasonable efforts to make damages
gndl and actingoodfaith, ec. . . . If wedeterminethat the plaintiff did not do thesethings, isrecovery
precluded by her actions?” Thenext morning, Friday, the judge summoned counsd to the courtroom,
and Fogter’ satorney suggested that thiswas* awonderful opportunity for the Court to curetheerror in
giving the[mitigation] indruction[]” by tdling thejury todisregardit. Alternatively, he suggested thet the
judge“could answer smply no, or ... . answer . . . that thefailure to minimize or mitigate damages does
not preclude recovery, but only precludes those damages as might have been avoided by reasonable
effortsof theplaintiff.” After counsd again proposed “asmple‘no,’” to whichthe Hospitd’ sattorney
objected, the judge wrote out an instruction which Foster’ s counsel unsuccessfully criticized as*“too
amorphousto providespecid guidanceinlight of their note.” Theingtruction, which thejudgedirected
the courtroom dlerk to take back tothejury, sated smply: “Y ou areingructed that you areto determine

the [€]ffect, if any, your findings have on the plaintiff’s claim for damages.”

Shortly beforenoonthat day, thejury sent another noteto thejudge ating, “Y our Honor, we
have, it seems, reached animpasse and are unableto reach aunanimousdecisoninthismaiter.” Foster
asked for amistrial on the ground that the jury had been deliberating for two and a half days, was
“hopelesdy at animpasse,” and wasstill “confug ed] about the mitigation of damagesissue.” But the
judge viewed amidrid to be premature given the length of thetrid and the complexity of the (largely
expert) testimony. Opining from the note on mitigation that thejury might have been seeking “ an easy
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way out” so far, the judge resolved to answer the second note by instructing smply: “Please keep

deliberating.”

At 4:30 p.m. that day, the partieswere summoned to the courtroom and told that the jury had
reeched averdict. Beforereveding theverdict, however, thejudgedeclared, “ L et meput thetwo issues
on therecord thisafternoon that we kind of dedt with.” Thefirs wasthat the deputy courtroom clerk,
Ms. Frances, had “receive[d] anote awhile ago[;] it isnow 20 minutesto five.” (Counsdl for the
Hospital interrupted to say that the note had been received “[a] bout 4:00 p.m. by my record, Y our

Honor.”) The judge continued:

She brought the noteto chambers, but indicated to me shedid not think

it was an appropriate notefor the Court to review. Shesaid it did not

reved asplit, but in her view it was somewhat suggestive. | told her to

sed itintherecord, Sgnit, put it in the jacket and informyou all that

| had indicated to her to do so and have them re-write the note.

Apparently they did not wish to re-write the note. [Emphasis added.]
Infactthenoteread asfollows “If wefind that both ) [defendant] and B [plaintiff] have been negligent] ]

must we find for the )? (We're not referring to damages.).”*

The second issue related to the fact that, smultaneoudy with the just-mentioned note, the jury
asked parmisson to continue ddiberating until 5:15 p.m., forty-five minutes past thenormd dosngtime,
Thejudge explained thet, after consulting with the acting Chief Judge, she had directed the courtroom
cerk totdl thejury that because of budget congrantsthey should deliberate past 4:30 only if averdict
could likely be reached by 5:15, and otherwise should stop and resume on Monday .

! The use of the symbols may have reflected the fact that the jury foreperson was a lawyer.

% Inreality, this description of what the judge told the clerk to tell the jury isagood deal less
(continued...)
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1. Discussion

Fogter’ sdissatisactionwiththejudge strestment of mitigation beginswiththeoriginad ingruction
ontheissue. Shecontendsthat theindructiongiven, which wasderived fromamodd federd onequoted
in George Washington University v. Waas, 648 A.2d 178, 185n.11 (D.C. 1994), failed to assign
the burden of proof onfalureto mitigateto the Hospita “and, moreimportantly, . .. faled toindicate that
thejury could only consder whether Ms. Foster’ srecovery should be reduced if it determined shefailed
to act reasonably inminimizing her damages.” Br. for Appdlant a 25 (emphadsinorigind). Both points
— the burden of proof and the required disregard of only “those damages which could or should have
been lessened or avoided” — aremade explicitly inthe current Standardized Civil Jury Ingructionsfor
the District of Columbia, No. 12-7 (1998).

Fogter’ sdifficulty, besdesthefact that the sandard ingtruction sherelieson did not exist in thet
format thetimeof trid, isthat she did not object to theinitid indruction given on the grounds she now
assarts. Rather, her sole objection wasthat “thereisno evidence to support” amitigation ingtruction, a

complaint not well-taken.® Although our decisionsbeforetria in thiscase had made clear that “the

?(...continued)
problematical than language the clerk in fact may have used. Seeinfra, pages[___ |.
®  Inher motion for judgment notwithstanding theverdict and/or anew trid, aswell ason apped,
Fogter hasaso argued that the mitigation issue waswaived by the Hospital because it was an afirmative
defense not pled under Super. Ct. Civ. R. 8(c). Given our disposition of the case, we need not reach
thisissue. Neverthdess, our caselaw, adthough tending to suggest thet fallureto mitigateisan affirmetive
defense that must be pled in accordance with the rule, see Waas, 648 A.2d at 179 n.3 (“the duty to
mitigateisakinto the doctrine of avoidable conseguences, an affirmative defensewhich may bewaivedif
not pled pursuant to Super. Ct. Civ. R. 8(c) or nat litigated inthetrid court”), holdsthat if such adefense
isactudly litigated at trid, the defense will not be considered waived. Seeid.; Flippo Congr. Co. v.
Mike Parks Diving Corp., 531 A.2d 263, 269 (D.C. 1987) (“aslong as an issue is expressy or
impliedly tried by consent of the parties, regardiessof whether itisraised inthepleadings, thetrid court
isrequiredtoresolveit” (interna quotation marksand citation omitted)); seealso Natural Motion by
Sandra, Inc. v. District of Columbia Comm'n on Human Rights, 687 A.2d 215, 219 (D.C.
(continued...)
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burden of provingthet . . . dameages could havebeen . . . mitigated restswith the party that committed the
breach,” Obelisk Corp. v. Riggs Nat'| Bank, 668 A.2d 847, 856 (D.C. 1995) (internal quotation
marks omitted); see also Edward M. Crough, Inc. v. Department of Gen. Servs. of the
Digtrict of Columbia, 572 A.2d 457, 467 (D.C. 1990), Foster does not persuade us, as she mug,
that thejudgedlowed a*“ miscarriage of justicg” to occur by failing to ingtruct on pointsnot brought to her
attention, particularly whentheingruction given“wasonitsfaceacorrect Satement of thelaw.” Banks
v. Digtrict of Columbia, 551 A.2d 1304, 1309 (D.C. 1988); cf. alsoid. (“Whilethetrid court might
have clarified for thejury the exact contours of contributory negligence. . . no miscarriage of justice

occurred in not doing so” (footnotes omitted).).

Foster does somewhat better, dthough not decisively so, infaulting the judge sresponseto the
firg jury notewhich asked, “If wedeterminethat the plaintiff did not [ make reasonableeffortsto reduce
her damages], isrecovery precluded by her actions’ (emphasisadded). Foster objected and asked the
judgeto answer Imply “na” or, dternaivey, that fallureto mitigatewould bar only those damages Foster
might have avoided by reasonable efforts. Instead thejudgetold thejury, tersely, that “you areto
determinethe [€]ffect, if any, your findings have on the plaintiff’s claim for damages.” In light of
subsaquent events, we know that the jury was struggling to separateligbility from dameages, and Fodter is
certainly right that thejudge could have Spdled out the difference between thetwo moreexplicitly. On
the other hand, viewing the matter as of the time an answer was necessary, the judge could not be sure
the responsesFoster hersdf proposed (especidly asmple“no”) would not midead ajury leaningtothe
view that her damages could have been avoided entirely by the treetment she had spurned — inwhich
caserecovery would indeed be“precluded.” At thisstage, in other words, the judge could (@) fairly reed

3 .
(...continued)

1997) (employment discrimination caseinwhich theemployer’ s“right” to “raisefalureto mitigete’ was

determined not to have been“waived” because the complainant had been questioned on theissue at the

trial-type hearing).
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the note as merdly asking whether fallure to mitigete could affect liability, and (b) answer asshedid, ina
way thet wasneither inaccuratenor uninteligible—telingthejury that its*findings’ onmitigationrelated
to“theplaintiff’ sclam for damages.” Ingenerd, atrid judge“hd g discretionto respondto[g] jury’s
note in the degree of detail the court believe[sis] warranted.” Molovinsky v. Fair Employment
Council, 683 A.2d 142, 149 (D.C. 1996)." Had matters stopped here, we could find no abuse of

discretion on the judge’ s part.

At 4:00 that afternoon, however, after thejury had been indructed a noon to keep ddliberating
despiteits professed state of impasse,thejury sent another communicationtothejudge. It revededthat
infact thejury was serioudy confused about the rel ationship between ligbility and mitigeation of damages,
for it (a) asked whether if thejury found that both the Hospital and Foster had been negligent it must find
for the defendant, and (b) stated that “[w]€ renot referring to damages’ (emphasisadded). Infact,
Fogter’s" negligen]ce]” had never been anissuein the case (contributory negligence had not been raised)
addefrom theissue of whether she had used ordinary care to lessen her damages— which thejury
purported not to mean. Our decigons have recognized that contributory negligence and mitigation are
conceptualy horses of adifferent color. SeeWaas, 648 A.2d at 180; McCord v. Green, 362 A.2d
720, 725-26 (D.C. 1976).° So the note which the jury sent a 4:00 was an obvious call for guidance

* Inthat case, we pointed out that Molovinsky had not “argue]d] . . . that thetrid court’ s statement
[to the jury] wasinaccurate,” and that “[e]ven if adetailed explanation [of the degree of malice
necessary to support punitive damages| might have been more favorableto Mr. Molovinsky,” therewas
“no abuse of discretioninthedecisonto givea'“ short answer’ to aspecific question.” 683 A.2d at 149
(emphasisin original).

® Fogter’ sseparate dlaim that thejudge abused her discretionin not declaring amistria following the
Impasse note has no merit for the reasonsthe judge placed on therecord regarding thelength of thetria
and the complexity of the expert testimony. See, e.g., Salmon v. United Sates, 719 A.2d 949, 956
(D.C. 1997); Weeda v. District of Columbia, 521 A.2d 1156, 1163 (D.C. 1987).
® Aswe stated in McCord:

(continued...)
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bringing into play the principlethat “thetrid court isunder an obligation to respond to ajury’ sconfusion,
particularly wherethejury makesexplicititsdifficulties” Murchisonv. United Sates, 486 A.2d 77,
83 (D.C. 1984) (internal quotation marks and citations omitted).

Nevertheless, thetrid court neither read the note nor revedled its contentsto the parties. Fodter
gaesin her brief that the contents of the note remained unknown to the partiesuntil well after the verdict’
when her atorney read it inthe court jacket while preparing amation for anew trid; the Hospital does
not digoutethat the partieswere not told what it said contemporaneoudy. Insteed, relying solely on her
courtroom clerk’ sinformation that the note “was somewhat suggestive’ in implying though not
“reved[ing]” agplit jury, thejudge ordered the note sedled and had the clerk ingtruct the jury to “re-
write” it, then tell the parties (“inform you al”) what she had ordered.

In proceeding as she did the judge erred. In Hallmon v. United Sates, 722 A.2d 26 (D.C.
1998), this court held:

®(...continued)

The doctrine of avoidableconsequences[aso known as mitigation of
damages| is to be distinguished from the doctrine of contributory
negligence. Generally, they occur -- if at all -- at different times.
Contributory negligence occurs either before or at the time of the
wrongful act or omission of the defendant. On the other hand, the
avoidable consequences generally arise after thewrongful act of the
defendant. Thatis, damagesmay flow fromthewrongful act or omisson
of thedefendant, and if some of these damages could reasonably have
been avoided by the plaintiff, then the doctrine of avoidable
consequences preventsthe avoidable damages from being added to the
amount of damages recoverable.

362 A.2d at 725-26 (quoting 22 AM. JUR. 2D Damages 8 31 (1965) (footnote omitted in original)).

’ Judgment was entered on the verdict, out of the parties presence, dightly short of two weeks after
the verdict was announced.
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[1]t wasimproper for the clerk to respond directly to thejury’ snote, and
thetria judgeshould not have dlowed it. Communicationswiththejury
duringitsddiberationsarejust asmuch apart of thetrid asthevoir dire
or the examination of witnesses, and thus are subject to the strictures of
Crimina Rule 43, which requires. . . that the defendant be present at
every sageof thetrid. With repect to notesto and from thejury, this
court hasconsstently held that adefendant and hiscounsd havearight
to beinformed of all communications from the jury and to offer their
reactions beforethetrid judge undertakestorespond. Inthiscase, as
in any case, the jury’ s message should have been answered in open
court, and defense counsel should have been given an opportunity to be
heard before the trial judge responded.

Id. at 27-28 (internal quotation marks and citations omitted). Thiscivil case, of course, doesnot
implicate Crimina Rule 43, but two thingsare gpparent. First, the judge’ sdecision to havethe clerk
addressthejury created arisk of miscommunication even of asseemingly uncomplicated adirectiveas
“re-writethenote.” (Indeed, as Foster points out, the record does not dlow usto say with complete
cartanty that the messagewasrdayed, Sncethe derk wassmultaneoudy charged with respondingto the
jury’ srequest to keep deliberating after hours). Moreimportantly, on the basisstrictly of theclerk’s
interpretation, the judge found the risk that she hersalf would learn the extent of thejury’ sdivison too
greet to permit her to read the note; shesought no confirmation of the risk by consulting with the parties

and their counsal.

In not reading the note, the judge undoubtedly acted inthegood faith belief that learning of a
numerical split would restrict her ability to ded with further developments. See, eg., Davisv. United
Sates, 669 A.2d 680, 684 (D.C. 1995) (holding, inthe crimina context, that instructions meant to
overcome ajury deadlock are coercive and “ not the kind of measured judicia response the Situation
demands’ after “thejury, intentiondly or inadvertently, [heg] reved[ed] its numerical divison”) (quoting
Smithv. United Sates, 542 A.2d 823, 826 (D.C. 1988)). But putting aside whether thisrule gpplies
with comparable forceto civil cases, an issue we have not decided, the judge was not limited to the

option of returning the note to the jury with directionsto rewriteit. Indeed, that was not apermissble
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choicewhere the source of the concern was merely the courtroom clerk’ s assertion that the note was
“somewhat suggestive.” In somefashion or other, counsd for the parties should have been consulted
about whét to do before the note was returned unanswvered. No case of oursimpliesthat ajudge s hands
aretied asin Davisand Smith, supra, merely because the attorneys (but not the judge) have learned of
anumericd divison; practicaity suggeststhat an instruction concerning who has— and has not — reed

the note can neutralize the risk of coercion in such a case®

Wedo not wishto beseen asunfarly imputing to thejudge knowledge of the confusion about the
law which, unknownto her but knownto us, thejury notereveded. Rather, the contentsof thenoteare
important in assessing the prg udice from the judge sfallureto take dternative steps which she should
have pursued in any case. Thejudge was on natice that the jury earlier had tended to blend the concepts
of liability and damagesand that her supplementd indruction wasfaulted — at least by oneparty — as
“too amorphousto provide specid guidance’; indeed, thejudge hersdf had opined thet the jury might be
usng damagesasacrutch or “aneasy way out” to avoid difficult issuesof ligbility. Atthissenstivesage
of the proceedings, where the jury was signaling its need for additional guidance (and desireto keep
odiberating), thedecisonto return the note without determining itscontentswasprgjudicid error, leaving

the jury in confusion about governing legal principles. Reversal is therefore required.’

8 Wergject the Hospita’ sargument that the judge’ s actions should be viewed under the plain error
standard because Fogter did not object to thejudge sdecisonto returnthe note unread. By thetimethe
judge explained on the record what she had done with the note, thejury had already comeinwith its
verdict, asyet unannounced. Answering the question posed by the note at that point would have been
tantamount to directing the jury to rescind its verdict and reconsider it, a course fraught with mischief.
Nor can Foster be faulted for not having objected when the note wasfirst brought to the judge's
atention, for, asthe judge explained, she had informed the parties of her decison to return it unread only
after that wascarried out (“I told [theclerk] tosedl it . . . and inform you all that | had indicated to her
to do so and have them re-write the note.”).

® Giventhejury’ sclear expression of thefact that it was confused about the relationship between

liability (in theform of “contributory negligence’ not raised in the case) and mitigation of damages, we

rglect the Hospitd’ s argument that the jury might after al have found no primary negligence on the
(continued...)
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Inlight of thisdisposition, it isnot strictly necessary for usto consider Foster’ s remaining
assgnmentsof error. We nonethdessmakethefollowing observaions, in part to guidethe courseof any
retrid andin partto highlight the dangersin apractice we cannot be sureisuniqueto any particular trid

judge.

1. Inthegtatement of facts, we summarized thejudge' sresponse through the deputy courtroom
clerk tothejury’ srequest to be allowed to ddliberate an extraforty-five minutes. Infact what thejury
ended up being told isconsderably less clear, and potentialy much moretroublesome. Because of the

importance of the point, we set out the full colloquy on the subject:

THE COURT: Thesecondissueisintrying to accommodatethe
jurors request to sit until 5:15, | did haveto get permission fromthe
Chief Judgeto do that, Judge Paul Webber, whoisthe Acting Chief. He
specificaly gavehisgpprovd only if they could reech averdict by 5:15,
since that was the time they asked to sit until. That was the
information | relayed to Ms. Frances [the courtroom clerk] to
relatetothejury. Giventhat itis20 minutesto five, itisanon-issue
now, but | put it on the record because the plaintiff did object.

MR. GLEASON [Counsd for the Hospitdl]: Y our Honor, one
clarification: The message being conveyed to thejury wasthey had to
reach a verdict by 5:15, or come back on Monday?

THE COURT: Right. He [Judge Webber] just wanted to know
if wewere going to spend the over-time fundsthat they weregoing to
reach averdict, and that would be the end of the case. If they can't
reach averdict, tell them no and have them come back on Monday.

MR. GLEASON: | see.

9 .
(...continued)

Hogpitd’ spart, sothat Foster’ sfallureto request specid interrogetoriesin theverdict formbarsher from

raising the mitigation issue. See Robinson v. Washington Internal Med. Assocs., 647 A.2d 1140

(D.C. 1994).
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M[R]. NEWMAN [Counsdl for Foster]: Wejust wanted to
make sure they were going to deliberate without atime limit.

THE COURT: That wasjust for monetary reasons, because of
the budget we are not dlowed to St pagt acertan timewithout approval.
That wastheonly way | got gpprovd. It wasnot totell them they had
until 5:15, only we weren’'t going to put out the money in terms
of the Court Reporter and Ms. Frances to have them come
back on Monday. That isall.

All right, I dobdlieveMs. Frances conveyed that informationto
thejurors.

[MS. FRANCIS): | did, Y our Honor and counse told me how
they felt about it. [Emphases added.]
Thiscolloguy wdl illudratesthe danger, inal but srictly ministerid métters, of the court Speeking to the
jury indirectly through the clerk. One canimagine without difficulty the reactions of jurorstold by the
clerk that the court “wasn't going to put out the money” to pay the court reporter and derk overtimein
order to dlow further ddiberations, only “to have [thejury] comeback on Monday.” The point isnot
that thiswas said, but that we do not know exactly what was said on asensitive subject. Inmattersof
substance, including the responseto virtualy any jury note during deliberations, the clerk should not be

expected to act as an oral messenger.

2. Incaseof retrid, thetria judge should reconsider the refusdl to give Foster’ s requested
ingtruction that the Hospital could be held liableif the jury found that any one of Foster’ sdternative
theories of negligence had been proven. Although someof the (at least) Six theoriesshealeged were
Interdependent, others appeared to be free-standing; the claim, for example, that induction of her labor
and delivery was not medically necessary would seem independent of the claim that the ddlivery was
performed in anegligent and traumatic manner. \We do not opine further on theissue sincetheright

answer may depend on how Foster tailors (or streamlines) her case at the new trial.
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3. Thetrid judge singructions on informed consent were not erroneous. Theingdructions, as
given, wereaufficdent toalow Foger to arguethat one aspect of theHospitd’ snegligencewasindlowing
anon-Board-certified resident to perform the delivery without obtaining Foster’ s consent to (or

designation of) the resident.

4. Lastly, thiswasnot aresipsaloquitur case, and the judge correctly refused to give that
instruction. See Quin v. George Washington Univ., 407 A.2d 580, 584 (D.C. 1979) (doctrine
Ingpplicable where the tesimony showed “two equdly plausble condusons” onephyscian negligence

and the other that the injury arose “from natural causes’).

The judgment of the Superior Court is reversed and the case remanded for a new trial.

So ordered.

WAGNER, Chief Judge, concurring: | concur in the result reached by the court. However, in
my opinion, theerror requiring reversd indludesnot only thetria court’ sdecisontoreturnthejury’ snote
without determining itscontents, but dsoitsfallureto respond adequatdy tothejury’ searlier inquiry asto
whét to doif they determined that Foster did not make reasonabl e effortsto mitigate her damages. The
origina mitigation instruction had failled toinform thejury what effect afactud finding of afalureto
mitigate should have onthar verdict. Inresponseto the note, the court Smply ingtructed the jury only
that it should“ determinethe[ € ffedt, if any, your findingshaveontheplaintiff’ sdaimfor damages” This
response did not go nearly far enough, particularly given theinadequiacy of the court’ searlier indruction.
Reather, there-indruction | eft the jury without guidance on aprinciple of law essentid to their decison.
Foster’ s counsel requested asaresponseto thejury’ s note “that the failure to minimize or mitigate

damages doesnot precluderecovery, but only precludesthose damages as might have been avoided by
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reasonableeffortsof theplaintiff.” Thisstatement comportswiththewell-settled law onthisissue, and,
If given asanindruction, it would have cleared thejury’ sconfuson. “Whereajury hasdemondrated
confusion, . .. thetrid judge may not alow that confusion to continue, but must meke an gppropriteand
effective response.” Whitaker v. United Sates, 617 A.2d 499, 501 (D.C. 1992) (citing Murchison
v. United Sates, 486 A.2d 77, 83 (D.C. 1984)) (other citationsomitted). Here, thejury made clear

itsdifficulties, and thetrial courtdid not “‘clear them away with concrete accuracy.”” 1d. (quoting
Bollenbach v. United States, 326 U.S. 607, 612-13 (1946)). Thejury was |€eft to determine the
effect of afalureto mitigate on their verdict without guidance onthe controlling legd principles. Their
subsequent note, which went unanswered, demonstrates further their confusion. For thesereasons, |

agree that reversal isrequired.

! See Gamble v. Smith, 386 A.2d 692, 695 n.8 (D.C. 1978); Hill v. Liner, 336 A.2d 533, 535
(D.C. 1975) (citing W.B. Moses & Sonsv. Lockwood, 54 App. D.C. 115, 120, 295 F.2d 936, 941
(1924)); Brandon v. Capital Transit Co., 71 A.2d 621, 622-23 (D.C. 1950); see generally
Edward M. Crough, Inc. v. Department of General Servs. of the District of Columbia, 572
A.2d 457, 466-67 (D.C. 1990).





