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(Argued May 14, 1998 Deci ded Septenber 10, 1998)

Andrew L. Hurst, with whom Gordon W Hatheway, Jr. was on the brief, for
appel | ant .

Kirk D. Becchi, wth whom Terrence MR Zic was on the brief, for
appel | ees.

Bef ore Ruz, Associate Judge, and GaLLAGER, Senior Judge and

KiNg, Associ ate Judge, Retired.”

Ru z, Associ ate Judge: The appel lant, Alan A. D Anbrosio, sued Conmunity
Managenment Corporation (CMC) for negligence, and the Col onnade Council of Unit
Owners (the Colonnade Council) for negligence, breach of contract and fraud,
after a pipe behind a wall of his condoniniumunit at the Col onnade Condom ni um
froze and burst, causing damage to his property. CMZ and the Col onnade Counci l

jointly responded to D Anbrosio's conplaint with an answer and a notion for

Judge King was an Associate Judge of the Court at the tine of argunent.
Hi s status changed to Associ ate Judge, Retired, on Septenber 1, 1998.

2 D Anbrosio alleges that CMC is the managi ng agent for the Col onnade
Council, responsible for building maintenance.
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summary judgnent on the negligence and breach of contract clains. After
conducting a hearing on that notion,® and twice granting D Anbrosio's notions to
amend his opposition to CMC's and the Colonnade Council's notion for sunmary
judgnment the trial court granted summary judgnment on the negligence and breach
of contract claims. The trial court also disnissed the fraud claimfor failure
to state a claim under Super. C. Cv. R 12 (b)(6) and 9 (b). D Anbrosi o
appeal s contending that summary judgnment in favor of CMC and the Col onnade
Council was inproperly granted because material issues remained in dispute, and
that his conplaint for fraud stated an adequate clai mand was wongly di sm ssed.
We find no error in the grant of summary judgnment on the negligence and breach
of contract clains. We concl ude, however, that the trial court inproperly
di smssed D Anbrosio's fraud claim and therefore reverse and renmand for further

proceedi ngs consistent with this opinion.

The trial court based its grant of summary judgnent for the Col onnade
Council on the unanbi guous |anguage of the Col onnade Council's Bylaws, which

state in pertinent part,

The [ Col onnade] Council shall not be liable for any
failure of water supply or other services to be obtained
by the council or paid for out of the common expense
funds, or for injury or damage to person or property
caused by the elenents or fromany pipe, drain, conduit,
appl i ance or equi pnent

3 The record contains no transcripts fromthis hearing.
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(Enphasis added by trial court). |In granting summary judgnent in favor of CMC
the Col onnade Condomi niunm s nanaging agent, the trial court explained that
D Anbrosio failed not only to present evidence of CMC s responsibility for pipe
mai nt enance sufficient to create a dispute about a material fact, but noreover
to specify any negligent acts or omi ssions committed by CMC. Finally, the trial
court disnmissed D Anrbrosio's claimthat he was fraudul ently induced to purchase
the apartment when representatives of the Colonnade Council deliberately
m si nfornmed him about the condition of the building. In paragraph 17 of his
conpl aint, D Anbrosi o cont ended:

Prior to purchasing Penthouse Unit 6 in the Col onnade

Plaintiff inquired of representatives of Defendant The

Col onnade concerning the condition of the building and

Pent house Unit 6. He was advised that there were "no

probl ens" when in fact an incident sinmlar to that which

befell the Unit in 1994 had occurred el sewhere in the

building in 1991, and when in fact their [sic] existed

pl umbi ng problens with respect to the tear valves and

systems as well as significant ceiling leaks in the

pent houses and hal | ways. Disclosure of these conditions

was not nmade to Plaintiff when he inquired and this
nondi scl osure was fraudul ent under the circunstances.

Par agraph 18 conti nued:

Had truthful disclosures been nade to Plaintiff he would
not have acquired Penthouse Unit #6, would not have
sustai ned the damages to the Unit, and would not have
incurred the expenses of owning, maintaining, and
rehabilitating the Unit.

The trial court concluded that D Anbrosio "sinply failed to allege the required
particularities with regard to at least three of the essential elenents of

fraud."



This court reviews a trial court's grant of sunmary judgnment according to
the same standard applied by the trial court, after an i ndependent review of the

record. See Holland v. Hannan, 456 A 2d 807, 814 (D.C. 1983). In addition,

A notion for sunmary judgnent shoul d be granted whenever
it is shown "that there is no genuine issue as to any
material fact and that the nmoving party is entitled to
a judgnment as a matter of law " Super. . Cv. R
56(c)[.] The noving party's "initial responsibility"
consists of "informng the [trial] court of the basis
for its notion, and identifying those portions of the
pl eadings, . . . together with the affidavits, if any,
which it believes denonstrate the absence of a genui ne
i ssue of material fact." Celotex Corp. v. Catrett, 477
U S 317, 323, 106 S.Ct. 2548, 2553, 91 L.Ed. 2d 265
(1986)[.] If the novant neets this standard, then the
burden shifts to the non-noving party "to nmake a show ng
sufficient to establish the existence of an elenent to
that party's case, and on which that party will bear the
burden of proof at trial." Celotex Corp. v. Catrett
supra, 477 U.S. at 322, 106 S.Ct. at 2552[.] Mer e
conclusory allegations on the part of the non-noving
party are insufficient to stave off the entry of sumary
j udgnent .

Musa v. Continental Ins. Co., 644 A 2d 999, 1001-02 (D.C. 1994) (other citations

om tted) (enphasis added).

In this case, OCMC and the Colonnade Council net their "initial
responsibility" by presenting the above-quoted |anguage from the Col onnade
Condominium Bylaws limting liability and an affidavit from the Colonnade
Council's resident manager. The Bylaws expressly preclude D Anbrosio from

hol di ng the Col onnade Council liable "for damage to . . . property caused by the
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el ements or from any pipe." Col onnade Condom nium Byl aws, Art. VII, 8 6. See
Lacy v. Sutton Place Condom nium Ass'n, 684 A 2d 390, 393 (D.C. 1996) (affirm ng
summary judgnment for a condom nium association and nmanagenent conpany in a
negl i gence action when a resident was injured in an area which the condomn nium
byl aws had placed off-limts, naking the resident a trespasser with limted
rights). "The bylaws of the condoni nium association are a form of private |aw

maki ng, and i ndividuals who choose this form of ownership, by agreenent, forego

sonme of the traditional incidents of ownership.”™ 1d. (quotations omtted). The
resident manager's sworn affidavit was based on "information obtained from
various sources, including [her] personal experience ., the [Col onnade]

Council's records, docunents naintai ned by the [ Col onnade] Council in the regul ar
course of business, and other information obtained by [her] in the regul ar course
of business.” The resident manager asserted in her affidavit that "[a]t all
tinmes relevant to the allegations made in the Conplaint, Comunity Managenent
Corporation [CMC] was not responsible for the maintenance of the water pipes at

t he Col onnade Condom nium"

D Anbrosi o responded to CMC and the Col onnade Council's notion for sumary
judgnent with a nenorandum of points and authorities and his own affidavit, in
which he outlined four reasons why a dispute over material facts precluded
sumrary judgnent. D Anbrosio first pointed to other sections of the Byl aws,

whi ch place responsibility with the condom nium unit owner for naintenance of

plunmbing fixtures and other appliances wthin that owner's unit, and
responsibility for maintaining "general conmmon elenents,” including pipes, wth
t he Col onnade Council. D Anbrosio insisted that when read al ongsi de these ot her

sections of the Bylaws, the limtation on liability clause could not control in
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a situation of danage caused by comon pipes beyond the reach of a unit owner.
D Anmbrosio further relied on the past practice of the Colonnade Council of
repairing damage to units caused by simlar |eaks, prom ses nade to D Anbrosio
by the resident manager after the pipe burst that the Col onnade Council would
take responsibility for the damage to his unit,* and a "comopn-sense readi ng" of
the Bylaws to fix liability for maintaining comopn elenent pipes with the
Col onnade Council. As to the notion for summary judgnent for CMC, D Anbrosio
contended that CMC had failed to provide any facts to support its "bald

assertion" that it was not responsible for the pipes or the danage.

Vi ewi ng the Col onnade Bylaws as a whole, as D Anbrosio requests, we find
no | anguage inconsistent with the unanbiguous neaning of the limtation on
liability clause. See Sagalyn v. Foundation for Preservation of Historic
Georgetown, 691 A 2d 107, 111 (D.C. 1997) ("[We adhere to an 'objective |law of
contracts, which neans that the witten | anguage will govern the parties' rights,
unless it is not susceptible of clear nmeaning or absent other circunstances not
pertinent here."). The provisions in the Bylaws allocating responsibility as
between the unit owners, with respect to pipes in their units, and the Col onnade
Council, with respect to pipes in combpn areas outside individual units, do not

inany way nodify or limt the provision in the Byl aws that the Col onnade Counci l

4 In his nmenorandum of points and authorities in opposition to the
defendants' notion for summary judgnent, D Anbrosio cited
to his own affidavit in asserting first that the resident nanager of the
Col onnade Condomi nium “represented to [D Anbrosi o] that the Council would assune
responsibility for the damages to [D Anbrosio's] prem ses," and next that the
same resident manager "acknow edged that CMC would be paying for the danage."
In his affidavit, D Anbrosio stated that the resident manager told himthat the
Col onnade Council would pay for the repairs to his apartment; the affidavit does
not nention CMC on this issue.



is not responsible for damages from "any pipe." The former provision deals with
mai nt enance responsibilities; the latter provision is a matter of financial risk
al | ocati on. D Anbrosi o noreover failed to produce the other evidence he clai ned
exi sted, even assunming it were adm ssible, to overcone the Bylaws' unanbi guous
| anguage, such as the Colonnade Council's alleged past practice of paying for
damage to other condomi nium units in simlar circunstances. See Mller wv.
Anmerican Coalition of Citizens with Disabilities, Inc., 485 A 2d 186, 191 (D.C
1984) (" Appellant may not hold back any evidence or fail to make full disclosure
of the facts upon which []he relied for recovery.") (quoting Yates v. District
Credit Cothing, Inc., 241 A 2d 596, 599 (D.C. 1968)). D Anbrosio thus failed
to put forth the evidence of contested material facts necessary to defeat the
motion for summary judgnent, despite permssion fromthe trial court to twce
suppl enent his opposition to the notion for summary judgnent, and despite the
availability of the option of filing an affidavit under Super. . Cv. R 56
(f), % which

af fords protection against the premature or inprovident

grant of summary judgnent [by permitting a nonnovant to

file] . . . an affidavit stating how discovery would

enable him or her to effectively oppose the summary
j udgment notion.

> Super. . Cv. R 56 (f) reads:

Should it appear fromthe affidavits of a party opposing
the nmotion that the party cannot for reasons stated
present by affidavit facts essential to justify the
party's opposition, the Court nay refuse the application
for judgnent or my order a continuance to permt
affidavits to be obtained or depositions to be taken or
di scovery to be had or nmay make such other order as is
just.
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McAl lister v. District of Colunbia, 653 A 2d 849, 852-53 (D.C. 1995).°¢

Simlarly, even assuming that the Bylaws' limtation on the Col onnade
Council's liability did not provide a conplete defense to CMC, D Anbrosio failed
to submit to the trial court any evidence sufficient to create a material issue
regarding CMC' s responsibility for the pipe which froze and burst, in the face
of the resident nmanager's affidavit denying that CMC was so responsible. The
general statements contained in flyers and other information provided to
condom niumresidents regarding CMC s activities at the Colonnade in D Anbrosio's
suppl enental filings,” do not specify any duty owed by CMC or negligent act by
CMC in relation to D Anbrosio or the particular pipes in question. See
McAl | ister, supra, 653 A 2d at 852. As there were no material facts in dispute
and t he Col onnade Council and CMC were entitled to judgnment as a matter of |aw,

summary judgnent on the breach of contract and negligence clains was proper.

¢ This court clarified in Beegle v. Restaurant Mgnt., Inc., 679 A 2d 480
487 n.8 (D.C. 1996), that

[fliling of the affidavit is required to preserve the
Rule 56 (f) contention that disposition of the nbtion
shoul d be del ayed pending discovery and to avoid the
premature grant of summary judgnent.

(Enphasi s added.)

7 Exanples include a "Progress Report" fromthe Col onnade Council stating
that "CMC and our own in-house nanagenment and engineering staff wll all be
wor ki ng together as a team" and a Col onnade newsl etter reporting on the response
to the winter weather whi ch damaged D Anbrosi o's apartnent, which stated, "[t]he
fact that we experienced only ninor inconvenience, with a single exception, is
a tribute to the hard work and skill of our managenent and engineering staff."



We agree, however, that the trial court incorrectly granted the Col onnade

Council's nmotion to dismss the fraud count. The trial court concl uded,

[ D Anbrosi o' s] all egation that [the Col onnade' s]
representative comitted fraud is too vague and
anmbi guous to withstand a dismssal nmotion. It is based
on the allegation, stated in his Conplaint at paragraph
17, that he was advised, on inquiry, at the time of
purchasing his condom nium unit, that there were "no
problens" with the building in general, when in fact
certain plunbing problens had previously occurred in the
bui | di ng. Such a general inquiry, and the vague
response cited thereto, appear grossly inadequate to
factually support a claim of fraud related to the
purchase of plaintiff's condom niumunit.

The trial court also

noted that in support of his opposition to defendants'
summary judgnent notion, which the court previously
granted as to [the negligence and breach of contract
counts], [D Ambrosio] had submitted an affidavit which
presented sonme additional factual statenments regarding
the fraud issue.!® Such affidavit was not proffered by
[D Anbrosio] in his opposition to [the Colonnade
Council's] notion to disnmss. However, even if it were
proper for the court to consider these additional facts,
which were not part of the conplaint, they would still
not solve [D Anbrosi o' s] inadequacy of pleading problem
as to the fraud count; even wth such affidavit,
[D Anbrosi o] has not plead all essential elenments of
fraud.

8 Paragraph 17 of D Anbrosio's conplaint stated that "representatives" of
t he Col onnade Council advised himthat there were "no problens" with the building

and Penthouse Unit 6. In D Anbrosio's affidavit, filed with his opposition to
t he Col onnade Council and CMC' s notion for summary judgnent, D Anbrosio added the
following relevant details not included in his conplaint: 1) t he
"representatives" of the Colonnade Council were the resident nmanager and

president of the Colonnade Condonminiunm 2) D Anbrosio's inquiry specifically
referred to "problens with Apartnent PH 6 in the past;" and 3) D Anbrosio al so
asked about the condition of "the penthouse floor in the area around the subject
apartnment." (Enphasis added.)
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Generally, this court may affirm the trial court's disnmissal of a claim
under Super. C. Cv. R 12 (b)(6) only if
it appears that a plaintiff can prove no facts in
support of the claimwhich would entitle the plaintiff
to relief. \When considering a notion under this rule,
the court nust construe the conplaint in the |ight nopst
favorable to the plaintiff, assum ng for purposes of the
notion that the allegations of the conplaint are true.
Vi ncent v. Anderson, 621 A 2d 367, 372 (D.C. 1993) (internal citations omtted).
When the claimis for fraud, however, we must al so consider whether the conpl ai nt
is pleaded with particularity, as required by Super. C. Cv. R 9 (b).° Fraud,
whi ch nmust be established by clear and convi ncing evidence, is conprised of five
el ement s:
(1) a false representation, (2) in reference to nmateri al
fact, (3) made with know edge of its falsity, (4) with
the intent to deceive, and (5) action is taken in
reliance upon the representation.

Bennett v. Kiggins, 377 A 2d 57, 59 (D.C. 1977), cert. denied, 434 U S 1034

(1978) (citing Super. C. Cv. R 9 (b)) (other citations onmtted).

In addition, the court must not overlook Super. Ct. Cv. R 8 (a)(2), which
calls for a plaintiff to file only "a short and plain statement of the claim
showi ng that the pleader is entitled to relief.” See also Mtchell Energy Corp.
v. Martin, 616 F. Supp. 924, 927 (S.D. Tex. 1985) ("The relationship between

[Rules 8 (a) and 9 (b)] is conplenentary. . . . [The rules] nust be read in that

°® Super. C. Cv. R 9 (b) provides:

In all avernents of fraud or nistake, the circunstances
constituting fraud or mistake shall be stated wth
particularity. Malice, intent, know edge, and other
condition of mnd of a person may be averred generally.
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fashion, avoiding an exclusive focusing on the requirements of one or the
other.") (quoting Brown v. Joiner Int'l, 523 F. Supp. 333, 335-36 (S.D. Ga.
1981)) .1 According to the United States Court of Appeals for the District of

Colunbia Circuit,

[r]eading these two provisions in conjunction 'normally
. means that the pleader nust state the tine, place
and content of the false msrepresentations [sic], the
fact m srepresented and what was retained or given up as
a consequence of the fraud.'

Kowal v. M Conmunications Corp., 305 U.S. App. D.C. 60, 67, 16 F.3d 1271, 1278
(1994) (quoting United States v. Cannon, 206 U.S. App. D.C 405, 417, 642 F.2d

1373, 1385 (1981), cert. denied, 455 U.S. 999 (1982)).%

Revi ewi ng D Anbrosio's conplaint under these standards, we conclude that
the trial court erred in dismssing D Anbrosio's fraud count against the
Col onnade Council. While the conplaint of fraud was pleaded in extrenely "short
and plain" terns, D Anbrosio did allege the tinme as "[p]rior to purchasing” his
unit; the context of the paragraph nmekes clear that the place of the alleged

fraud was the Col onnade Condom nium the content of the msrepresentation were

1 Super. C. Cv. R 8 (a) and 9 (b) are identical to the corresponding
Federal Rules of Civil Procedure, and "we may |look to federal court decisions
interpreting the federal rule as 'persuasive authority in interpreting [the |oca
rule].'" oldkind v. Snider Bros., Inc., 467 A 2d 468, 472 (D.C 1983) (quoting
Val e Properties, Ltd. v. Canterbury Tales, Inc., 431 A 2d 11, 13 n.3 (D.C
1981)).

1 W have found no case which requires, as the Col onnade Council asserts
wi thout cited support, that D Anbrosi o rmust prove that the Col onnade Council was
somehow an interested participant, and not a "stranger to the transaction,'
bet ween D Anbrosio and the condomi niumunit seller
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statements that there were "no problens" with the building or penthouse unit 6;
and what D Anbrosio "gave up" was the opportunity not to purchase the penthouse
unit that resulted in the "expenses of owning, maintaining, and rehabilitating

the Unit." See id.

The trial court concluded, w thout el aboration, that D Anbrosio "failed to
allege the required particularities with regard to at least three of the
essential elenents of fraud.” We di sagree. D Anbrosio has pleaded, in
particul ari zed but concise form each of the five elenments of fraud. See
Bennett, supra, 377 A 2d at 59. Furthernore, the pleading satisfied one of the

pur poses of Rule 9:

[to] ensure[] that the allegations are specific enough
to inform [the Colonnade Council] of the act of which
[D Anbrosio] conplains and to enable [it] to prepare an
effective response and def ense.

Mtchell, supra, 616 F. Supp. at 927.** Therefore, while we affirm the trial
court's grant of summary judgnent to both defendants on the negligence and breach
of contract counts, we reverse and renmand the dism ssal of D Anbrosio's conpl ai nt

of fraud agai nst the Col onnade Council.

2. The other two purposes of Rule 9 (b) are:

[to] elimnate[] those conplaints filed 'as a pretext
for discovery of unknown wongs . . .' [; and] to
protect defendants from unfounded charges of w ongdoi ng
which injure their reputati ons and goodwi l|.

Mtchell, supra, 616 F. Supp. at 927 (quoting Gross v. Diversified Mrtgage
I nvestors, 431 F. Supp. 1080, 1087 (S.D.N. Y. 1978)).
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So ordered.





