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David B. Goodhand, Ass stant United States Attorney, with whom Wilma A. Lewis, United
Sates Attorney, and John R. Fisher and Mary-Patrice Brown, Assstant United States Attorneys, were
on the brief, for appellee.

Before TERRY and ReID, Associate Judges, and BELSON, Senior Judge.

BELsON, Senior Judge: Appd lantswere convicted of unlawful parading and assembling on
Supreme Court groundsinviolation of 40 U.S.C. § 13k (1994). They argueon gpped thet thegpplication

of that statute violates their First Amendment rights by impermissibly prohibiting speech. We affirm.

On January 17, 1997, members of the Supreme Court Police obsarved gppd lants demondrating
onthe sdewak below the Supreme Court plazaarea. Shortly thereafter, gopdlantsbeganto moveasa
group ingdethe plazaareato thetop of the sepsleading to the Court'smain entrance. Once gppd lants
reached the main entrance they unfurled abanner thirty feet long by four feet wide which reed “ STOP
EXECUTIONS,” and they began to sing and chant in unison.

Thepalice verbdly warned appd lantsthat they werein violaion of § 13k, and would be arrested
if they continued. After handing gopdlantsasmdl card which outlined the contents of § 13k and giving
themtheopportunity todes g, the palicearrested gppe lantsand charged them with unlawful paradingand

assemblage on Supreme Court grounds.

Inanorury trid, thetrid court found gopdlants guilty of violating § 13k, which providesthet “[i]t
shdl beunlawful to parade, sand, or movein processonsor assemblagesin the Supreme Court Building
or grounds, or to display therein any flag, banner, or device designed or adapted to bring into public notice
any party, organizetion, or movement.” The court rgected gopdlants contention thet the Supreme Court
plazawas either a public forum or agovernment-designated public forum. Instead, thetria court
conduded that the plazawas anonpublic forum, and that dause 1 of § 13k (the* congregation dause’) is
constitutional as applied to prohibit appellants’ protest.
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Appdlantsargueherethat the Supreme Court plazaisagovernment-designated publicforum, and
thusany lawsregulating Soeech inthe plazashould be subject to the same drict level of scrutiny applied
totraditional publicfora. Appellantsaso contend that § 13k isacontent-based regul ation of speechand

is unconstitutional because it is not narrowly tailored to serve a compelling government interest.*

The government, on the other hand, contendsthat the plazaiisanonpublic forum, and thus 13k’s
redrictionson gpeech aresubject toamorerdaxed levd of scrutiny. Spedificdly, the government contends
that 8 13k iscondtitutiona under the First Amendment becauseit isreasonable and does not conditute

viewpoint discrimination.

“[T]he Court [has] identified threetypesof fora: thetraditiona public forum, the public forum
created by government designation, and the nonpublic forum.” Corndiusv. NAACP Legal Defense &
Ed. Fund, Inc., 473 U.S. 788, 802 (1985) (citing Perry Educ. Ass nv. Perry Local Educators Ass'n,
460 U.S. 37 (1983)). “Traditiond public foraare defined by the objective characteristics of the property,
suchaswhether, * by long standing tradition or by government fiat,” the property hasbeen‘ devoted to
assembly and debate.’” Arkansas Educ. Televison Comm' nv. Forbes, 523 U.S. 666, 677 (1998)
(quating Perry, supra, 460 U.S. & 45). Any attempt by the government to limit speechinapublic forum

1 Appdlantsdso makeanumber of dternaivearguments. Firg, they arguethat dlause 2 of 40
U.S.C. 8§13k -- the*banner dausg’ -- isan uncongtitutionally overbroad regulation of peech. However,
asthetrid court held, if gppelantsarequilty of violating dause 1 of 40 U.S.C. § 13k -- the* congregation
cdause” -- and cdlause 1iscondtitutiond, it isnot necessary to address the condtitutiondity of the banner
clause. Second, gppellants contend that thetrial court erred in denying their motion for judgment of
acquittal astothecongregationdause. Wergect thisargument for the samereasonswerg ect gppdlants
arguments on the merits. Third, appellants dlegethat thetria court erred in failing to dismissthe
informationsasduplicitous. Inraisng thisissue, gopd lantsassart that the banner and congregation dauses
of 8 13k aretwo separate offensesthat the government improperly charged conjunctively inthesame
count. Certainly, asthe Supreme Court stated in Grace, “[s]ection 13k prohibitstwo digtinct activities.”
461 U.S. at 175. Neverthdess, “[t]he government may in asingleinformation. . . chargedl of the
prohibited actsin the conjunctive and under such charge proceed to prove any oneor moreof theacts.”
United Satesv. Miqueli, 349 A.2d 472, 475 (D.C. 1975) (citations omitted).
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will besubjecttoadrict leve of scrutiny. Thepreciseleve of such scrutiny will depend onwhether the
government restrictions are content-based or content-neutral. Content-based restrictions must be
“necessary to srve acompelling Sateinterest and [must be] narrowly drawntoachievethat end.” Perry,
supra, 460 U.S. a 45 (emphassadded) (citation omitted). Content-neutrd redtrictionsof thetime, place,
and manner of expressonmay beenforcedif they are” narrowly tallored to serveasignificant government
interest, and leave open ampledternative channd sof communication.” 1d. (emphasisadded) (citations
omitted).

Unliketraditiona public fora, government-designated public foraare created by “ purposeful
government action.” Forbes, supra, 523 U.S. a 677. “The government doesnot cregte a[designated]
publicforumby inaction or by permitting limited discourse, but only by intentionaly opening anontraditiona
public forum for public discourse” Corndlius, supra, 473 U.S. a 802. “If the government excludesa
gpeeker who falswithin the dassto which adesgnated public forum ismeade generdly avalladle, itsaction
Issubject to drict scrutiny.” Forbes, supra, 523 U.S. a 677 (citing Corndlius, supra, 473 U.S. a 802,
United Satesv. Kokinda, 497 U.S. 720, 726-27 (1990) (plurality opinion of O'Connor, J.)).

Fndly, “[w]herethe property isnot atraditiond publicforum and the government hasnot chosen
to cresteadesgnated publicforum, the property isaither anonpublicforumor not aforumat dl.” Forbes,
upra, 523U.S. a 677. In such acase, the government can regulate gpeech “aslong asthe restrictions
arereasonable and not an effort to suppress expression merely because public officials oppose the

speaker'sview.” Cornelius, supra, 473 U.S. at 802.

Pearsonv. United Sates, 581 A.2d 347 (D.C. 1990), presented this court with achalengeto
the congtitutiondity of 8 13k smilar to the challenge mounted by appellants here. The gppdlantsin

Pearson wereamong fifty thousand protestorswho participated intheannua “Marchfor Life’ tothe
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Supreme Court to protest the Court’ s decisionin Roev. Wade? Id. at 349. Although the vast mgjority
of thefifty thousand protestors demondgtrated legaly dong the sdewa ks and streets surrounding the
Supreme Court plaza, Pearson and others entered the plazaareaand were arrested pursuant to 8 13k.
Id. After conviction of violating, inter alia, 8 13k by unlawful parading and assemblage on Supreme Court
grounds, the Pearson gopd lants pressed beforethis court the argument thet the plazawas agovernment-
desgnated public forum because the Court regularly permitted accessto the plazato atorneysand others
associated with the Court’ s casesin order to disseminate information to themedia. 1d. at 353. We

rejected that argument, however, holding:

Evenif, asgppdlantsassart, the Court “regularly” permitsthepressand
mediato usethe plazaand sepsfor reporting purposes, thispractice does
not compromise the non-public status of the Court and itsgrounds. At
mog, if suchactioncregted a® limited” publicforum, theconditutiond right
of accesswould extend only toother ectivitiesof amilar character. Perry,
supra, 460 U.S. at 48, 103 S. Ct. at 956. Clearly appellants
demondtration activity isnot of smilar character to that of the media,
atorneys, and otherswho usethe Court’ sgroundsfor thelimited purpose
of disseminating information about and from the Court to the public.

Here, gppdlantsrely on Pearsonto advancethar postionintwoways. Frg, gopdlants attempt
to digtinguish Pearson from the indtant case by suggesting that the record in Pearson “was devoid of any
evidence whatever which showed that the plaza[had] been used for public expression by the media,
atorneys, andothers” Appd lantsfurther suggest thet, unliketherecordin Pearson, therecordinthiscase
“isrepletewith credibleevidencethat theplazais, indeed, used by the media, by atorneysand litigants,
by professorsand other scholars and by commerad filmmekers” The explicit assumption underlying our
holding in Pearson, however, defeats this attempt at distinction. The Pearson holding assumed the

exigenceof activity “of themedia, attorneys, and otherswho use the Court’ sgroundsfor the limited

2 410 U.S. 113 (1973).



6
purpose of disseminating informeation about and from the Court to the public,” and concluded that “this
practice does not compromise the non-public satus of the Court anditsgrounds” Id. a 353. Therefore,

we reject appellants suggested distinction between this case and Pear son.

Second, appdlantsattach agreat ded of Sgnificanceto theabove-quoted “a mog, if” language
In Pearson which addressed, but did not adopt, the hypothesis that the plaza might have becomea
government designated public forum. Id. Appellantsarguethat this language, in light of recent Court-
permitted accessto the entertainment media, meansthat Pearson must now beread to stand for the
proposition thet the plazaisagovernment- designated public forum, and that thus § 13k issubject to Srict
scrutiny.  Appe lantspoint out thet after our 1990 decisionin Pearson, the Court permitted plazaaccess
for commercid film purposes, including “ The Pdican Brief” and“ The Peoplev. Larry Flynt.” Wefind
gppellants argument unpersuasive, principaly becausethedight additiona permitted useof theplazais
insubgtantial and, in any event, notably different from what gopdlants attempted. Moreover, subssquent
toour holding in Pearson, the Supreme Court has delinested more precisely theline between nonpublic
foraand government-designated publicfora. InForbes, supra, the Court darified the distinction between

the two types of fora by establishing the “general access’ versus “selective access’ dichotomy.

“On one hand, the government creates a designated public forum when it makesits property
generdly availableto acertain classof speskers. . ..” Forbes supra, 523 U.S. & 679. For example,
inWidmar v. Vincent, 454 U.S. 263, 267 (1981), the Court held that a state university created a
desgnated public forum whenit routindy provided university fadilitiesfor meetings of registered sudent

organizations.

“On the other hand, the government does not creste adesignated public forum [and thusthe

property isanonpublic forum] when it doesno more than reservedigibility for accesstotheforumtoa
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particular class of speskers, whose members must then, asindividuals, “ obtain permissontouseit.”
Forbes, supra, 523 U.S. a 679 (quoting Corndlius, supra, 473 U.S. at 804) (emphasisadded)). For
example, InPerry, the Supreme Court held that aschool didrict’ sinternd mail syslem wasanonpublic
forum, because“[i]n contrast to the genera access policy inWidmar, school board policy did not grant
genera accesstotheschool mail system. The practicewasto require permissonfromtheindividua
school principa before accessto the system . . . wasgranted.” Cornelius, supra, 473 U.S. at 803
(emphasis added).

Upon gpplication of the* generd access’ versus sHective access’ digtinction to the present case,
it becomes dear that the Supreme Court plazaisanonpublic forum. Unlikethe school medting fadilities
inWidmar, the plazawas not generdly open to any dass of gpeskers of which gopdlantswere members.
According tothetestimony of thelate Ms. Toni House, the Public Information Officer for the Supreme
Court at thetime of trial, plazaaccessfor First Amendment purposesislimited to certain classes of
gpeskers, none of which indudethe protestorshere. These dassesindude anyone associated with acase
beforethe Court, the news media, and thefilm mediafor moviesrdating to the Supreme Court. Moreover,
even within these distinct classes of speakers, individua membersroutingly were required to obtain
permissontogain accesstotheplazafrom Ms Houseand her office. Therefore, asin Perry, the Supreme
Court’ ssdective process of alowing only certain classes of speskers accessto the plazaand requiring
individuad membersaf these classesto obtain advance permisson leadsto the conduson that the plazais

anonpublic forum for First Amendment purposes.’

¢ Weobsarvethat dthough the government does not makeit here, aplausible argument might
be madethat the plazaisnot aforumat all. SeeForbes, supra, 523 U.S. at 675 (“ Although public
broadcadting asagenerd matter doesnat limit itsdf to scrutiny under the forum doctrine, candlidate debates
present the narrow exceptiontotherule’ —suggesting that public broadcasting in genera isnot aforum
adl). I1twould be pointlessfor thiscourt to embark on an exploration of thismatter becauise viewpoint
neutrdity would berequired of thegovernment even regarding ctivitiesinaplacethat isnot aforum. See
International Soc’y for Krishna Consciousness, Inc. v. Lee, 505 U.S. 672, 679 (1992).
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Even though the plazaiisanonpublic forum, this* does not mean that the government can redtrict
poeechinwhatever way it likes” International Soc'y for Krishna Consciousness, Inc. v. Lee, 505 U.S.
672, 687 (1992). “To be consistent with the First Amendment, the exclusion of aspeaker from a
nonpublic forum must not be based on the goegker’ sviewpoint and must otherwise bereasonablein light
of the purpose of the property.” Forbes, supra, 523 U.S. at 682 (citing Corndlius, supra, 473 U.S. at
800).

Certanly, 8 13K’ sredrictionsarereasonablein light of the plaza stwo primary purposes. “to
permit the unimpeded access and egress of litigants and visitorsto the Court, and to preservethe
gppearance of the Court asabody not swayed by externd influence” United Satesv. Wall, 521 A.2d
1140, 1144 (D.C. 1987) (footnote omitted). Aswe heldinWall, “8 13k’ s prohibition on processonsand

assemblages in the plaza area and main entrance steps of the Supreme Court is reasonable.” 1d.*

Furthermore, appellants exclusion from the plazawas not based on the viewpoint they were
expressng. Viewpoint-based discrimingtionis* discrimination againg one set of viewsor idess[and] isbut
asubset or particular indance of the more generd phenomenon of content discrimination.” Rosenberger

* Inafootnoteto its memorandum opinion and order, thetrid court Stated that “[i]t may bethat
theterms’ order and decorum of the court’ necessarily confinethemselvesto activity moredisruptiveor
more subgantia (in degree or number) than normaly engaged in by tourigs” Thetrid court went onto
notethat thiscourt hed not “ expresdy incorporated the so-caled ‘tourist” sandard” inits previousrulings
on 813k asit hadin casesbrought pursuant to D.C. Code 8 9-112 (b)(7) dedling with buildingsassociated
with thelegidative branch. See, eg., Berg v. United Sates, 631 A.2d 394, 398 (D.C. 1993). Thetrid
court did not, as appel lants argue, hold that thetourist standard was applicableinthiscase, althoughit
dated indictathat itsgpplication seems*“ gopropriate.” Because of the manifest difference between the
legidative branch -- which must be access bleto expressonsof popular opinion -- and thejudicia branch
-- which renders opinionsfree from the pressure of popular opinion, we dedlineto engraft atourist andard
onto the provisionsof 8§ 13k. See Gracev. United States, 461 U.S. 171, 183 (1983) (It should not
“gppear to the public thet the Supreme Court is subject to outs deinfluence or thet picketing or marching,
sngly or ingroups, isan acceptable or proper way of gppeding to or influencing the Supreme Court.”);
Wall, supra, 521 A.2d a 1145 (“The danger of the gppearance of outsdeinfluence upontheCourtisever
present.”).
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V. Rector & Visitors of Univ. of Va., 515 U.S. 819, 830-31 (1995) (citation omitted).”> Therecord is
devoid of evidencethat gppdlants exclusonfrom the plazawas based on the“ subgtantia content” of
gppellants speech or appdlants “ideology],] . . . opinionor perspective.” Seeid. at 829. Thereisno
evidencethat the Court “target[ed] . . . the particular views’ of appellants concerning the desth pendty.
Seeid. Raher, therecord showsthat under itsregular practice, the Court dlowed only personsassodiated
with acasebeforeit, news mediaand certain film mediato use the plaza, and enforced 8§ 13k againgt all

protests.
Accordingly, weconcludethat: (1) 8 13k isacongtitutiona regulation of anonpublic forum,
becauseitisreasonableinlight of the purpose served by the Supreme Court plaza; and (2) theexclusion

of appellants' protest was not viewpoint-based and thus was not violative of the First Amendment.

Affirmed.

5 Unlike content discrimination generdly, however, viewpoint discriminationis presumed
impermissblewhendirected againg goeech otherwisewithintheforum'slimitations. Rosenberger, supra,
515 U.S. at 830.





