Note to readers: To navigate within this document use the set of icons listed above on the Acrobat toolbar.

These opinions are made available as a joint effort by the District of Columbia Court of Appeals and the
District of Columbia Bar.

Notice: This opinion is subject to formal revision before publication in the Atlantic and
Maryland Reporters. Users are requested to notify the Clerk of the Court of any formal
errors so that corrections may be made before the bound volumes go to press.
DISTRICT OF COLUMBIA COURT OF APPEALS
Nos. 97-CF-995 & 97-CF-1558
EARL JOHNSON and WALTER HARRIS, APPELLANTS,
V.

UNITED STATES, APPELLEE.

Appeals from the Superior Court of the
District of Columbia

(Hon. A. Franklin Burgess, Tria Judge)
(Submitted May 20, 1999 Decided July 27, 2000)

G. Godwin Oyewole, appointed by this court, was on the brief for appellant Walter Harris.

Janet Ann Cohen, appointed by this court, was on the brief for appellant Earl Johnson.

Asuncion Cummings Hostin, Assistant United States Attorney, with whom Wilma A. Lewis,
United States Attorney, and John R. Fisher, Elizabeth H. Danello, and Abby Savitsky, Assistant
United States Attorneys, were on the brief, for appellee.

Before WAGNER, Chief Judge, Ruiz, Associate Judge, and MAck, Senior Judge.

Ruiz, Associate Judge: Inthisapped of their convictionsfor robbery, D.C. Code § 22-2901
(1996)," both Walter Harrisand Earl Johnson contend that thetria court erred in entering ajudgment of
guilty because (1) the evidencewasinsufficient to support their convictionsfor robbery; and (2) thetrid
court committed reversbleerror whenit declined toinstruct thejury on thelesser-included offense of

attempted robbery. Wedfirm, conduding 1) the evidence was sufficient to support gopdlants convictions

! Both appdlants Harris and Johnson were origindly charged with armed robbery, D.C. Code 88 22-
2901, -3202, and gppd lant Johnson was additiondly charged with one count of receiving stolen property,
D.C. Code 88 22-3832 (), -3832 (). Thejury found both gppdlants guilty of armed robbery on March
14, 1997, but after recaving podt-trid memoranda concerning the sufficiency of the"whilearmed” dement
of therobbery charge, thetrid court granted defense motionsfor judgment of acquitta asto thearmed
element, and entered a judgment of guilty for each appellant as to simple robbery.
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for robbery and 2) on thefacts of this casein which the disputed fact, if resolved by the jury against
gppellants, would sufficeto convict on the greater offense of robbery, and, if rgected by thejury, would
not justify conviction of thelesser offense of attempted robbery, gppellantswere not entitled to alesser-

included offense instruction for attempted robbery.

The government’ s evidence.

On December 8, 1996, at about haf-past eight in the evening, Scott Kirkwood left hishometo go
tothegoreto purchase somemilk. After redizing that the soreto which hewas headed would be dosed
by thetime hearrived, and noticing thet it hed Started to rain, Kirkwood jogged back towardshometo go
to another storelocated on the other Sde of hishouse. Upon reaching hishome, hewas confronted by
both gopdlants. Appdlant Johnson, with hishandindde his pocket, said to Kirkwood, “Hand over your
money, don’t fuck withme, I’ll shoot you.” While Kirkwood searched through his pockets, gppellant
Harrisaso rifled throughthem, causing their handsto occas onaly bumpinto eech other. Johnson repeated
hiswarning after Kirkwood indicated that he could not locate hiswallet. \When Kirkwood replied, “1 don't
know what you want meto do, | can't find my wallet,” Johnson reved ed that he had been unarmed by
removing hisbare hand from hisjacket pocket. Johnson then patted Kirkwood onthe shoulder, said,
“That’sokay, | wasjug fuckingwithyou,” and Sarted waking avay. Kirkwood turnedto hisleft to leave,
but saw Harrisholding hiswalet and going throughitscontents. Kirkwood thentried towrestlethewallet

away from Harris and the two of them fell to the ground, struggling.

At that moment, Kirkwood' sneighbor, Mark Leeper, afederd agent with thelmmigration and
Naturdization Sarvice, cameout of hishouseand heard Johnson threateningto “bugt” Kirkwood. When

Johnson saw apalice car go by, he began running, with Leeper in dose puraLit for severd blocks. Johnson
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waseventualy apprehended by Officer Patrick Cumbaof the Metropalitan Police Department. Harrisalso
atemptedtoflee, but wasstopped by David Glendenning, another of Kirkwood sneghborsand aspecid
agent with the Department of Justice. Glendenning carried hisgun, badgeand apair of handcuffs, which
he used to detain Harris after Kirkwood stated to him that Harrishad “just tried torob [him].” When
Officer Cumbaarrived a the robbery scenewith Johnson intow, severd neighborsidentified Johnson as

one of the robbers.

The defense evidence.

Although gppdlant Johnson chosenot to testify, gopelant Harrisrecounted thet hehad met Johnson
a Harris girffriend'shouse on the day of the charged incident, and thetwo of them had drinksbeforetaking
the busto Johnson'scousin'shome. After discovering that the cousin was not home, gppe lantswalked
away without any particular desinationinmind. They noticed Kirkwood for thefirst timewhen he bumped
intoHarris Harrisreacted by punching Kirkwood, who, in reponse, grabbed him. Thetwo of them fell
to theground, a which point Kirkwood'swallet fel out of hispocket. Harristedtified thet after he saw the
wallet fal, hepicked it up and tried to hand it back to Kirkwood, who promptly snatched thewalet awvay
fromhim, andthen caled for help. Harrisdenied looking through Kirkwood'spocketsand clamed that

Johnson never threatened to shoot Kirkwood.

A. Sufficiency of the evidence for robbery.
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Weturnfirg togppdlants initia daimthet theevidencewasinaufficent to convictthemfor robbery
becausethe government failed to establish that appellant Harrisremoved Kirkwood swallet from his
pocket.

Wereview atrid court'sdenid of amation for judgment of acquitta de novo, and likethetrid
court, determine whether the evidence, viewed inthelight most favorableto the government, was such that
areasonablejuror could find guilt beyond areasonable doubt. See Curry v. United Sates, 520 A.2d
255, 263 (D.C. 1987) (citing Crawford v. United Sates, 126 U.S. App. D.C. 156, 158, 375 F.2d
332,334(1967)). Inrecognizing thejury'sroleinweighing theevidence, wewill defer toitscredibility
determinations, aswell asitsahility to draw judtifiabole inferences of fact. See Patton v. United Sates,
633 A.2d 800, 820 (D.C. 1993) (per curiam). No didtinction isdrawvn between direct and crcumdantia
evidence. See Driver v. United Sates, 521 A.2d 254, 259 (D.C. 1987).

Reviewing thetrid record, we concude that there was sufficient evidence presented upon which
areasonablejuror could conclude beyond areasonable doubt that appellants were guilty of unarmed
robbery.? To obtain aconviction for robbery, thegovernment must provethat Johnson and Harris (1) took
property of somevaue, (2) from theactud possesson of thecomplainant, (3) using forceor violence, and

% Thegovernment argues that we should review appelant Johnson's claim of insufficiency only to
correct "manifest error” or to prevent a"dear miscarriage of justice” because he never asked for ajudgment
of acquittal on the smple robbery count below. See Abdulshakur v. Didtrict of Columbia, 589 A.2d
1258, 1264 (D.C. 1991); Richardson v. United Sates, 276 A.2d 237, 238 (D.C. 1971). However,
thiscourt hashdd thet at least in Some circumstances, an objection may be preserved when madeby aco-
defendant. See (Kirk) Williamsv. United Sates, 382 A.2d 1, 7 n.12 (D.C. 1978). Thus, because
thetrid court record reveds dearly that co-defendant Harris did object to the sufficiency of the evidence
presented for unarmed robbery, that the evidence presented was the same asto both co-defendants under
anading and abetting theory, and that thetrid court did fully congder theissue, we declineto apply the
plain error sandard to Johnson'sclaim. Cf. id. (reviewing gppellant's objection to the government's
introduction of "mug shots' for harmlesserror, instead of plain error, even though he did not makethe
objection at trial, where co-defendant's counsdl "aired the appropriate objections' to alow court to
consider issue).
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(4) carried the property away, (5) with the specific intent to stedl it. See Zandersv. United Sates, 678
A.2d 556, 563 (D.C. 1996) (citing CRIMINAL JURY INSTRUCTIONS FOR THE DISTRICT OF COLUMBIA,
No. 4.46 (4th ed. 1993)). Appdlantschdlenge primarily the sufficiency of the evidence presented onthe
"taking" elements of robbery, asserting that there was no evidence in the record indicating that the
complainant'swallet wastaken from him by ether gppellant. Harrisnotesthat the complainant, Scott
Kirkwood, acknowledged on cross-examination that he did not see Harristake hiswallet fromhim and
did not know how Harrishad obtained hiswallet. Therefore, he arguesthat the government failed to
egteblishthat Kirkwood was dispossessed of hiswallet by Harris. Unlikethe casescited by the appellants
see United Satesv. McGill, 159 U.S. App. D.C. 337, 487 F.2d 1208 (1973); Zanders, 677 A.2d
556, however, there was sufficient evidence presented from which the jury could conclude beyond a
reasonable doulbt that appelant Harris had taken thevictim'swallet. Firg, Kirkwood testified that hewas
in possession of hiswallet on hisway to the Sore before he was goproached by the gopdlants. Appd lant
Johnson, sanding two or threefeet away and pretending to hold agun, threatened to shoot Kirkwood if
hedid not give him hiswallet. While Kirkwood was going through his pocketsto find hiswalet, hefelt
gppdlant Harrislikewisegoing through hispockets a the sametime. Immediatdly after Kirkwood hed
indicated that he could not locate hiswallet, and gppellant Johnson hed teken hisfinger out of hiscoet to
show that hewasjugt "kidding", Kirkwood turned to find gppellant Harrisholding hiswallet and going
throughitscontents. Asthetria court noted in denying both gppelants motionsfor judgment of acquitta
a the conduson of the government's case-in-chief, "thejury [could] infer, . . . from thevictim'stestimony
or thealleged victim'stestimony that he had hiswallet on him when he went to the store and because
[Harris] ended up with the wallet after he was going through his pockets, hetook thewallet from his

pockets. That would constitute a robbery from his pockets. . . ."

Further, eveniif thejury believed that Harris did not tekethewallet out of Kirkwood's pocket, but
rather picked it up from the ground during their Sruggle, the evidencewould be sufficient for robbery. "To
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satisfy the 'force requirement in acharge of robbery by stealthy seizure, the government need only
demondratethe'actud physicd taking of the property from the person of another, eventhoughwithout his
knowledge and consent, and though the property be unattached to hisperson.™ Ulmer v. United Sates,
649 A.2d 295, 298 (D.C. 1994) (quoting Turner v. United Sates, 57 U.S. App. D.C. 39, 40, 16 F.2d
535, 536 (1926)). Thus, taking Kirkwood'swallet from the ground, as opposed to Kirkwood's person,
doesnot defeat the robbery charge under thefacts presented here. Asthejury wasingructed onanading
and abetting theory, dl of the acts committed by Harris could beimputed to Johnson. SeeD.C. Code §
22-105 (aiding and abetting statute).

Appdlantsfurther assgn error inthetrid court’ sdenid of ther request to indruct thejury onthe
lesser-included offense of attempted robbery,® despite evidencein therecord sufficient for areasonable
jury to find that gppellants attempted to rob Kirkwood, but did not complete, the robbery. See, eg.,
Bostick v. United Sates, 605 A.2d 916, 917 (D.C. 1992) (citing Mathews v. United Sates, 485
U.S. 58, 63 (1988)). We disagree.

Generdly, if requested, atrid courtisrequired to give alesser-induded offenseindructionif there
Is evidence sufficient to support it, however weak. SeePricev. United States, 602 A.2d 641, 644
(D.C. 1992). Indetermining whether theevidence presented supportstherequestedjury indruction, we

® The dlementsof attempted robbery requirethat (1) the defendant committed an act which was
"reasonably desgned” to commit the crime of robbery; (2) a thetimethe act was committed, the defendant
acted with the specific intent to commit the offense of robbery; and (3) the act went beyond mere
preparation as the defendant came "dangerously close” to completing the crime of robbery. See
Robinsonv. United States, 608 A.2d 115, 116 (D.C. 1992) (citing CRIMINAL JURY INSTRUCTIONS
FORTHEDISTRICT OF COLUMBIA, NO. 4.92 (3d ed. 1978)); see also CRIMINAL JURY INSTRUCTIONS
FOR THE DISTRICT OF CoLUMBIA, NO. 4.47 (4th ed. 1993).
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must view that evidencein thelight most favorableto the party requesting theingtruction. SeeMinor v.
United Sates, 623 A.2d 1182, 1185 (D.C. 1993) (per curiam). We havefurther recognized that “the
defendant’ sentitlement to such aningructionisnot cance ed or diminished by thedam of inconggent, or
even contradictory, defenses, eventhoseincons stent with the defendant’ stestimony.” See Bostick, 605
A.2d at 917 & n.6 (citing Mathews, 485 U.S. at 63); see also Adamsv. United Sates, 558 A.2d
348, 349 (D.C. 1989). Onthefacts presented here, however, we concludethat appellantswere not
entitled to an instruction on attempted robbery, evenif thejury credited that part of Harris testimony
aleging that hedid not riflethrough Kirkwood's pockets, but picked up Kirkwood'swallet fromthe

ground.*

Fromtherecord before us, it gppearsthat in denying gppellants request for the lesser-included
indruction, the court reasoned that ajury ingtruction for attempted robbery would be incons stent with
Harris story that there was no robbery at al, but rather, that Harris had assaulted Kirkwood after
Kirkwood had runinto him. AsBostick and other cases make clear, however, Harris testimony at trid
thet he and Johnson had never intended to rob Kirkwood at dl, but that he had assaulted Kirkwood and
picked up hiswdlet only after it had fdlen to the ground during their sruggle, did not preclude Harris or
Johnsonfrom presenting acontradictory defensethat they had intended torob Kirkwood, but their robbery
attempt hed been thwarted by Kirkwood and his neighbors before they were able to complete the robbery
by taking the wallet from Kirkwood and carrying it away. See Bostick, 605 A.2d at 817; seealso
Adams, 558 A.2d a 349 (“ mereincong stency between defenses does not congtitute a proper basisfor
the denia of adefense instruction”); Guillard v. United Sates, 596 A.2d 60, 62 (D.C. 1991).

Contrary to the government’ sassertions, thejury would not have been required to engagein a“bizarre

* Becausethejury convicted gppdlants of robbery, it obvioudy discredited Harris testimony that he
intended to return the wallet to Kirkwood after picking it up from the ground. See Zanders, 678 A.2d
at 563 (requiring specific intent to steal as an element of robbery).



8
recongtruction of theevidence,” see Adams, 558 A.2d at 349, in order to conclude that the gppdllants
had been foiled inther attempit to rob Kirkwood in the sense that they were unable to make good their
escape and regp the benefits of their crime. As discussed infra, however, successful conclusion of the

robbery in this sense is not required for a completed robbery under the statute.

Usudly, theonly other issuein determining whether alesser-indudedingtruction should begiven
iswhether thereisevidencewhich, if believed by thejury, issufficient to support conviction of the
requested lesser-included offense. See Price, 602 A.2d at 644. Evenif that isthe case, however,
becausethe purposeof alessar-ind uded offenseingructionisto providethejury with themeansto convict
of the offense properly proven by the evidence, and not to give thejury achoice as between two offenses
for both of which thereis sufficient evidence, adefendant isnot entitled to alesser-induded offenseif the
disputed factsthejury must find to convict on thelesser-included offense a so would suffice, when
consdered with undisputed facts, to convict onthe greater offense. See Hawkinsv. United Siates 399
A.2d 1306, 1308 (D.C. 1979) ("A lesser-included offenseingtruction isonly proper wherethe charged
greater offenserequiresthejury tofind adisputed factud dement whichisnot requiredto convictionon
of thelesser-included offense.” (quoting Sansonev. United Sates, 380 U.S. 343, 349-50 (1965))).
That isthe casehere. We agree with thetrid court's observation that there was ether arobbery, or no
crime. That isbecauseto convict gppd lants of the lesser-included offense of attempted robbery, D.C.
Code §22-2902, thejury would haveto find that appelants had the spedific intent to commit robbery and
committed an overt act, beyond mere preparation, reesonably adapted to the commisson of robbery. See
Robinson, supra, note 3, 608 A.2d at 116. If thejury found thesefacts, however, it reasonably would
aso have had to convict of robbery asthe only further fact necessary to establish the dementsof robbery,
that Harristook possession of Kirkwood'sproperty isundisputed. Oncethejury found specificintent to
rob, it could not have aso found that Harris conceded possession of thewa let wasinnocent, or that he
did not "take" it in the legal sense of theword. See Zanders, 678 A.2d at 563 (requiring taking of
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property from the actual possession of aperson as an eement of robbery); Ulmer, 649 A.2d at 298
(noting that element of taking of property from the person is satisfied " even though the property be
unattached to" the person); seealso CRIMINAL JURY INSTRUCTIONSOF THE DISTRICT OF CoLUMBIA NO.
4.46 (4" Ed. 1993) ("It isnecessary that the defendant carried away the property after taking it, so asto
deprive the complainant of itspossesson, but the leest removal of the thing fromits place can be enough
to show carrying away."). Conversdy, if thejury found that appdlants did not have the spedific intent to
ged, it would haveto acquit of the greater robbery charge aswell as of thelesser-included attempted
robbery charge. Therefore, on thefacts of thiscase, whereit isundisputed that Harris picked up
Kirkwood'swallet, either from his pocket or after it fell onthe ground, appdlants’ were not entitled toa
lesser-induded offenseindruction of attempted robbery becauseif thejury found therequigte intent to rob,

the evidence would be sufficient to convict on the greater charge of robbery.

Accordingly, the convictions of robbery appealed from are

Affirmed.

> Johnson does not argue that thejury could have found that hedid not aid or abet Harris. Thus, the
analysis of Johnson's entitlement to alesser-included offense instruction is the same as for Harris.





