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al cohol i ¢ beverages held by Sando, Inc. Because this case is before the court
for a second tine, see North Lincoln Park Neighborhood Ass'n v. Alcoholic

Beverage Control Bd., 666 A 2d 63 (D.C. 1995) (cited hereinafter as "NLP I "), and

the underlying facts are set forth in considerable detail in our previous
opinion, we will repeat only those necessary for our purposes here.
In NLP I, we remanded to the Board with instructions that it reconsider its

1993 renewal of Sando's liquor license in |ight of our holding that the voluntary
agreenent reached by Sando and NLPNA was an integral part of the |icense, and
that any violations of the agreement nust be considered by the Board in
determ ning whether to renew the |icense. Id. at 67. Although the Board did
consider the agreenment on renand, we are not satisfied that there is record
evi dence to support the Board's determination that it should give virtually no
weight to Sando's violations of the terns of the agreenent. Accordingly, we
reverse and remand to the Board with instructions that it reconsider its

determ nation for the reasons set forth bel ow

Sando, Inc., holds the license for Trant's Liquors ("Trant's"), a Cass A
licensed liquor store located in the Lincoln Park neighborhood of Northeast
Washi ngton. * In 1990 NLPNA, along with other neighborhood organizations,

protested the renewal of the license, claimng that the store's business

! The license transferred with the sale of Trant's Liquors to Sando in
1985. Sando, Inc., is a corporation jointly owed by Yung Chun Ch and Byung Hee
Ch.
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practices led to disturbances in the neighborhood. This protest resulted in
Sando and NLPNA entering into a voluntary agreerment which placed a number of

conditions on the renewed license.? The "Settlenent Agreenent"” stated that

“[a]ll parties understand that this agreenment constitutes a condition of the
license and that failure to abide by the terms . . . will result in revocation
of the license" (enphasis added). In return for Sando's acceptance of the

conditions of the agreenent, NLPNA dropped its opposition to the 1990 |icense
renewal . The Board approved the agreenent and renewed Sando's |icense. The
record does not reflect the precise manner in which the Board approved the
agreement, but the parties do not dispute that the Board in fact did so. 1In the
| ast public proceedi ng before approval was given, the chairperson of the Board
observed that "[i]f any part of that agreenent is violated . . . the Board can
then take up [the alleged violations] in a show cause hearing to determ ne

whet her the licensee's |icense should be suspended or revoked" (enphasis added).

During the 1992 relicensing proceeding, NLPNA again protested the renewal
of Sando's license, clainng that Sando had not conplied with the terns of the
1990 agreenent. Sando adnmitted that economic pressures had forced the business
to violate a nunmber of the terns of the settlenent agreenent soon after the
agreenment was reached. |In response, the Board suspended Sando's |license for five
days. The Board deni ed NLPNA's request for license revocation, however, ruling
that any violation of the agreement was not a relevant issue for the 1992 renewal

consi deration. In 1993, the Board approved the license renewal, and NLPNA

2 The principal conditions are set forth in note 3, infra.
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petitioned this court for review In NLP I, we reversed and renanded the case

to the Board, holding that

under applicable regulations, the voluntary agreenent
| egal |y became part of the license when the |icense was
renewed in 1990, and that the Board therefore comitted
legal error in failing to take into account the
licensee's violations of that agreement when it decided
to renew the license in [the 1992 relicensing
pr oceedi ng] .

NLP I, supra, 666 A 2d at 64. The Board was instructed that it "sinply cannot
ignore such violations" of the agreenent, but nust weigh them along wth
pertinent factors in D.C. Code 8§ 25-115 (b) & (g) and relevant regulations inits

| i cense renewal considerations. ld. at 67.

After remand to the Board, NLPNA again sought imrediate revocation of
Sando's license under the terns of the settlenent agreenent. Because the Board
determ ned that Sando had violated the ternms of the agreenent, NLPNA insisted
that the Board revoke the |icense, as revocation was the only sanction permtted

by the agreenent. The Board rejected that request, observing:

If the Board determ nes that there has been a violation,
it is the Board that decides what action should be taken
agai nst the |icensee. Thus, the voluntary agreenent,
which was drafted by [NLPNA], cannot deternmine the

penalty for a violation of its terns. Further, an
agency cannot delegate its public duties to private
entities.

The Board also concluded that, at the time of the agreenment's drafting,

Sando was "not fully aware of the terns of the agreement and its resulting
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econoni c inpact, and was under the mstaken belief that failure to execute the
agreenent would result in the loss of [the] license." It concluded that no
further sanction, beyond the five-day suspension previously inposed, was
necessary.

NLPNA has again petitioned this court for review, arguing that the Board
abused its discretion by "arbitrarily and capriciously" refusing to give effect
to the ternms of the agreenent. |In short, NLPNA contends that, having found that
Sando violated the agreenent, the Board nust inpose the sanction specified in
t hat agreenent: revocati on. W do not agree; however, we do hold that the
Board did not properly weigh Sando's violations of the agreenent in determning
whet her any further sanctions were appropriate.

The law is well settled that voluntary agreenments such as the one in
question here are authorized by regulation. Under 23 DCVR § 1513 (1997)
("Voluntary Agreenents"), parties may negotiate an agreenent governing how a
license applicant will conduct his business, 23 DCMR § 1513.1, and then submt
that agreenment to the Board for approval, 23 DCVMR § 1513. 2. Approval of the

license is "conditioned upon the licensee's conpliance with the terns of the

written agreenent.” 23 DCVR 8 1513.3. As we held in NLP I, these regul ations
"make[] the voluntary agreenent a part of the license . . . . Thus any breach of
the voluntary agreenment constitutes a breach of the license itself . . . ." NP
I, supra, 666 A 2d at 67. "Once entered, the agreenent between the parties

becones the | aw of the case, and its terms may not be enlarged or dimnished by
the court, for to do so would be to create a new stipulation to which the parties

have not agreed." Goozh v. Capitol Souvenir Co., 462 A 2d 1140, 1142 (D.C. 1983)



(internal citations omtted).

While the settlenent agreenent sets forth the ternms to which the parties
agree, it cannot limt the Board's power to deternmine the appropriate penalty for
any breach of those terns. The governing regulation provides that the Board,
"[u] pon a determnation that the |icensee has violated the [voluntary] agreenent,

may suspend or revoke the license or inpose any other penalty authorized
by the [Alcoholic Beverage Control] Act." 23 DCMR § 1513.5 (1988) (enphasis
added). Mreover, in its final public hearing before approving the agreenent
t he Board unequivocal ly informed both Sando and NLPNA that, if the agreement were
viol ated, the license could be "suspended or revoked" at the Board's discretion.
We think it clear, therefore, that the determination of the appropriate sanction

was one for the Board to nake, despite any contrary indication in the agreenent.

Havi ng concluded that the Board acted within its discretion in deternining
that it was not required to revoke Sando's |icense, we nust now determni ne whet her
there is evidence in the record to support the Board s conclusion that the
violations of the agreenent were essentially de mnims, or nore accurately, that
Sando should not be sanctioned further for failing to abide by the ternms of the
settl enent agreenent. W conclude that the record evi dence does not support that

determ nati on by the Board.

The settl enent agreenent explicitly detail ed Sando's obligations, focusing

on the kinds of al coholic beverages Trant's Liquors would not be allowed to sell,
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the custoners to whom Trant's woul d be pernitted to sell, and the percentage of
Trant's gross sales that could be derived from al coholic beverage sales.® The
record evidence and the Board's own investigation show that, after signing the
agreenent, Sando violated a nunber of these provisions.

The Board's investigation, conducted from February 1992 to June 1992, found
repeated sales of alcoholic beverages to visibly intoxicated persons, and
nunmerous instances of loitering and public drinking on the prem ses and the
adj acent areas. The store also resunmed the sale of fortified wines, half-pints
of liquor, and single-serving containers of beer in violation of the express
terms of the agreement. Wiile the store did stock a nunber of grocery itens,
there is no indication in the record that sales of these itens had reached the
required seventy-five percent of gross sales as called for in the agreenent
These violations are far from de mnims, but rather go to the heart of the
settl enent agreenent and what it was intended to acconplish. We therefore
conclude that the Board did not give sufficient consideration and weight to

Sando' s repeated violations of the terns of the agreenent.

Nor is there evidence in the record supporting the Board's finding that
Sando was unaware of the terns of the agreenent, or misunderstood the

inmplications of a violation of those ternms. |Indeed, the record evidence points

3 The conditions inposed by the agreenment included: that Trant's Liquors
not sell fortified wines, half-pints of liquor, or single-serving containers of
beer; that the store refuse to sell alcoholic beverages to visibly intoxicated
persons; that the store take steps to stop public drinking and loitering in
front of the store, and keep that area clean; and that Sando renpdel the store
and shift its focus from sales of alcohol to sales of groceries and other
househol d products, to the extent that seventy-five percent of gross sales of the
store would be from products other than al coholic beverages within one year of
the signing of the agreenent.
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to an opposite conclusion. The agreenent foll owed substantial negotiations and
was di scussed at several public Board hearings before its approval. Both parties
stated at the | ast hearing where the agreenment was di scussed that they understood
and agreed to its terns. Sando was represented by two attorneys during this
process and, although Sando now suggests that difficulties in understanding the
Engli sh | anguage nmay have hindered the Chs' understandi ng of the agreenent, there
is no evidence in the record supporting that claim There is, in short, no
evidence in the record that Sando did not understand the terns to which it was
agreeing, or did not understand that failure to abide by these ternms could result

in significant sanctions being inposed.

For these reasons, we again reverse and remand this case to the Board with
instructions that it reconsider its determnation in |ight of our decision in NLP

I and Sando's repeated violations of the terns of the settlenment agreenent.

Reversed and renmanded

WAGNEr, Chi ef Judge, concurring in part and dissenting in part: In ny
opi nion, the decision of the Al coholic Beverage Control Board (Board), that M.
and Ms. Oh are entitled to have the license for their store renewed, is
supported by substantial evidence in the record and in accordance with applicable
law, therefore, we are bound to uphold it. See Coumaris v. District of Colunbia
Al cohol i ¢ Beverage Control Bd., 660 A 2d 896, 899 (D.C 1995) (citing D.C Code

§ 1-1510 (a)(3)(E) (121992)) (further citations omitted). In reaching its
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deci sion, the Board, in conpliance with the remand order of this court,?® fully
consi dered and wei ghed the applicants' violations of the voluntary agreenent

along with all the other factors listed in D.C. Code 8§ 25-115 (b) and (g).?

The Board found that the Ohs' store did not have a negative inpact on the
nei ghbor hood. In making its determnation, the Board relied upon the
i nvestigator's testinony concerning his observations nade during eighteen visits
to the area between February and June 1992. In its witten findings, the Board
recounted the investigator's testinony that: (1) no one congregated outside the
store for nmore than 5-12 nminutes where they tal ked peacefully and did not consune
al coholic beverages;® (2) he observed no drinking in the parking lot; (3) there
was little litter around the store because soneone cleaned the area every
norni ng; (4) people who congregated on a wall across the street fromthe store
or on nearby porches were nei ghborhood residents or their acquai ntances, and were
not rowdy or intimdating to others, although they sonetinmes drank from
containers in brown bags; and (5) police incident reports between June 1, 1991
and May 31, 1992, reflected only two |arcenies and one violation "not covered
under the crimnal code" for the establishnent. The Board al so considered that:
(1) the applicant testified that he takes steps to ensure that inebriated persons

are not served; (2) that an eighteen-year resident thought the store was "nice"

! See North Lincoln Park Nei ghborhood Ass'n v. Al coholic Beverage Contro
Bd., 666 A.2d 63, 67 (D.C 1995).

2 The cited sections of the Code set forth factors an applicant nust
denonstrate to qualify for issuance, transfer, or renewal of a |icense.

5 While the investigator once saw soneone | eave the store drinking froma
container in a brown bag, it was not determ ned whether alcohol was in the
cont ai ner.
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and woul d continue to patronize it; (3) that the principal at the nearby school
could recall no complaints of harassnent or difficulty of any child or parent
related to the store; (4) that the nminister froma nearby church related that
menbers of her congregation had no problems related to the store; (5) that
conplaints fromthree of the w tnesses who recounted respectively incidents of
public wurination, harassnment, and |ewd conduct, were not shown to have been
associated with patrons of the Chs' establishnent. The Board also took into
consi deration other evidence that there were incidents of public drinking and
urination in the area of the store. However, in sumary, the Board concl uded on
this issue:

that while there have been incidents of public drinking

and urination, the behavior is not substantial enough to

deny the renewal of Applicant's license. The

establishment has existed in the neighborhood for over

50 years and has the support of long tinme residents.

The Board finds that Applicant's establishment does not

adversely affect the peace, order and quiet of the

nei ghbor hood.
There is substantial evidence to support the Board's finding. The nere existence
of evidence to the contrary, even if substantial, "does not allow this court to
substitute its judgnent for that of the Board." Spevak v. District of Colunbia
Al coholic Beverage Control Bd., 407 A 2d 549, 554 (D.C. 1979) (citing Schiffman
v. District of Colunbia Al coholic Beverage Control Bd., 302 A 2d 235, 238 (D.C
1973)).

The protesters also challenged renewal of the Ohs' |icense on the grounds

that "the Applicant's establishment detracts from the cultural and economc
vitality of the nei ghborhood" and the Applicant violated the voluntary agreenent,

the i ssue for which the case was remanded after the initial appeal to this court.

Wth respect to the first remaining i ssue, the Board concluded that the store did
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not detract from the cultural and economic vitality of the neighborhood. In
reaching this conclusion, the Board considered, anmong other things, expert
testinmony that: (1) real property values had increased in the neighborhood; (2)
the store was convenient for senior and retired citizens living in the
surrounding area; (3) the owner made contributions for the past six years to
| ocal churches and others in the community; and (4) declining nmarket values in
the area were due to the recession and not to the operation of the store. The

Board al so considered M. Ch's violations of the Agreenent and that he adnmitted

his wrong and was sanctioned for it.* However, it deened the infractions
insufficient to wthhold |icense renewal, considering the other pertinent
factors.

The foregoing findings are supported by substantial evidence. They address

the issues raised by petitioners, including the owners' violation of the
vol untary agreenent. While the Board nust give great weight to the concerns
rai sed by the Association, "it is not obliged to follow [the Association's]

recomendati ons or adopt its views."S Upper Georgia Ave. Planning Conm v.
District of Colunbia Alcoholic Beverage Control Bd., 500 A 2d 987, 993 (D.C
1985) (citations onmitted). The Board nmade findings on all material contested
issues as required by the statute. "So long as the Board makes 'explicit
reference to each [protestant's] issue and concern as such, as well as specific

findings and conclusions with respect to each,' it neets the requirenments of

4 In explanation of its conclusion that M. OCh did not understand the
agreenment, the Board also noted that he did not appreciate fully its terns and
its resulting econonmc inpact and that he violated it in an attenpt to avoid
economni ¢ di saster.

5 See D.C. Code § 1-261 (d) (1992 Repl.).
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[D.C. Code 8] 1-261 (d); it is not obliged to follow the [protestant's]

recommendati ons or adopt its views." 1d. (citations omtted).

For the foregoing reasons, while |I join in Part 1l of the opinion,® |

respectfully dissent fromthe remai nder of the opinion.

¢ | agree fully with the discussion and disposition reached with respect
to the Board's power to determine the appropriate penalty for breach of the terns
of the voluntary settlenent agreenent (incorporated as conditions of the
license).





