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Bef ore FarreLL” and Ruiz, Associ ate Judges, and NewanN, Senior Judge.

Ru z, Associate Judge: This is a petition for review of a decision of the
Di strict of Colunbia Conmi ssion on Human Ri ghts (Conmi ssion) awardi ng intervenor,
the Estate of Richard Andre Hamilton, litigation expenses and attorney's fees.
Petitioners, Sandra Butler and Natural Motion by Sandra, Inc., claim that the
Conmi ssion erred in awarding attorney's fees because Hamilton's petition for fees
was not tinmely filed. In the alternative, appellants assert that, because

Ham I ton, on renmand, waived his claimfor back pay danages, the Comm ssion should

have subtracted specific charges related to mtigation of danages and back pay

Judge Farrell joins the opinion, but does not join footnote 9.
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from the final award of attorney's fees. We conclude that Hanmilton's fee
petition was tinely filed and, therefore, the Comr ssion properly awarded
attorney's fees. W also find that the final anpunt awarded by the Conmi ssion

was appropriate. Accordingly, we affirm

In 1991, Sandra Butler, owner of Natural Mdtion by Sandra, Inc., fired
Richard Hanmilton, a long-tinme hair salon enployee. Hamilton filed a conplaint
with the Comrission claimng that his termnation constituted disability
di scrimnation. The Conmmi ssion found Natural Mtion liable for violations of the

Human Ri ghts Act of 1977, D.C. Code § 1-2501 et seq. (1992).

In 1997, this court affirnmed the Commission's findings on liability and
conpensat ory damages, but reversed the award of back pay and remanded for further
inquiry into whether Hamilton adequately nitigated his damages. We also
di smssed as premature the portion of the petition for review that chall enged the
attorney's fees award because the Conmi ssion had not yet determ ned the anount.?
Subsequent |y, wi thout conceding the nerits of his back pay claim Hamlton wai ved
his claimfor back pay danages "to avoid the further delay that would be caused
by protracted litigation on this issue."? This left attorney's fees and costs
as the sole issue for the Commi ssion to consider. On Septenber 12, 1997, the
Commi ssion issued its Final Decision and Order on Remand awarding Hamlton

$24,940.78 for litigation expenses and $236,098.89 for attorney's fees. Butler

! See Natural Mdtion By Sandra, Inc. v. District of Colunbia Comin on
Human Rights (Natural Mtion (1)), 687 A 2d 215 (D.C. 1997).

2 |n 1997, Hamlton died from conplications relating to AlDS. On his
death, the estate of Ham lton substituted as Intervenor in this case.
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and Natural Mtion by Sandra, Inc. appeal from this decision, clainng that

Hamlton's estate is not entitled to the total anpbunt awarded by the Comn ssion.?

This court's review of the Conm ssion's order awardi ng costs and attorney's
fees is limted to determi ning whether the order was in accordance with the |aw
and supported by substantial evidence in the record. See Wsconsin Ave. Nursing
Home v. District of Columbia Commin on Human Rights, 527 A 2d 282, 287 (D.C
1987); RAP, Inc. v. District of Colunmbia Comrin on Human Rights, 485 A 2d 173,
177 (D.C. 1984) (citing D.C. Code § 1-1510 (a)(1l) (1981)). W deal first with
the issue of whether Hamilton's March 16, 1995 fee petition was tinely filed.
Nat ural Mbdtion by Sandra, Inc. and Butler contend that HamIton's fee petition
was |ate because it was filed three nonths after the Conmmi ssion issued its
Decenber 29, 1994 Final Decision and Order. Al t hough both HamiIton and Alice
Nol an, Butler's business partner, filed notions for reconsideration subsequent
to the Decenber 29, 1994 order, appellants claim that, as to all issues not

addressed on reconsideration, this Decenber 29, 1994 order was final.

In determining that Hamilton's fee petition was tinmely, the Comm ssion
| ooked to the District of Colunbia Superior Court rules for guidance. Superior
Court Civil Rule 54 provides that a fee petition nmust be "filed and served no

|ater than fourteen days after entry of judgnent." Super. . Cv. R 54

5 Appellants also claimthat the Commission erred in awarding attorney's
fees because it did not make an explicit finding of bad faith or vexatious
pl eadi ngs. However, under the Human Rights Act an award of attorney's fees is
not contingent on a Commi ssion finding of bad faith or vexatious pleadi ngs, but
on a finding of "unlawful discrimnatory practice,” D.C Code § 1-2553 (a)(1),
which the Commission clearly found in its Decenber 29, 1994 Notice of Final
Deci sion and Order, and this court subsequently affirnmed. See Natural Motion
(1), supra note 1.
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(d)(2)(B). The term judgnment is defined as "any order from which an appeal
lies." Super. C. Cv. R 54 (a). Natural Mdtion does not contest the
Conmission's reliance on Super. Ct. Civ. R 54. It instead argues that the fee
petition should have been filed within fourteen days of the Conm ssion's Decenber
29, 1994 order because that order was appeal able as to the attorney's fee issue
whi ch was not addressed in the notion for reconsideration. Thus, the tineliness
of Hamilton's fee petition turns on whether the Comm ssion's Decenber 29, 1994
Final Decision and Order was inmediately appealable given that notions for

reconsi deration were filed subsequent to the order.

The D.C. Court of Appeals Rules state that "[t]he running of the tine for
filing a petition for reviewis ternminated as to all parties by the tinely filing

of a petition for rehearing or reconsideration.” D.C. App. R 15 (b); see
also Flores v. District of Colunbia Rental Hous. Commin, 547 A 2d 1000, 1003
(D.C. 1988) (tine for filing petition for review tolled by filing nmotion for
reconsi deration with agency); United Transp. Union v. I.C.C., 276 U S. App. D.C
374, 377, 871 F.2d 1114, 1117 (1989) (judicial review of agency action barred
until agency acts on any outstanding petitions for reconsideration). Thus, an
agency decision is not final for purpose of appeal to this court until all
notions for reconsideration have been acted upon by the agency. Consequent |y,
the Commi ssion's Decenber 29, 1994 order was not final until the Comm ssion
deci ded the pending notions for reconsideration. On Septenber 27, 1995, the
Commi ssion ruled on the notions for reconsideration, thereby making its Final

Deci si on and Order appeal able.* See Myrick v. District of Colunbia Bd. of Zoning

4 In their brief, Natural Mtion and Butler indicate that they filed a
(continued...)
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Adj ustnent, 577 A 2d 757, 762 n.11 (D.C. 1990) (petition for review tinely if
filed fromdate pending notions for reconsideration are decided). Under Superior
Court rules, Hamlton was required to file and serve the fee petition by Cctober
11, 1995, fourteen days from "entry of judgnment." Super. C. Cv. R 54
(d)(2)(B). Because he filed the fee petition on March 16, 1995, the petition was
well within the statutory time limt.® Accordingly, we find no error in the

Commi ssion's consideration of the fee petition filed March 16, 1995.°¢

4...continued)
tinmely appeal fromthe Comm ssion's Septenber 27, 1995 order denying the notions
for reconsideration, which suggests that appellants understood that this order,
rather than the original order issued in Decenber 1994, was the "final judgnent"
fromwhi ch an appeal could be noted

°* Appellants also contend that the fee petition was premature because it

was not filed between the time the Commission issued its Septenber 27, 1995 Fina
Deci sion and Order and the October 11, 1995 filing deadline. This claimis

meritless. The rule requires only that the fee petition be served "no later
than" fourteen days after entry of an appeal able judgnment. Super. . Cv. R
54 (d)(2)(B). In this case, the March 15, 1995 fee petition was filed well
within the required tinme period. Cf. Kennore Joint Venture v. District of

Col unbia Bd. of Zoning Adjustment, 391 A 2d 269, 274 (D.C. 1978) (premature
filing of notice of appeal irrelevant given that order becane final before appea
was consi dered and respondent showed no prejudice resulting fromprematurity).

¢ Appell ants make one additional argument in support of their claimthat
Ham lton was not entitled to attorney's fees. Asserting that the goal of
awardi ng attorney's fees is to conpensate the victim not pro bono | awers, they
maintain that Hamlton is not entitled to attorney's fees because he was

represented by pro bono counsel. W reject this argunent. Under the District
of Colunmbia Human Rights Act, upon a finding of "unlawful discrimnatory
practice," the Conmi ssion shall issue an order requiring respondent to pay

"reasonabl e attorney fees." D.C. Code § 1-2553 (a)(1l) (1981). The statute does
not condition attorney fee awards on whether a party had pro bono or paid
counsel . Moreover, this court has consistently held that attorney's fees are
recoverable for pro bono counsel. See Habib v. Thurston, 517 A .2d 1, 8 n.12
(D.C. 1985) (finding an attorney's fee award challenge on the ground that
appel l ee's counsel was pro bono to be frivolous); Mrtin v. Tate, 492 A 2d 270
274 (D.C. 1985) (holding that the pro bono status of
appel l ee's counsel did not bar the trial court from awarding attorney's fees);
Frazier v. Franklin Inv. Co., 468 A 2d 1338, 1339 n.1 (D.C. 1983) (finding an
(continued...)
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Appel lants also claim that the Commission should have discounted the
attorney's fee award by the anpunt of tinme Hamilton's counsel spent on the issue
of back pay danmages because Hamilton waived the back pay claim on renand.
Generally speaking, fees related to work on an unsuccessful claim are not
recoverable. See Hensley v. Eckerhart, 461 U S. 424, 434-35 (1983). The Suprene
Court has recogni zed, however, that it is often inpossible to distinguish hours

spent on individual clainms that are ultimtely unsuccessful fromtine spent on

6. ..continued)
attorney's fee award proper even though appellant incurred no obligation to
actually pay attorney's fees); see also Copeland v. Marshall, 205 U S. App. D.C
390, 410, 641 F.2d 880, 900 (1980) (en banc) (We find "nothing inconsistent in
prosecuting a case in the public interest, agreeing not to charge one's own
client a fee and thereafter seeking fees fromthe |osing defendant.”) (interna
quotations and citations omtted).

The Suprenme Court al so has concluded that whether plaintiff was represented
by private counsel or a non-profit |legal services organization is irrelevant to
the calculation of fee awards. See Blanchard v. Bergeron, 489 U S. 87, 95 (1989)
("That a nonprofit |egal services organization nmay contractually have agreed not
to charge any fee of a civil rights plaintiff does not preclude the award of a

reasonable fee to a prevailing party . . . ."); Blumv. Stenson, 465 U S. 886
894-95 (1984) (finding it unnecessary to decrease a reasonable fee award sinply
because counsel acted pro bono rather than for profit). Al t hough one goal of

awarding attorney's fees is to conpensate individual victims, another is to
pronmote the public interest by ensuring that private citizens have the neans to
enforce anti-discrimnation statutes:

I f successful plaintiffs were routinely forced to bear
their own attorneys' fees, few aggrieved parties would
be in a position to advance the public interest .
Congress therefore enacted the provision for counsel
fees -- not sinply to penalize litigants

but nore broadly, to encourage individuals injured
by discrimnation to seek judicial relief

H R Rer. No. 102-40(1), at 75 (1991) (citing Newnan v. Piggie Park Enter., Inc.
390 U.S. 400, 402 (1968) (explaining the rationale behind the Title VII
attorney's fees provision)). Therefore, the fact that Hamlton's counsel was pro
bono does not preclude the award of attorney's fees.



the overall successful litigation:
Many civil rights cases will present only a single
claim In other cases, the plaintiff's clains for
relief will involve a comopn core of facts or will be
based on related |l egal theories. Mch of counsel's tine
will be devoted generally to the litigation as a whol e,

making it difficult to divide the hours expended on a

clai mby-claimbasis. Such a |lawsuit cannot be viewed

as a series of discrete clains. I nstead, the

court should focus on the significance of the overall

relief obtained by the plaintiff in relation to the

hours reasonably expended on litigation.
Id. at 435. Adopting the Hensley analysis, the Conmi ssion determ ned that
because the claims in the case were so "intertwined," it would not reduce
Ham lton's overall award because he lost on the issue of back pay.” The claim
for relief in this case involved a "comon core of facts,” the enployer's
unl awful discrimnatory treatnent of Hamilton, its enployee. The back pay claim
was just part of Hamlton's clains for damages resulting fromthis discrimnatory
treatment, including damages for "humliation, enbarrassnent and indignity
associated with the firing." See Natural Mtion (l), supra note 1, 687 A 2d at
218. Because the issues underlying the various damages clains are interrel ated
the Conmission did not err in determining the fee award based on the ultimte

outcone.® "Were a [party] has obtained excellent results, his attorney should

recover a fully conpensatory fee

7 See 4 DCVR § 216.1 (1984) ("In determ ning whether an adjustment of the
presunmed reasonable attorney's fee is warranted, the Comm ssion shall be guided
by Suprenme Court decisions interpreting the attorney's fee provisions of Title
VIl of the Civil R ghts Act of 1964, 42 U.S.C. § 2000 e-5 (k); the Cvil Rights
Attorney's Fees Awards Act of 1976, 42 U. S.C. § 1988 (1982); and other simlar
federal fee-shifting laws."). |In Hensley, the federal statute at issue was 42
U S C § 1988. See Hensley, supra, 461 U S. at 429

8 Notably, Hanmilton's fee petition contained certain discounts and
exclusions in an effort to ensure the reasonabl eness of the requested anount.
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[T]he fee award shoul d not be reduced sinply because the [party] failed
to prevail on every contention raised in the lawsuit."” Hensley, supra, 461 U S
at 435. Therefore, we affirmthe Conmm ssion's decision not to reduce Ham lton's
overall fee award sinply because he wai ved the issue of back pay.°®

For the foregoing reasons, the Conmmission's attorney's fee award is

Af firmed

° W note that there is an alternative ground for affirmance, for if
Ham | ton was a "prevailing party" on the issue of back pay, he would be entitled
to "reasonable" attorney's fees for this claim See Hensley, supra, 461 U S. at
435 (noting that the "common core of facts" approach is used where plaintiff does

not win on all his clains). In Natural Modtion (I), supra note 1, this court
stated that "[o]rdinarily a victim of discrinmnatory discharge is entitled to
receive back pay." 1d. at 218 (quoting Wsconsin Ave. Nursing Hone, supra, 527

A .2d at 291). We found that Hamilton was indeed a victim of discrimnatory
di scharge; thus, he was entitled to recei ve back pay subject to proof of danmages,
i.e., "a back pay award should equal the salary the conplainant would have
received fromthe time of the violation until the date on which the Conm ssion
issued its final order, minus the conplainant's actual interim earnings or the

amopunts he woul d have earned had he diligently sought other work." Id. at 219
(citation omtted). After we remanded for further consideration of whether
Ham | ton mitigated his damages, Hamilton waived his claim for back pay damages
"to avoid . . . further delay.” Although Ham |Iton waived his back pay claim he

did not concede the nerits. For our purposes, therefore, Hamilton "prevail ed"
on the issue of entitlenent to back pay, even though he did not elect to prove
t he amount of back pay to which he was entitled

This conclusion conports with our case |law defining a prevailing party.
This court has held that a party prevails if he "'succeed[s] on any of the
significant issues in the litigation which achieved some of the benefits sought
by bringing the suit.'™ District of Colunbia v. Patterson, 667 A 2d 1338, 1345
(D.C. 1995) (quoting Henderson v. District of Colunbia, 493 A 2d 982, 999 (D.C
1985)); see also Farrar v. Hobby, 506 U S. 103, 111-12 (1992) ("[A] plaintiff
"prevails' when actual relief on the nmerits of his claimmaterially alters the
| egal relationship between parties by nodi fying the defendant's behavior in a way
that directly benefits the plaintiff."); Hensley, supra, 461 U S. at 433 (a
plaintiff prevails if he "succeed[s] on any significant issue in litigation which
achi eves sone of the benefit the parties sought in bringing suit."). Under the

Hensl ey analysis, a plaintiff may "prevail" even though he does not win all of
his clainms for relief. 1d. at 434 ("results obtained" is one factor in the fee
award cal culus); see also Knight v. Georgetown University, et al., Nos. 96-CV-

825, 96-CV-792 &
96- CV-995, slip op. at 27-28 (D.C. Feb. 11, 1999).








