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Before Ruz and Reipb, Associ ate Judges, and Kery, Senior Judge.

Ru z, Associate Judge: Eleanor and Franklin Johnson filed wongful death
and survival actions against Wshington Metropolitan Area Transit Authority
(WWMATA) for the death of their daughter, Devora Johnson, who, on March 20, 1986,
junped onto the tracks before an onconming train. It is undisputed that by
jumpi ng onto the tracks Devora Johnson intended to conmmit suicide. However, her
deat h coul d have been avoided if the train conductor had not delayed in engaging
the energency brake to stop the train. At issue is whether Devora Johnson's
suicidal intention as a matter of law relieved WWATA of responsibility for the

train operator's tortious conduct under the doctrine of |ast clear chance.?

! The question presented by this case is distinguishable from that
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The Circuit Court for the District of Colunbia, concluding that a question

of District of Colunmbia law was determinative of the issue and that no
controlling precedent existed in the decisions of this court certified to this
court? the follow ng question

Under District of Colunmbia law, and upon the facts

described below, may a plaintiff who has voluntarily

assuned an unreasonable risk of incurring a particular

injury recover from a defendant who failed to take the

| ast clear chance to prevent that injury?

Johnson v. Washington Metro. Area Transit Auth., 321 U S. App. D.C 260, 261, 98

F.3d 1423, 1424 (1996) (Johnson I1).3

}(...continued)

presented in District of Colunbia v. Peters, 527 A 2d 1269 (D.C. 1987), which
addressed a defendant's liability for a suicide that follows the defendant's
negl i gent conduct. In Peters, the decedent committed suicide two years after
becom ng paral yzed froman injury inflicted by the police during an arrest. 1d.
at 1272. Peters noted that "suicide generally is considered to be a deliberate,
intentional, and intervening act"” which precludes recovery for prior negligent
acts alleged to have caused the decedent to take his or her own life. Id. at
1275. There is an exception to this general rule for situations where the
defendant's prior negligent conduct causes the decedent "to have an irresistible
or uncontrollable inpulse to conmit suicide." Id. at 1277. Peters is
i nappl i cabl e because the Johnsons are not alleging that WWMATA's actions caused
Ms. Johnson to conmit suicide or that WWATA failed to prevent M. Johnson from
junping on the tracks.

2 D.C. Code § 11-723 (a) provides:

The District of Colunbia Court of Appeals nmay answer
questions of law certified to it by the Supreme Court of
the United States, a Court of Appeals of the United
States . . . if there are involved in any proceeding
bef ore any such certifying court questions of |aw of the
Di strict of Colunbia which may be determ native of the
cause pending in such certifying court and as to which
it appears to the certifying court there is no
controlling precedent in the decisions of the District

of Col unbia Court of Appeals.
3 This case has had a considerable history in the federal courts |eading
(continued...)
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The question certified by the Circuit Court is phrased in terns of whether
a plaintiff who has "voluntarily assuned an unreasonabl e risk" can benefit from
the last clear chance doctrine. The question involves the two sonetines
distinct, sonetimes overlapping, theories of contributory negligence and
assunption of risk. Before applying themto the facts of this case, we briefly

describe their different origins and relevant District of Colunbia case |aw

Contributory Negligence and the Doctrine of Last C ear Chance

In the District of Colunmbia, a plaintiff whose negligence contributes to
his or her injury may not recover froma negligent defendant unless the defendant
had the | ast clear chance to avoid injuring the plaintiff. Felton v. \Wagner, 512
A 2d 291, 296 (D.C. 1986). The doctrine of last clear chance is well-established

in our jurisprudence. See, e.g., Termnal Taxicab Co. v. Blum 54 US. App. D C

5(...continued)
up to this certification. Briefly, in Johnson v. Washington Metro. Area Transit
Auth., 280 U S. App. D.C. 53, 883 F.2d 125 (1989) (Johnson |), the Circuit Court
reversed a grant of summary judgnment entered in favor of WVATA in the District
Court. After the first trial resulted in a mstrial, the trial court, at the
second trial, instructed the jury to determ ne whether WVATA had the | ast clear
chance to save Ms. Johnson and, if so, whether the train operator had breached
the applicable standard of care when he failed to take the neasures available to

avoid injuring Ms. Johnson. The jury found WVATA liable. Johnson IIl, supra, 321
US. App. DC at 262, 98 F.3d at 1425. WWATA noved for judgnent as a matter of
law on the ground, anong others, that M. Johnson had assunmed the risk. In

affirmng the jury verdict, the trial court relied on the | anguage and rationale
of the Crcuit Court in Johnson | which "recogni zed and precluded a defense based
on [Ms. Johnson's] assunption of risk." Johnson v. Washington Metro. Area
Transit Auth., 901 F. Supp. 1, 3 (D.D.C. 1995). WWATA appeal ed, arguing that the
Johnsons were barred fromrecovering under the |ast clear chance doctrine because
Ms. Johnson had assunmed the risk of dying on the tracks. The question certified
to us arises fromthis second appeal.
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357, 298 F. 679 (1924). To prevail under the doctrine of last clear chance a

plaintiff has the burden of establishing:

(1) that the plaintiff was in a position of danger
caused by the negligence of both plaintiff and
defendant; (2) that the plaintiff was oblivious to the
danger, or unable to extricate herself fromthe position
of danger; (3) that the defendant was aware, or by the
exerci se of reasonable care should have been aware, of
the plaintiff's danger and of her oblivion to it or her
inability to extricate herself fromit; and (4) that the
def endant, with neans available to him could have
avoided injuring the plaintiff after becom ng aware of
the danger and the plaintiff's inability to extricate
herself fromit, but failed to do so.

Felton, supra, 512 A . 2d at 296; see also District of Colunbia v. Huysman, 650
A . 2d 1323, 1326 (D.C. 1994) (quoting Felton); Robinson v. District of Col unbia,
580 A.2d 1255, 1258 (D.C. 1990) (sane); Washington Metro. Area Transit Auth. v.
Jones, 443 A .2d 45, 51 (D.C. 1982) (listing factors); Byrd v. Hawkins, 404 A 2d
941, 942 (D.C. 1979) (sane). The last clear chance doctrine applies to a
def endant who "with means available to him could have avoided injuring the
plaintiff after [defendant] became aware of, or reasonably should have becone
aware of, the danger and the plaintiff's inability to extricate hinself fromit."

Robi nson, supra, 580 A 2d at 1258-59.

The doctrine of |ast clear chance has been characterized as a transitional
doctrine, preparing the way for a system of conparative negligence. See Mlcolm
M Maclntyre, The Rationale of Last Cear Chance, 53 Harv. L. Rev. 1225 (1940);
Fl emi ng Janes, Jr., Last Clear Chance: A Transitional Doctrine, 47 YaeL.J. 704

(1938). Various justifications have been offered for the last clear chance
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doctrine. One comon explanation is that the plaintiff's negligence was not the
proxi mate cause of the harm because the defendant had the |ast opportunity to
prevent it. See J.D. Lee & BaRRY A. LinNDAHL, MoDErRN TorT Law 8 11. 07, at 327 (Rev. ed.
1989) ("[T]he doctrine is based on the notion that the |ast proxi mate cause of
the injury is the real and | egal cause."); REeSTATEMENT ( SECOND) oF TorTs 8§ 479 cnt. a
(1965) ;4 but see W Pace KEETON ET AL., PROSSER AND KEETON ON THE LAwoF TorTs 8 66, at 463
(5th ed. 1984) (noting that this explanation runs contrary to the "evol ving ideas
of proxi mate cause"). Another justification involves an assessnent of relative
fault where "the later negligence of the defendant involves a higher degree of

faul t KEETON ET AL., Supra, at 463. This justification is especially
applicable to situati ons where the defendant acts recklessly or intentionally or
where the defendant has discovered a helpless plaintiff. |Id. (noting that this
rational e cannot explain other situations where "the defendant's fault consists
nerely in a failure to discover the danger at all, or in slowness, clunsiness,
i nadvertence or an error in judgrment in dealing with it" (footnote omtted)).?®

Perhaps the real justification for the rule is "a fundanmental dislike for the

harshness of the contributory negligence defense,” Keeton ET AL., sSupra, at 464,

* The RESTATEMENT ( SECOND) OF TORTS § 479 comment a states:

[T]he plaintiff's negligence is not a "proxinmte" or
| egal cause of the harm to him because the later
negl i gence of the defendant is a superseding cause which
relieves the plaintiff of responsibility for it.

> According to the ResTATEMENT, a commonly given explanation is that:
[T]he later negligence of the defendant involves a
hi gher degree of fault. This nmay be true in cases where

t he defendant has di scovered the danger and his conduct
approaches intentional or reckless disregard of it

RESTATEMENT ( SECOND) OF TOoRTS § 479 cnt. a.
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which would explain why it seens particularly apt in situations where the
defendant's negligence is seen "as the final and decisive factor in producing the

injury." RESTATEMENT, supra, § 479 cnt. a.

Assunption of Risk

Assunption of risk, like contributory negligence, relieves a negligent
defendant of liability. It is a conplete defense to a claimof negligence "under
a theory of 'waiver' or 'consent'" proceeding from the prem se that a person,

after evaluating a situation, has voluntarily decided to take a known risk.
Sinai v. Polinger Co., 498 A 2d 520, 524 (D.C. 1985); see Scoggins v. Jude, 419
A .2d 999, 1004 (D.C. 1980). 1In its primary sense, the doctrine of assunption of
risk is applied where "the person charged [with negligence] has no duty to
protect the other [the plaintiff] fromthe risk." Dougherty v. Chas. Tonpkins
Co., 99 U. S. App. D.C 348, 350, 240 F.2d 34, 36 (1957). The cl earest exanple
is where a plaintiff has expressly waived the defendant's liability in witing
LEE & LINDAHL, supra, at 248-49. In its secondary sense, assunption of risk is
al so applied to bar recovery in situations where a plaintiff "who is aware of the
risk created by the defendant's negligence, deliberately chooses to encounter
that risk.” Morrison v. MacNamara, 407 A 2d 555, 566 (D.C. 1979). \hether in
the primary or secondary sense, the elenments of the defense are "first, know edge
of the danger and second, a voluntary exposure to that known danger." I d.
(quoting Dougherty, supra, 99 U S. App. D.C. at 349-50, 240 F.2d at 35-36). W
have observed that the "know edge requirenent is not susceptible of nechani cal

application, but often requires an analysis of such conplex factors as the



plaintiff's age, intelligence and experience.” 1d. at 567. Whet her or not a
person assuned the risk is "a question of fact usually to be determ ned by the

jury under proper instruction fromthe court." Id. at 568.

The doctrine of last clear chance is applied in cases where a defense of
contributory negligence has been raised, and does not apply if the sole defense
is that the injured party assuned the risk. LEE & LINDAHL, supra, at 244, Bot h
def enses, however, nay be asserted in the sanme case arising froma single set of
facts, e.g., where a plaintiff initially assumes the risk and subsequently acts
negligently. Al though the two defenses are "closely related . . . we have
consistently maintained that the two defenses are separate and distinct

Morrison, supra, 407 A . 2d at 566 (citation and footnote onmitted).

Sui ci des

We consider the certified question "upon the facts" of this case, a
sui ci de, that was characterized as constituting both contributory negligence and
assunption of risk.® Keeping in mnd the principles underlying the two
doctrines, we turn to consider whether, under District of Colunmbia |aw, M.

Johnson's suicidal intent constituted assunption of risk that barred recovery for

¢ In this case, the jury was instructed that:

when M ss Johnson intentionally junped from the train
platform on to the tracks this act constituted
contributory negligence on her part. You are also
instructed that she was aware of and able fully to
appreciate the risk that her junp on to the tracks
entail ed.
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WVATA' s negl i gence or whether WVMATA may be held |iable under the doctrine of |ast
clear chance for its failure to avoid the fatal consequences of M. Johnson's
sui ci de. Qur answer was anticipated by Judge Mkva in Johnson |, when he
concluded that, without any indication to the contrary, he was "unprepared to
assune that the District of Colunmbia Court of Appeals would carve out a suicide
exception from its |ong-established |ast clear chance doctrine." Johnson 1,
supra note 3, 280 U S. App. DC at 59, 883 F.2d at 131. We confirm that
District of Colunbia |aw does not except suicides from the last clear chance

doctri ne.

We come to this conclusion fromtwo perspectives. First, as the court in
Johnson | noted, there is no case lawin the District of Colunbia which supports
a suicide exception to the last clear chance doctrine, and "the D.C. courts [have
not] given any indication that such an exception would be found if a case
properly presented the issue.” I1d. at 58, 883 F.2d at 130. No case |aw creating
a sui cide exception has been cited to us by the parties. W believe that Johnson
I correctly interpreted our jurisprudence and we do not choose to pursue a
di fferent course. The closest case on the facts to the present one is Toy v.
District of Colunmbia, 549 A 2d 1 (D.C. 1988), a wongful death and survival

action, where the plaintiffs claimed that the District had the |last clear chance

to save the decedent, who had hanged hinself in jail. The plaintiffs alleged
that the District had negligently failed to properly adm nister |ife-saving
techniques and failed to have the necessary equipnent. Id. at 5. The jury

returned a verdict for plaintiffs finding that the District had the |ast clear

chance to prevent the injury, but found for the District on the defense theories
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of contributory negligence and assunption of risk. 1d. The trial court granted
the District's notion for judgnent as matter of |aw finding, anong other things,
that the evidence was insufficient to sustain a jury finding that the District
had the |ast clear chance to prevent the injury or that the District's actions
violated a standard of care. |Id. This court affirmed, concluding that there was
no showing that the District's actions violated the applicable standard of care,
id. at 9, but did not address the |egal issue presented in this case, whether the
| ast clear chance doctrine applies to suicides. Id. at 2 n.2. W now decide
what was not addressed in Toy: there is no suicide exception to the District of

Col unmbi a' s | ong-established |ast clear chance doctrine.

Second, we are unprepared to hold that a person intending suicide, as a
matter of law, always "assunes the risk"” of death, as that defense has devel oped
inthe |law to bar recovery for negligent acts. The requirenents of know edge and
vol unt ari ness, inplying reasonabl e deci sion-maki ng, that undergird the wai ver and
consent principles of assunption of risk do not confortably fit a suicide,
particularly on the facts of this case. Here, M. Johnson, the nother of a young
child, chose a public venue for a nost violent death. Evi dence presented at
trial in this case showed that M. Johnson had a history of serious nental
illness, including seven hospitalizations. Johnson |, supra note 3, 280 U S
App. D.C. at 55, 883 F.2d at 127. The trial court's jury instructions conflating
the defenses of contributory negligence and assunption of risk suggest that the
trial court considered that "in cases in which the defendant may assert that the
plaintiff's actions were negligent -- in other words, that he was unreasonabl e

in encountering a known risk or a risk of which he should have been aware -- the
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defenses of contributory negligence and assunption of risk are often used

i nterchangeably."” Sinai, supra, 498 A 2d at 525 (footnote omtted).

We are unpersuaded by the argument that our holding today will provide an
i ncentive for individuals to commt suicide in the hope that their estates wll
benefit. That policy argunment is purely specul ative. No study or judicial
finding has been offered in support of the proposition that suicides will be
encouraged if the last clear chance doctrine is available in cases involving
suicides. There is nothing in the record of the case before us indicating that
Ms. Johnson sought death in order to benefit her estate. Bef ore changi ng
est abl i shed doctrine on policy grounds, we require persuasive evidence in support

of the proffered policy argunment.

Moreover, we believe that the burden of proving the four factors necessary
to prevail under the l|last clear chance doctrine already provides a significant
barrier to recovery. See Felton, supra, 512 A 2d at 296; Huysman, supra, 650

A 2d at 1326.% Therefore, even assuning, for the sake of argunent, that a person

7 Under these circunstances we need not consider whether a suicidal intent
may never, as a matter of law, cone within the contenplation of infornmed and
voluntary risk-taking inherent in the doctrine of assunption of risk such that
it would 'waive' the defendant's responsibility to act reasonably to prevent the
sui ci de.

8 In this case where Ms. Johnson had the |egal status of a trespasser, the
Johnsons had the additional burden of proving that WWATA acted intentionally,
willfully or wantonly. See Holland v. Baltimre & OR Co., 431 A 2d 597, 599
(D.C. 1981) (en banc) (noting that a trespasser may recover only for
"intentional, wanton or willful injury" (citation and internal quotation narks
omtted)). The jury, so instructed, found WVATA I|iable. Evi dence at tria
showed that the train operator had tested positive for cocaine and narijuana
shortly after the accident. Johnson Il, supra, 321 U.S. App. D.C. 262, 98 F.3d
at 1425.
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intending to conmt suicide coolly evaluates the risks and benefits in comitting
suicide, the difficulty of neeting the existing burdens already creates a | ega
di sincentive for an individual who is disposed to conmt suicide to do so for the

purpose of securing financial gain for his or her estate.

We believe that application of the doctrine of last clear chance to the
facts before us on this certified question squares with the objective of
negli gence law, "that one whose act unintentionally causes injury to another is
generally liable to conpensate the other only if the act was not reasonabl e under
the circunstances -- that is, only if the act created a foreseeable risk that
coul d have been nmitigated at a cost not disproportionate in light of the gravity
and probability of the foreseeable harm"” Ray v. Anmerican Nat'|l Red Cross, No.
93-CV-759, slip op. at 8 (D.C. May 16, 1997). \hether or not a person intends
suicide -- a fact that nay well be unknown to anyone other than the suicidal
person at the tinme of the incident -- should not, consistent with the principles
underlying the | aw of negligence, excuse a person who acts unreasonably under the
circunstances particularly where, as here, there was virtual certainty that the
foreseeabl e harmwoul d be death. See Palsgraf v. Long Island R R Co., 248 N. Y.
339, 344 (N. Y. 1928) ("The risk reasonably to be perceived defines the duty to
be obeyed . . . ."). Therefore, it is precisely because the result of suicide
is death, that we do not carve out a suicide exception to a doctrine that
preserves the incentive for the last actor who has an opportunity to act to
prevent the death to do so. The primary focus in applying the I ast clear chance
doctrine is on the actions of the defendant, not the intent of the injured
person, and turns on a determ nati on whether the defendant acted reasonably under

the circunstances to prevent injury to a person who has placed hinself or herself
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in harm s way. Qur holding herein neans that the | aw does not avert that focus

in the case of suicides.

So ordered.





