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Bef ore FarRrRELL and ReID, Associ ate Judges, and GALLAGHER, Seni or Judge.

Reip, Associ ate Judge: Appellant R MC. challenges the trial court's denial
of his notion to suppress tangi ble evidence. He entered a conditional plea of
guilty to carrying a pistol without a license, in violation of D.C. Code § 22-
3204 (1996); possession of an unregistered firearm in violation of D.C. Code §
6-2311 (a) (1995); and possession of unregistered amrunition, in violation of
D.C. Code 8§ 6-2361, but reserved his right to appeal. The trial court placed
R MC in the custody of the Departnent of Human Services, and ordered an
ei ghteen nonths restricted conmtnent to the Cak Hll Youth Center. R MC. filed
atinely appeal. The specific question we nust decide is whether the legitimte
stop of appellant for suspected violation of the Juvenile Curfew Act, w thout
nmore, justified the additional intrusion of frisking him placing himagainst a

car, and handcuffing him W hold that it did not, and that the gun seized as

a result of the unlawful bodily intrusion should have been suppressed.
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FACTUAL SUMVARY

During the hearing on RMC.'s notion to suppress, the governnent presented
the testimony of O ficer Mchael P. Usiny of the United States Secret Service
Uni formed Division. At approximately 1 a.m on Novenber 18, 1995, O ficer U siny
and his partner were on "perineter security" duty at the parking lot in the rear
of 1308 ddifton Street, NW Their mssion was "to provide any kind of security
procedures for the officers [who] were conducting a sweep inside of [the] Cifton
Terrace [apartnents],” in response to "a tip that an individual who was wanted
by [the Secret Service Uniformed Division] and [the] Metropolitan Police
Departrment [for arned assault on police officers] . . . was . . . inthe [Cifton
Terrace] conplex."t Oficer Usiny's partner saw three persons walk into the
parking |ot. In response to a comunication from his partner, Oficer Ursiny
| ooked up and saw R M C. and another male walking with a female. He testified

t hat :

Both male subjects had the girl literally
sandwi ched in between them That, alone, | found to be
a suspicious behavior; it's not normal to wal k down the
street in a group and be smashed up agai nst one anot her,
it's just not nornal.

As [RMC] and his associates, his friends, when
they were approaching nmy partner and |, | didn't
consistently and constantly stare at the three people;
I would look and | ook away, and |ook and | ook away. |
noticed how [RMC.] and the adult gentleman .
di spl ayed a nervousness. A couple of tines | made eye

! The suspect was known to the officers by nane. Bot h Uni formed Secret
Service officers and Metropolitan Police Departnment officers were on the scene
of the Cifton Terrace Conpl ex, including the parking |ot.
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contact with [R MC.], and he would abruptly | ook away,
whi ch di spl ayed nervousness to ne.

When asked by the prosecutor whether "[he] notice[d] anything about
[RMC.'s] age which drew [his] attention," Oficer Usiny said: "After | noticed
hi s physical behavior -- with it being dark outside, | wasn't able to establish
the fact that he was a juvenile until he was approximately 10 feet away fromne."
Oficer Usiny "nade a stop" on R MC When asked the purpose of the stop,
Oficer Usiny stated: "It was a conbination of nme being able to identify him as
a juvenile and the fact that he was out pas[t] the tine limt. It was a weekend,
so it would have been mdnight, and this incident occurred after 1 a.m in the
nor ni ng. " In response to the question as to whether his intent in stopping

R MC. was to confirm his juvenile status, the officer stated: "Based on the

observations | had nmade as [RMC ] and his associates were approaching ny
partner and |, based on ny experience as a police officer and participation with
[the Metropolitan Police Departnent's] Gun Recovery Unit, | had suspicions
already that [R MC ] was arnmed." Covernnent counsel asked what the officer did,

and Oficer Usiny replied: "After | established the fact that he was a juvenile,
| imediately effected a stop on him" Wen asked how he nade the stop, Oficer
Usiny said: "I took one step forward in his direction, reached out with ny left
hand, | believe, and | grabbed himby his left jacket sleeve . . . . And spun

hi m around. "

Because he believed RMC. "was arned," Oficer Usiny "placed him up on
top of a car." The officer "checked [RMC.'s] waistline on the right side, from
the front where his navel would be, around to his right hip." He found nothing.

While he was conducting his "brief check of [RMC.'s] waistband on the right
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side," Oficer Usiny's partner engaged in "a scuffle” with the other male. In
order "[t]o keep control and to take custody of [R MC ] because of the fact that
he was a juvenile . . .," Oficer Usiny handcuffed him"so [he could] . . . help
[his] partner.” As he placed RMC. on the ground, Oficer Usiny noticed he had
a 9 mllinmter gun because "the gun was dangling, and the butt of the pistol
struck the pavenent . . . ."2 Oficer Usiny testified that if he had found no
gun on RMC., he "would have enforced the Juvenile Curfew Act and taken himinto
cust ody. " He acknowl edged that "[he would] have perforned a routine search
incident to arrest" had he taken R MC. into custody for violation of the

Juvenil e Curfew Act.

On cross-exam nation, Oficer Usiny admitted that he nade no attenpt to
determine whether RMC. was with a parent or |egal guardian, and that he had
received no "radio run" or police broadcast concerning RMC. He nmade no effort
to determine RMC.'s actual age, saying only: "Based on his physical features,
it was obvious that he was not [eighteen years of age]." Defense counsel used
O ficer Usiny's Novenber 18, 1995 testinobny at the probable cause hearing to
show that details given during his suppression notion testinony were different
from those given during the probable cause hearing. |In addition, he attenpted
to denpbnstrate that the narrative section of the PD-379 form which Oficer
Ursiny conpleted, differed in detail fromhis trial testinony. Wen he was asked
about his PD- 379 narrative statement that R M C. "seenmed to clutch his rib cage
with his right arm" Oficer Usiny replied: "Cutch or be protective. | didn't
-- with him being sandwi ched up against his femal e conpanion, there was no

swi nging of his right arm there was no natural novenents, which | woul d describe

2 RMC had the gun underneath his right armin a "shoul der rig."



5
as clutching." In response to additional cross-exam nation questions, Oficer
Usiny agreed that RMC. did not run away from him the officer did not see
R MC. put anything in or take anything out of his pocket; the officer did not
see a bulge in RMC's waist, or view anything in his hands. The officer
acknow edged that the female in R MC. 's conpany was not being threatened; and

that R M C nmde no threatening gestures to the officer or to anyone el se.

After discussion between the trial judge and counsel, the court denied
R MC. 's notion to suppress. The judge credited the testinony of Oficer Usiny
and stated: "I think he stopped him lawmfully for an apparent or suspected
violation of the curfew law." He added: "I think . . . it was not wong .
for himto stop [RMC.] for violating the curfewlaw, even if he had it in mnd
that what was nore inportant was that [RMC ] may have had a pistol on his

person."” He continued:

Well, | think the police here were legally
permtted and objectively authorized to have stopped
[RMC] for an apparent violation of the curfew act.
And even if they had another notive in nind, even an
overwhel mi ngly nore pressing notive, or a second notive,

I don't think that the stop was unlawful. | do
not think it was unreasonable. And | don't think what
occurred, given the circunstances after that, was
unr easonabl e either.

The trial court did not consider "the pistol [to be] the fruit of unlawful search

or seizure." After additional discussion with counsel, the trial judge added:

[I] do not find that this case calls upon ne to
pass upon the constitutionality of the curfew law, and
| decline to do so. But | nust add . . . that it seens
to ne that the reasonabl eness of the police's action[s]
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in enforcing the curfew statute are derived, at least in
part, fromthe law in respect of searches and seizures,
as is derived, at least in part, from the Terry [?
st andar d.

I think that what happened here is that the
pol i ceman, when he stopped himunder Terry . . . could
have maintai ned the status quo and made sure he didn't
have a weapon. And in the course of doing it, . . .
before he'd even conpleted doing that, he was called
away by an energent situation, . . . [when] he
reasonably turned to assist his partner, and because he
was going to do that, he secured [RMC.] by cuffing him
and was going to nove himto a place where he could | ay
hi m down on the ground so he couldn't run away. In the
course of doing that, the gun cane into sight.

And | don't think that anything the police officer
did was unconstitutional or excessive or unreasonable;
I think it was all reasonable and therefore all |awful.
And | think, in particular, that securing himbefore he

could pursue the matter of the curfew |l aw violation was
under st andabl e entirely.

After the trial court's ruling on the suppression notion, RMC. entered
a guilty plea, but preserved his right to appeal the trial court's denial of his

suppressi on noti on.

ANALYSI S

R MC contends that: (1) Oficer Usiny did not have a reasonable,
articul abl e suspicion, or probable cause, to believe that he was arned or in
violation of the Juvenile Curfew Act; (2) the manner in which Oficer Ursiny
st opped himviolated both the Juvenile Curfew Act and the Fourth Amendnent; and

(3) the seizure and handcuffing of his person constituted an unreasonable

S Terry v. Chio, 392 U.S. 1 (1968).
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intrusion on his liberty. The governnent argues that the seizure and handcuffing

of RMC. were reasonabl e.

Qur review of the trial court's denial of a notion to suppress is mxed.
"'[T] he facts and all reasonable inferences therefromnust be viewed in favor of

sustaining the trial ruling. In re D.AJ., 694 A 2d 860, 864 (D.C. 1997)
(quoting Peay v. United States, 597 A 2d 1318, 1320 (D.C. 1991) (en banc)).
Factual findings nay be reversed only if they are clearly erroneous. 1d. at 865.
On the other hand, ultimate questions such as whether the police had reasonable
grounds to stop appellant and search his person are reviewed de novo. See

Ornelas v. United States, 116 S. Ct. 1657 (1996) (determ nations of reasonable

suspi ci on and probabl e cause revi ewed de novo on appeal).

Substantively, "[t]o justify an investigative detention under Terry wv.
Ohio, [supra, note 3] . . ., the police 'nust be able to point to specific and
articulable facts which, taken together with rational inferences from those

facts, reasonably warrant that intrusion. Peay, supra, 597 A 2d at 1319-20
(quoting Terry, supra, 392 U S at 21). The facts nust "nake constitutionally
reasonabl e the police officer's decision to 'detain [appellant] briefly in order
to investigate the circunstances that provoke[d] suspicion."" ld. at 1320
(quoting Berkener v. MCarty, 468 U.S. 420, 439 (1984)). Moreover, "[t]he scope
of the detention nust be carefully tailored to its underlying justification."
Florida v. Royer, 460 U S. 491, 500 (1983). A traffic stop, for example, wll

not -- wthout nore

-- justify a frisk of the person detained. See Cousart v. United States, 618
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A.2d 96, 100 (D.C. 1992) (en banc). To justify a self-protective search of the
det ai ned person, the police officer nmust have reason to suspect that the latter
"is arnmed and presently dangerous."” Adans v. WIllianms, 407 U S. 143, 146 (1972);
Ybarra v. Illinois, 444 U S. 85, 93 (1979) (officer "may conduct a patdown to
find weapons that he reasonably believes or suspects are then in the possession

of the person he has accosted").

The Initial Stop and the Juvenile Curfew Act

The trial court found that Oficer Usiny stopped RMC. for an apparent
violation of the Juvenile Curfew Act, D.C. Code § 6-2181, et seq. (1998 Supp.),*
even though there may have been a second npotive, a suspicion that R MC. was
arned. D.C. Code § 6-2183 (a)(1l) provides: "A mnor commits an offense if he or
she remains in any public place or on the prenises of any establishnment within
the District of Colunbia during curfew hours.” D.C. Code 8§ 6-2182 (5) defines
a mnor as "any person under the age of 17 years, [not including] a judicially
emanci pated mnor or a married mnor." Curfew hours extend fromeleven p.m to
si X a.m Sunday through Thursday, and from one minute past midnight to six a.m
on Saturday, Sunday and during July and August. D.C. Code § 6-2182 (1). Oficer
Usiny testified that based upon his observation of RMC. and his youthful
appear ance, he concluded that he was in violation of the curfew law. W agree

with the trial court that Oficer Usiny made an initial and |lawful stop on

4 After RMC 's arrest and conviction, the District of Colunbia Juvenile
Curfew Act was held unconstitutional by the federal courts of this jurisdiction.
Hutchins v. District of Colunbia, 942 F. Supp. 665 (D.D.C. 1996), aff'd sub nom
Onens v. District of Colunbia, No. 95-Cv-2050 (D.C. Cr. May 22, 1998). No issue
is presented here as to the continued validity of the statute.
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R MC for a suspected violation of the curfew|law. However, the officer did not

foll ow the nandate of the curfew | aw before proceeding to frisk R MC.

D.C. Code § 6-2183 (c)(1) specifically states in part that: "Before taking
any enforcenent action under this section, a police officer shall ask the
apparent offender's age and reason for being in the public place." O ficer
Ursiny never asked R M C.'s age before proceeding to frisk him place himon the
car, and handcuff him Myreover, he did not inquire as to the reason R M C. was
out during the statutory curfew hours. Accordingly, under the curfewlaw, it was
i mproper for the officer to take any enforcenment action. Under our case |aw,
O ficer Usiny could take additional action, wthout asking the statutory
questions, only if he had a reasonable and articul able suspicion that R MC. was

arnmed and danger ous.

The Suspicion of Dangerousness and the Frisk and Handcuffi ng

When asked whether his intent in stopping RMC was to confirmthat he was
a juvenile, Oficer Usiny stated: "Based on the observations | had made as
[RMC.] and his associates were approaching ny partner and |, based on ny

experience as a police officer and participation with [the Metropolitan Police

Departnent's] Gun Recovery Unit, | had suspicions already that [R MC] was
armed." After he stopped RMC. , the officer "grabbed him by his left jacket
sleeve . . . [a]lnd spun him around [and] placed him on top of a car.” To

determ ne whether the officer

had an articul able suspicion that crimnal activity was
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afoot and that [R M C] was arned and dangerous[, w e
|l ook to many factors justifying a Terry stop or search
for weapons in considering what may constitute an
articul able suspicion that crimnal activity was afoot
or the person was armed and dangerous. These factors
i ncl ude, anong others, the tine of day, flight, the high
crime nature of the location, furtive hand novenents, an
informant's tip, a person's reaction to questioning, a

report of crimnal activity or gunshots, and the view ng
of an object or bulge indicating a weapon.

Anderson v. United States, 658 A 2d 1036, 1038 (D.C. 1995) (citations omtted).
In short, we exanine whether the police had a reasonable basis to suspect that
R. M C. was in possession of a weapon. Ybarra, supra, 444 U.S. at 93; Duhart v.
United States, 589 A 2d 895, 898 (D.C. 1991). In this case, the governnent
argues that RMC. "was frisked because he was wal ki ng strangely and cl utching
his rib cage which indicated to the experienced officer that he may be arned."
The governnent relies on Wnmack v. United States, 673 A 2d 603 (D.C. 1996)

cert. denied, 117 S. C. 1097 (1997), and In re D.E.W, 612 A 2d 194 (D.C. 1992)

to support its position. This reliance is msplaced.

Wrmack is a vastly different case. The appellant there entered the hone
of a wonman arned with a gun. He raped her, and she recognized him by his
physi cal features despite the fact that he had a hood over his face. The police
found Whnack at his grandnot her's house and handcuffed himwhile he was wearing
sleeping attire. W concluded that "the use of handcuffs was justified [because]

the crine of which the defendant was suspected was a violent one and the

def endant was reported to have been arned.” Wnack, supra, 673 A 2d at 609-10.°

®|n addition to the rationale used to justify the handcuffing in Wnack,
"Courts have routinely held the use of handcuffs in the Terry context to be
(continued...)
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In this case, RMC. was not suspected of a violent crime, and the police had

received no report that he was arned.

In D.E.W, supra, 612 A 2d at 195, the car in which the appellant was
riding "passed through several stop signs.” After the officers pulled the car
over, D.E.W was seen "shov[ing] something dowmn the front part of his pants,” and
later, "held his hands over the area where he was pushing." 1d. at 195. Here,
in contrast, Officer Usiny did not see RMC. put anything in any part of his
body, and saw no bul ge indicating that he m ght be arned. The officer based his
frisk of RMC on seeing himwalk down the street with another male and a feral e
"sandwi ched" between them his belief that he "displayed nervousness" because
when the officer |ooked at hima couple of tinmes and then | ooked away, R M C
"woul d abruptly | ook away"; and his observation that R M C. appeared to "clutch
or be protective" of his right rib cage because "there was no swinging of his

right arm [and] no natural novenent."

Based upon our decision in Anderson, supra, and other cases, we concl ude
that wal king very close to other people, displaying nervousness, clutching or
protecting one's side, and failing to swing an arm individually and together,
are insufficient factors to denonstrate a reasonable and articul abl e suspicion
"that crimnal activity was afoot [beyond the curfew violation] and that

appel l ant was arnmed and dangerous." Anderson, supra, 658 A 2d at 1038. This is

(...continued)

reasonabl e in situati ons where suspects attenpted to resist police, nmade furtive
gestures, ignored police comands, attenpted to flee, or otherw se frustrated
police inquiry." Wnack, supra, 673 A 2d at 609. No facts have been presented
here that parallel any of these situations.
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particularly true where, as here, an officer had no report of crininal activity
in which RMC nmay have been involved, and saw no bulge on R MC. 's person

i ndicating the possibility of a weapon.

W reversed the convictions in Anderson even though, inter alia, "appellant

qui ckly wal ked away fromthe police; . . . placed his hands back in his pocket
after being asked to renove them . . . becane nervous, rocked back and forth
and got wi de-eyed upon questioning." I d. W said: "The Fourth Anendnent

requires that there nust be nore than a person being seen in an alley late at
night, walking away from the police in a high crinme area, who upon being
guestioned puts his hands back in his pockets and acts in a strange manner." |d.
at 1040. In Duhart, supra, we also reversed the convictions even though the
police officer saw the appellant showi ng sonmething to another person in a high
crinme area; the appellant wal ked away when the police arrived; had his hands in
his pockets, slowy and reluctantly took them out; and "began to act a little

funny by turning his body sideways." 589 A 2d at 895-96. W concl uded

In sum we are left with a police officer
observing two individuals standing on the sidewalk
exam ning "sonething." Their conduct was not unusual
nor even suspicious, but activity engaged in by citizens
as a matter of course. [The police officer's] seizure
of appellant was not based upon particularized facts,
but an "inchoate and wunparticularized suspicion or
"hunch.""

Id. at 901 (citing Terry, supra, 392 U S at 27). See also Green v. United
States, 662 A 2d 1388 (D.C. 1995) (stop and search not justified where police had

reports of guns and gunfire; observed appellant placing an object in his coat
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pocket after the police spotted him and appellant's attenpt to evade the
police); Curtis v. United States, 349 A 2d 469 (D.C 1975) (hand notion
insufficient to justify Terry stop). Based upon these cases, we are constrained
to conclude that O ficer U siny did not reasonably suspect that R M C was arned
and dangerous. The perceived violation of the curfew |aw, w thout nore, did not
provi de objective grounds for that suspicion. Therefore, the frisk and placing
R.MC. on the car, and subsequent handcuffing, violated the Fourth Amendnent to
the Constitution because the degree of police intrusion on RMC 's liberty

exceeded the level of police justification.

Accordingly, for the foregoing reasons, we reverse the judgnent of the

trial court.

Rever sed.





