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Bef ore SciveLB and Reib, Associ ate Judges, and GReeNg, Associ ate Judge of the
Superior Court of the District of Colunbia.’

ScHveLB, Associ ate Judge: This action was brought by the nother of Tarigq
Hagqq, a mnor, on Tariq s behalf for personal injuries sustained by Tariqg, then
seven years old, when he was struck by an autonobile operated by Barbara Jean
Dancy- Bey. Prior to trial, the notions judge issued an order precluding Tariq
from presenting the testinony of his accident reconstruction expert, Gegory
Manni ng. Counsel for plaintiff had proposed to call Mnning to show that the
def endant was operating her vehicle at approximately 50 mp.h. in a posted 25
m p. h. zone, and that the defendant's speeding and inattention proxi mately caused

t he acci dent.

Sitting by designation pursuant to D.C. Code § 11-707 (a) (1995).
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When the case went to trial, the plaintiff proceeded w thout an accident
reconstructi on expert. Ms. Dancy-Bey presented evidence that she was driving
within the speed Ilinit and that Tariq darted in front of her car wi thout | ooking
out for traffic. The jury returned a verdict in the defendant's favor.! The
plaintiff now appeals, alleging that Mnning should have been pernitted to

testify.

The notions judge's preclusion order was based on what the judge found to
be willful violations by Tariq' s trial counsel of Rules 11 and 37 of the Superior
Court's Rules of Givil Procedure. |In his statenent of expected expert testinony
filed pursuant to Super. C. Cv. R 26 (b)(4), the plaintiff's counsel had
identified Manning as his expert witness on the circunstances and cause of the
accident, and Ms. Dancy-Bey's attorney pronptly noticed Manning' s deposition.
Upon receiving the notice, however, Mnning tel ephoned the defense attorney and
advised the attorney that he (Manning) had not been retained by plaintiff's
counsel and that he had not received from Tariq' s attorney any information
regarding the accident. Tariq' s attorney subsequently did retain Manning, but
Manni ng had not conpleted his investigation prior to the expiration of the tine

for discovery.

The matter cane before the notions judge on the plaintiff's request for an

extension of discovery and the defendant's notion for sanctions. The judge

! At an earlier trial, a jury had also found for the defendant. The judge
presiding at that trial, however, set aside the judgnent on grounds unrelated to
the i ssues presented on this appeal
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refused to extend discovery and held that Manning would not be pernitted to
testify. 1In a five-page witten order dated August 28, 1994 (Order No. 1), and
again in a forty-five page order dated Novenber 1, 1995 denyi ng reconsideration
(Order No. 2), the trial judge set forth in detail the reasons for her ruling

In Oder No. 1, the judge found, inter alia, that counsel for plaintiff had filed
a false Rule 26 (b)(4) statenent, in violation of Rule 11, and she declined to
extend discovery because an extension would "reward the entirely inappropriate
and unprof essional conduct of the [p]laintiff's counsel.” 1In Order No. 2, the
judge reaffirmed all of her initial findings and further found that Tariqgq's trial
counsel, in defending what the judge found to be indefensible conduct, had made
a nunber of additional false or msleading statements to the court. Qur review
of the record satisfies us that there is evidentiary support for the judge's
findings with respect to counsel's msconduct, and that those findings are

t heref ore bindi ng upon us pursuant to D.C. Code § 17-305 (a) (1997).

In Order No. 2, the notions judge explained her choice of sanction:

This [c]ourt is aware that the sanction of exclusion is

a serious and harsh one. But, the [c]ourt has
consi dered |esser sanctions and none would serve the
interests  of justice and ensure the efficient

adm ni stration of this case as well as the exclusion of
M. Manning's testinony. A nonetary sanction inmposed on
the [p]laintiffs or on [their counsel] would not
satisfactorily sanction the behavior that [counsel] has
denmonstrated in this case so far. It would sinply allow
[counsel], in return for a paynent of noney, to set his
own scheduling deadlines and force the [c]ourt and the
defense to wait until he is ready to prepare this case

For the deliberate and willful actions involved in this
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case, that would be as good as no sanction at all

In this [clourt's view, it is a better solution to
exclude M. Manning fromtestifying in this case. Such
a sanction would reinforce to the [p]laintiffs, their
counsel, and other nenbers of the bar that attenpts to
thwart the rules and orders of this [c]ourt by the use

of false statements will not be tolerated and wll
result in serious adverse consequences.

The foregoing passage denobnstrates that the notions judge carefully
considered the various sanctions available to her and that she made a
conscientious effort to exercise appropriately her considerable discretion in
that regard. See, e.g., Perry v. Sera, 623 A 2d 1210, 1217-18 (D.C. 1993)
(discussing trial court's discretion with respect to sanctions for discovery
violations); Park v. Sandwi ch Chef, Inc., 651 A 2d 798, 802 (D.C 1994) (applying
abuse of discretion standard to trial court's inposition of Rule 11 sanctions).
Qur standard of reviewis therefore deferential, and in the absence of a show ng
of abuse of discretion or legal error, it is our duty to sustain the notions

judge's disposition.

"Judicial discretion nust, however, be founded upon correct |egal
principles.” Park, supra, 651 A 2d at 802 (citations omtted). Qur examni nation
of the record and of the notions judge's witten orders | eaves us in sone doubt
as to whether, in precluding M. Manning fromtestifying, the judge included in
her cal cul us, and gave appropriate consideration to, the legal significance of

Tariq's age.

In Order No. 1, the notions judge wote that she had
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no way of knowi ng whether the [p]laintiffs were aware of

the actions of their counsel. Even if they were not
the [c]ourt cannot separate the actions of the
[p]laintiffs from those of their counsel. The

[p]laintiffs have to accept the consequences of their
actions and the action of their attorney.

But Tarig Haqq, the person on whose behalf the suit was brought, was only seven
years of age at the tinme of the accident and nine years old when the conplaint
was filed. He therefore could not have been neaningfully "aware of the actions

of [his] counsel," nor could he exercise control over them

Al t hough we have held that "in the ordinary case, the acts and om ssions
of counsel are inputed to the client even though detrinental to the client's
cause," Godfrey v. Washington, 653 A 2d 371, 373 (D.C 1995) (quoting Railway
Express Agency, Inc. v. Hll, 250 A 2d 923, 926 (D.C. 1969)) (internal quotation
mar ks omitted), we have qualified that doctrine in cases in which attorneys or
guardi ans have failed adequately to represent the interests of their mnor
clients or wards. In Jones v. Roundtree, 225 A . 2d 877 (D.C. 1967), for exanple,
we reversed the dismssal of a mnor's conplaint, notwthstandi ng the inexcusabl e
negl ect of the case on the part of his attorney, because we were unwilling to
"visit the sins of an attorney on his client, especially when that client is a
mnor." 1d. at 878. More recently, in Godfrey, we stated that, in appropriate

cases,

the trial court should rule so as to preserve the rights
of a minor who would otherwi se suffer a significant |oss
due entirely to the default of sonme representative who
was supposed to be, but was not, acting in the mnor's
best interest. See Brandon [v. Debusk], 407 N E. 2d
[193,] 195 [(IIl. 1980)]. ("Mnor litigants are .
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entitled to special protection by the courts,
particularly to see that their rights are protected even

fromthe neglect of their representative in order to do
substantial justice").

653 A 2d at 373-74.°?

Here, of course, the sanction inposed by the npbtions judge was |ess
Draconian and nore directly related to the m sconduct of counsel than in Godfrey
or Jones. She did not dismiss Tariq's conplaint, but only precluded him from
calling as a witness the very individual about whom his counsel had nmade
substantial misrepresentations to the court. Nevertheless, the notions judge did
not allude in her witten orders to any of the authorities we have cited or to
the court's duty to provide special protection to litigants who are mnors. An
exerci se of discretion infornmed by the principles articulated in Godfrey and |ike
cases mght have led the judge to inpose a different sanction, and to penalize

the errant attorney rather than the bl aneless mnor plaintiff.® Accordingly, we

2 We held in Godfrey that, notwithstanding the total |ack of cooperation
in discovery on the part of the mnor plaintiff's nother, the conplaint should
have been di snissed w thout prejudice rather than with prejudice. As a result,
the plaintiff was free to start the litigation all over again in spite of the
default in discovery. In the present case, the plaintiff requested the tria
judge, prior to trial, to permt the plaintiff to dismss his action wthout
prejudice, and the plaintiff now clains that the trial judge's denial of this
request was error.

If the trial judge had permitted the plaintiff to dismss the present
action without prejudice and then to rebring it, however, then such a ruling
woul d obvi ously have enabled the plaintiff to circunvent the sanction previously
i nposed by the notions judge precluding Manning from testifying. W therefore
conclude that if the notions judge's initial sanction was appropriate, then the
plaintiff is not entitled to reversal on the basis of the trial judge' s refusal
to authorize dism ssal of the conplaint wthout prejudice.

3 Rule 11 sanctions are no longer applicable to discovery disputes, see
(continued...)
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remand the case for reconsideration of the sanction in light of the authorities
cited in this opinion. W do not nandate a specific outcone, but elect instead
to defer in the first instance to the exercise by the trial court of a fully

i nformed di scretion.*

If the trial court concludes that, under the standards articulated in this
opi nion, M. Manning should not have been precluded from testifying, then the
court shall determne whether the exclusion of M. Mnning's testinmny was
harm ess.® |If the inposition of the sanction is found to have been unwarranted

and not harnless, then the trial court shall order a newtrial.

5(...continued)

Super. &t. Cv. R 11 (d) (1998), but this anendrment of Rule 11 becane effective
in June 1995, well after the notions judge invoked Rule 11 in Order No. 1. To
the extent that the exclusion of Manning's evidence was intended by the judge to
be a sanction for counsel's violations of Rule 11, such a sanction should not be
i nposed against a client unless the client was aware of or otherw se responsible
for the attorney's inproper actions. See, e.g., More v. Wstern Surety Co., 140
F.R D. 340, 345 (N.D. Mss. 1991); Stevens v. Lake, 615 So. 2d 1177, 1184 (M ss.
1993) (citing authorities). In nost Rule 11 litigation, however, the sanctions
at issue require the paynent of noney.

4 W recognize that, in cases brought on behalf of mnor plaintiffs, as in
all cases, the judge retains substantial discretion in dealing with inproper
conduct by attorneys. We have no doubt that the judge has the authority to
i npose sone sanctions for barristerial msconduct even if these sanctions have

negati ve consequences for the children whose |awers have let them down. In
sel ecting the appropriate sanction, however, the judge nust view the issue
through the correct "legal lens." See Eastern Enters. v. Apfel, _ US _, _, 118
S.C. 2131, _, 66 U S L.W 4566, 4582 (June 25, 1998) (Breyer, J., dissenting).
Here, that lens must reflect, inter alia, this court's analysis in CGodfrey v.
Washi ngt on.

> The judge, in the exercise of her discretion, may wish to hear M.
Manni ng' s testinony outside the presence of the jury in
order to determ ne whether the exclusion of that testinony affected the outcone
of the trial.



Remanded with directions.®

6 The plaintiff also clains that the trial judge inproperly restricted
counsel from cross-exam ning a defense witness who clainmed to have witnessed the
acci dent . The plaintiff's attorney attenpted to confront the witness with a
phot ograph whi ch showed that the w tness' view was bl ocked by | eaves on a tree.
The photograph was taken in July, however, while the accident occurred in
Septenber. VWhile it may not necessarily have been error for the trial judge to
permt the use of the photograph, and to treat the discrepancy as going to the
wei ght rather than to the admissibility of the evidence, the trial judge was
invested with considerable discretion in this area, and we conclude that she did
not abuse her discretion by excluding the exhibit. See, generally, The
Washi ngton Post v. District of Colunbia Dep't of Enploynent Servs., 675 A 2d 37,
43 (D.C. 1996); Sims v. Dixon, 291 A 2d 184, 186 (D.C. 1972).





