Note to readers: To navigate within this document use the set of icons listed above on the Acrobat toolbar.

These opinions are made available as a joint effort by the District of Columbia Court of Appeals and the
District of Columbia Bar.

Notice: This opinion is subject to formal revision before publication in the
Atl antic and Maryl and Reporters. Users are requested to notify the Clerk of the
Court of any formal errors so that corrections nay be nade before the bound
vol umes go to press.

DI STRICT OF COLUMBI A COURT OF APPEALS
No. 96-CV-794
N. P. P. CoNTRACTORS, | NC., APPELLANT,
V.
JoHN CANNENG & CovPANY,  APPELLEE.

Appeal fromthe Superior Court of the
Di strict of Col unbia

(Hon. Stephen F. Eilperin, Trial Judge)

(Argued Decenber 12, 1997 Deci ded August 6, 1998)

Ri chard S. Schrager for appellant.

Edward C. Bacon for appellee.

Bef ore SteapvaN, FARRELL, and Ruz, Associ ate Judges.

Ru z, Associate Judge: |In this appeal, a general contractor asserts that
it is entitled, by contract, to indemification fromits subcontractor even if
the general contractor's negligence caused the damages for which indemification
i s sought. The trial court entered a directed verdict against the claim for
i ndemmi fication, explaining that "the contract does not unanbi guously provide
that [the subcontractor indemitor] wll indemify [the general contractor
indemmitee] for the contractor's own negligence." Based on controlling
precedent, we conclude that the indemification clause in the contract is not
anbi guous on the broad scope of the indemification provision, and therefore
reverse and remand.

The Acci dent

Dorothea MColl, an enployee of John Canning & Conpany (Canning), sued
N.P.P. Contractors, Inc. (N.P.P.) in a tort action for personal injuries and
rel ated damages she sustained while working on a renovation project in which
Canni ng was a subcontractor.®* N P.P., the general contractor, in turn filed a

! McColl was working for Canning, doing decorative painting on a wall near
(continued...)
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third-party conpl ai nt agai nst Canning for indemnification based upon a clause in
their contract. The jury in the primary trial found that N.P.P.'s negligence in
erecting, nmaintaining and/ or inspecting the scaffolding was a proxi nate cause of
McColl's injuries, and awarded MColl $413,000 in damages for her persona
injuries and McColl's husband $5,000 in damages for | oss of consortium

The Contract and the Indemnification C ause

The indemification clause at issue, labeled "Liability and |ndemity
I nsurance, " reads in relevant part as foll ows:

The Subcontractor [Canning] shall indemify and save
harm ess the Contractor [N.P.P.] and Owner from any and
all claims and liabilities for property damge and
personal injury, including death, arising out of or
resulting from or in connection with the execution of
t he work.

When entering into the agreenent, Canning altered and initialed six different
clauses in the contract, which had been drafted by N. P.P. The Liability and
Indemmi ty I nsurance clause was not anobng them?2

The Directed Verdi ct

While the jury was deliberating in the primary case, the trial court
entered a directed verdict for Canning stating:
I think that the contractual clause is anbiguous, and as
such under the case law, including Rivers and Bryan
versus HBE Corporation,®* | amruling in favor of Canning

and Conpany because it does not -- the contract does not
unanbi guously provide that Canning Conpany, t he
subcontractor, will indemify the contract [sic] N P.P.

for the contractor's own negligence

}(...continued)
the ceiling of a roomwhile standing on scaffolding which was provided by N P.P.
McCol | stepped back to | ook at her work and partially fell through a gap on the
surface of the scaffol ding.

2 In contrast, Paragraph 17 of the contract, entitled "Damages for Del ay,"
was one of the contract provisions altered and initialed by Canning. As drafted
by N P.P., the paragraph's concluding sentence read: "Subcontractor is
responsi ble for any and all [delay] damages caused to Contractor."™ The sentence
was anmended by Canning to read: "Subcontractor is responsible for any and all
damages caused to Contractor, arising out of its [subcontractor's] errors or
om ssions." (Enphasis added to highlight Canning's anendment.)

5 Rivers & Bryan, Inc. v. HBE Corp., 628 A 2d 631 (D.C. 1993).



In rejecting N.P.P.'s argunent that the contract |anguage unanbi guously provided

for full indemification, the trial court referred to "testinmony [by N.P.P.'s
president] that he interpreted [the indemification clause] as only providing
i ndemmi fi cation of work done by . . . Canning's negligence."*

“I'n reviewing the grant or denial of a notion for directed verdict, this
court, like the trial court, nust view the evidence and all reasonable inferences
in the light nost favorable to the nonnoving party."” Washi ngton Metro. Area
Transit Auth. v. Belle, 632 A 2d 414, 415 (D.C. 1993). \ere, as here, the case
is tried without a jury, "the court may review both as to the facts and the | aw,
but the judgnent nay not be set aside except for errors of |aw unless it appears

4 At trial, N.P.P.'s president, Angel A maraz, was cross-exam ned about his
interpretation of the indemification clause of the contract:

Q [] And did you understand, M. Almarez [sic], that
[ Canni ng] was going to indemify N P.P. for damages t hat
woul d be caused to N.P.P. as a result of the execution
of the work of [Canning]?

[ oj ection by Counsel for N P.P.]

A | didn't understand it that way. | understand it in
the way it's put in the contract.

[]

Q Wll, did you understand by witing that contract,
is it your interpretation of that contract that
[ Canning] would indemify NP.P. if NP.P. sustained
some danage because of work that was done by Page
Rest orati on Conpany [another contractor on the job]?

[ oj ection by Counsel for N P.P.]

A.  No, but Page Restoration Conpany by [ Canning].

[]

Q [1 So you understood that it was indemifying
N.P.P. for damages of N P.P. caused by the work of

[ Canni ng] correct?

A. Correct.
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that the judgnent is plainly wong or without evidence to support it." D.C. Code
8§ 17-305 (1997). \Whether or not a contract is anbiguous is a question of |aw,
which this court considers de novo. See Anerican Bldg. Miintenance Co. V.

L' Enfant Plaza Properties, Inc., 655 A 2d 858, 861 (D.C. 1995).

This court has recently decided two cases which summarize and clarify the
rule of interpretation we apply to clains for indemnification, based on contract,
of a negligent general contractor against a non-negligent subcontractor, WM
Schl osser Co. v. Maryland Drywall Co., 673 A 2d 647 (D.C. 1996), and G unley
Construction. Co. v. Conway Corp., 676 A .2d 477 (D.C. 1996).°

In Schl osser this court recogni zed that

[a]n indemity provision . . . "should not be construed
to permt an indemitee to recover for his [or her] own
negligence unless the court is firnmy convinced that
such an interpretation reflects the intention of the
parties.” If a party "expects to shift responsibility
for its negligence . . . the mutual intention of the
parties to this effect should appear with clarity from
the face of the contract.

673 A.2d at 653 (quoting United States v. Seckinger, 397 U S. 203, 211-12
(1970)); see also Rivers & Bryan, supra, 628 A 2d at 635. This court then
declared that it was

satisfied that the |anguage of the contract® is sufficiently
clear that [the subcontractor] is responsible not only for its
own negligence, but that its liability also "stretche[s] to
enconpass [the contractor's] negligence as well."

Schl osser, supra, 673 A 2d at 653 (quoting Seckinger, supra, 397 U S. at 213).

Hi ghlighting the contract |anguage in which the subcontractor agreed to
i ndemmify the contractor for "any and all clains . . . arising out of . . . or

® These cases were decided after the trial court's ruling before us.

6 1In Schlosser, the indemification clause interpreted by this court varied
only slightly fromthe clause in dispute in this case:

The subcontractor shall pronptly indemify and save and hold
harm ess the General Contractor and the Omer from any and al
clains, [and] liabilities and expenses for property damage or
[and] personal injury; including death, arising out of or
resulting fromor in connection with the execution of the work
provided for in this Agreenent.

673 A 2d at 653 (words not included in the N P.P.-Canning contract are
italicized; words included only in the N P.P.-Canning contract are bracketed).
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in connection with the execution of the work," this court in Schlosser concl uded
t hat

[t]he Il anguage of th[e] contract, fromthe viewpoint of
the parties at the tinme the contract was made, is "so
broad and sweeping as to plainly reveal an intent to
enconpass |osses incurred in whole or in part by the
negl i gence of the indemitee."

Schl osser, supra, 673 A 2d at 653 (quoting Mdses-Ecco Co. v. Roscoe-A ax Corp.,
115 U. S. App. D.C 366, 369, 320 F.2d 685, 688 (1963)).° The opinion in
Schl osser pointed to Princenont Construction. Corp. v. Baltinore & Chio R R Co.,
131 A . 2d 877 (D.C. 1957), a case in which this court interpreted a simlarly-
wor ded i ndemni fication clause, and concl uded t hat

when the terns of an indemity agreenent are so broad

and conprehensive, "the presunption is that if the
parties had intended sone limtation of the all-
enbraci ng |anguage, they would have expressed such
limtation."

Schl osser, supra, 673 A 2d at 654 (quoting Princenont, supra, 131 A 2d at 878).

Schl osser was closely followed by Gunley, supra, which involved an
i ndemi fi cation clause worded exactly the sane as the clause found in the N.P.P.-
Canni ng contract. Conpare Grunley, supra, 676 A 2d at 478, with note 6, supra
This court in Gunley concluded that the indemification agreenent signed by the
parties in that case was "substantially identical" to the contract |anguage in
Schl osser, and that it was thus bound to hold that the agreenent "was
sufficiently conprehensive . . . to include indemification for damages resulting
fromthe negligence of [the indemitee]."® Gunley, supra, 676 A 2d at 478

In light of this precedent, we are constrained to conclude that the
i ndemi fication |anguage before us in this appeal also is unanbiguous and
enforceable. W are unpersuaded by Canning's invitation to distinguish this case
fromthe cases anal yzed above because Canning was an "innocent indemitor." As
we have previously held, the indemification clause agreed to by Canning is "so
broad and sweeping" that it covers danmages "incurred in whole or in part by the

7 Moses-Ecco is a decision binding on this court. See MA P. v. Ryan, 285
A.2d 310, 312 (D.C 1971).

& Two nenbers of the panel concurred, stating that
this panel is conpelled to reach the result it does
because of MA P. v. Ryan, 285 A 2d 310 (D.C 1971)
Were we free to do so, | would reach a different result

on the record before us .

Grunl ey, supra, 676 A 2d at 478 (Reid, J., concurring).



negli gence of the indemitee." Schl osser, supra, 673 A .2d at 653 (quoting
Moses- Ecco, supra, 115 U S. App. D.C. at 369, 320 F.2d at 688). W also note,
in particular, that Canning did not attenpt to amend the contract to limt to its
own negligence its liability for indemification for personal and property
damages, were that its intent, as it did in connection with delay damages. See
note 2, supra.

Because the contract |anguage is unanbiguous, we do not consider the
testimony of N.P.P.'s president Almaraz concerning his subjective intent as to
the scope of the indemmification clause. See 1010 Potonmac Assocs. v. G ocery
Mrs. of Am, Inc., 485 A 2d 199, 205 (D.C. 1984) ("If the docunent is facially
unanbi guous, its |anguage should be relied upon as providing the best objective

mani festation of the parties' intent. Extrinsic evidence of the parties’
subjective intent may be resorted to only if the document is anbiguous.")
(citation omtted). Thus, even if Almaraz's testinony were taken to nean that

he "admtted" that his subjective intent coincided with Canning's interpretation
that damages resulting from N P.P.'s negligence would not be covered by the
i ndemmi fication clause, it is irrelevant.® W do not read his testinony, in any
event, to constitute such an adm ssion.*

As a matter of law, therefore, under the contract |anguage before us,
N.P.P. is entitled to indemification from Canning for N P.P.'s liability to
MeCol | .

Rever sed and Renmanded.

°® In this regard, the issue is not whether the statenent is against the
interest of a party and therefore would be admissible as an exception to the
hearsay rule. Almaraz's testinony is not hearsay.

1 Almaraz's testinony is confused and, at tines, relates to an irrel evant
point, the liability of Canning for the negligent work of Page Restoration
Conpany, another subcontractor. At nobst, Alnmaraz's testinony can be sunmarized
as indicating that Canning would be liable to N.P.P. for the negligence of
Canning and not for the negligence of another subcontractor; his testinony is
silent, however, on the question before us, whether Canning would or woul d not
be liable for damages resulting fromN. P.P.'s negligence.





