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Bef ore WAaNer, Chi ef Judge, FARRELL, Associ ate Judge, and BeLsay, Seni or Judge.

BeLsan,  Seni or Judge: After the trial court granted sunmary judgnment in
favor of appellee Children's National Medical Center ("Children's Hospital™) in
this nedical malpractice action, appellant Bisi Dada noved for reconsideration
under Super. C. Cv. R 60 (b)(2) on the basis of "newy discovered fact[s]."
On appeal, Ms. Dada asserts that the trial court abused its discretion in denying
reconsideration of its order granting sumrary judgment. W decline to reverse,
but vacate the order denying reconsideration and remand to the trial court so
that it may consider and rule upon plaintiff-appellant's notion to reopen
di scovery in order to file, out of time, the statement of a crucial w tness under
Super. ¢&. Cv. R 26 (b)(4), a notion pending before the court at the tine it
granted summary judgment, the failure to rule on which was one of the grounds for

Ms. Dada's nmotion to consider.


Keldrick M Leonard
Note to readers: To navigate within this document  use the set of icons listed above on the Acrobat toolbar.

Keldrick M Leonard
These opinions are made available as a joint effort by the District of Columbia Court of Appeals and the District of Columbia Bar.


Appel | ant Bisi Dada, as parent and next friend of Magnus Dada, a m nor,
filed this action in Superior Court alleging that the defendant-appellee
Children's Hospital negligently admnistered and nonitored an intravenous
sol ution being supplied Magnus Dada, thus causing injury to the child. The court
entered a scheduling order directing the parties to adhere to certain deadlines
in conpleting the various phases of discovery and trial preparation. The order
stated that the schedule could "not be nodified except by |eave of Court upon a

showi ng of good cause."

On June 26, 1996, over a nmonth after the deadline set in the scheduling
order and after appellee hospital had filed its Rule 26 (b)(4) statenent,
appellant filed a Rule 26 (b)(4) statement naming a specialist in obstetrics and
gynecology, a famly physician, and a plastic surgeon as expert w tnesses.
According to the statenment, each of the witnesses would testify "based on his
education, experience, training, and his personal exanm nation of the m nor

plaintiff."

The statenent set forth nothing regarding the experts' expected testinony
on the applicable standard of care or whether Children's Hospital had deviated
fromthe standard. Counsel for appellee hospital pronptly advised appellant's
counsel that her Rule 26 (b)(4) statement did not set forth the information to
whi ch appell ee was entitled and al so asked that appellant inmrediately suppl enent
its answer to a related interrogatory. Counsel for the hospital al so endeavored

to secure dates for the depositions of appellant's experts. When it proved
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i npossible to schedule the depositions of the experts, appellee's counsel

obt ai ned pernission from appellant's counsel to speak directly to them

After counsel for the hospital spoke with appellant's designated experts,
appellee filed a notion for summary judgrent. In it, appellee contended that
appellant had failed to establish a prina facie case of nedical malpractice
because she had designated no expert wtness who would testify as to the
appl i cabl e standard of care or whet her appellee had departed fromit. |In support
of this contention, appellee attached affidavits in which appellant's naned
experts stated that they would not testify as to the standard of care or the

hospital's deviation fromit.

Appel l ant filed an opposition to appellee's notion for summary judgnment and
on the same day filed a "notion for leave to extend tinme for discovery”
(actually, to reopen discovery for thirty days) so that appellant could
suppl enent her Rule 26 (b)(4) statement "to include an expert who will testify
at trial on [appellant's] own theory [of] negligence and rebut the defendant's
expert testimony. It will also enable the plaintiff to depose the defense expert
wi tness and/or obtain essential docunents from the deposed witness."” In her
nmotion to "extend tinme for discovery,"” appellant's trial counsel clained that she

was "astounded" by the affidavits that her experts furni shed appell ee.

In her opposition to appellee's notion for summary judgnent, appell ant
contended that expert testinony was not necessary to establish the standard of
care and that, in any event, she should be able to prove her claimthrough the

hospital's experts w thout introducing independent nedical testinony. In this
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opposi tion, appellant nmade no reference to her contenporaneous notion to "extend

time for discovery."

The trial court granted the hospital's notion for sumary judgnment, noting
that "plaintiff admttedly has not identified any expert who will testify as to
the standard of care or defendant's violation of the standard of care. The tine

to designate such a witness has |ong expired."

Appellant filed a motion to reconsider the entry of sumary judgnent
pursuant to Super. C. Cv. R 60 (b)(2). 1In that notion, appellant's counse
mai nt ai ned that she was "shock[ed]" by the affidavits in which her experts stated
they would not testify as to the applicable standard of care and that those
affidavits constituted "newy discovered fact[s]" that warranted vacating the
order granting sunmary judgnent. She stated that she had | ocated an expert who
woul d testify that appellee had been negligent and that the negligence caused
injury to her son. Six days later, she filed an affidavit of a registered nurse
who stated that appell ee had breached the applicable standard of care, along with
a suppl enmental expert witness list nami ng the nurse as an expert. Appellee filed
an opposition to the nmotion for reconsideration. The court scheduled a hearing
on the motion, but appellant's counsel failed to appear. The court denied the
notion. Appellant followed with this appeal from the denial of her nmotion to

reconsi der.

Appearing through different counsel on appeal, appellant abandons her tria
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court assertion that she was entitled to reconsideration in light of newy
di scovered evidence; instead, she makes the argunent that the trial court "abused
[its] discretion in failing to consider appellant's notion to extend di scovery
thereby denying appellant[] an opportunity to amend [her] Rule 26 (b)(4)
statenent to identify a witness who would testify in support of a prinma facie

case agai nst appellee and consequently render sunmary judgnment inappropriate.”

We nust first examne whether the theory appellant now urges was
sufficiently preserved for appeal. If it was, and if we also conclude that the
trial court erred in not ruling on appellant's discovery notion, we must then
determ ne whether the proper course is to return the case to the trial court for

an express ruling on the notion.

On these issues, we conclude first that the issue of whether the trial
court erred in failing to rule upon the notion to reopen discovery was
sufficiently preserved. Although appellant inexplicably failed to refer to that
motion in her opposition to the hospital's notion for summary judgnent, the
motion to "extend time for discovery" was filed and docketed in the Superior

Court on the sanme day as that opposition.! The relationship between the basis

" While we cannot assume that there was an admnistrative oversight that
resulted in the judge's not being mde aware of the existence of the
cont enpor aneous notion to extend tine, we recognize that such may have been the

case. |Indeed, the fact that the trial court's order granting sumrmary judgment
refers to the fact that the "tinme within which to designate such a wi tness [ had]
long expired,” wthout even referring to the appellant's request for the

reopeni ng of discovery, suggests that possibility. The notion, however, was in
fact pending before the trial court at the tine the court granted sumary
j udgnent .
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upon which the trial court granted sunmary judgnment -- plaintiff's failure to
identify an expert who would testify as to standard of care and the hospital's
failure to neet that standard -- and the appellant's request for time to file a

renedial Rule 26 (b)(4) statenment was apparent.

Mor eover, appellant's nmotion for reconsideration, although curiously
nm sgrounded on a Super. C. Cv. R 60 (b)(2) claim of newy discovered
evidence,? did in fact bring explicitly to the notions judge's attention the
rel evance of the notion for extension of tinme to file a supplenmentary Rule 26
(b)(4) statement.® Appellant attached a copy of that notion to her notion for
reconsi deration. By that tinme, appellant had |ocated an expert witness who woul d
testify regarding the hospital's breach of the standard of care, and that
witness's statement was also submitted in support of the nmotion for
reconsi deration. While the orderly functioning of the trial court was ill-served
by the fact that appellant's counsel failed to appear for the hearing on the
notion for reconsideration and thus | ost that opportunity to argue to the court
the necessity for a ruling on the notion to "extend tinme for discovery," we are

satisfied that that matter was brought sufficiently to the trial court's

2 |In the concluding paragraph of appellant's menorandum of points and
authorities in support of her nmotion for reconsideration, she also cites Super.
Ct. CGv. R 60 (b)(6), but fails to specify "any other reason justifying relief
fromthe assertions of the judgnment"” as the | anguage of the rule provides.

3 Appellant's trial counsel's claimthat her learning fromthe hospital's
sunmary judgnment subm ssion that her expert wi tnesses were unable to testify
regarding the applicable standard of care constituted newy discovered evidence
is, at best, farfetched. Relief under Super. C. Cv. R 60 (b)(2) can be
granted only where the assertedly newly discovered evidence could not have been
di scovered through the exercise of due diligence. See Anerican Continental Ins.
Co. v. Pooya, 666 A 2d 1193, 1199 (D.C. 1995) (citing Oxendine v. Merrell Dow
Pharm, 563 A 2d 330, 334 (D.C. 1989), cert. denied, 493 U.S. 1074 (1990)).
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attention to preserve the point appellant wi shes now to pursue on appeal.



We have al ready observed that the relationship between appellant's pending
di scovery notion and appellee's nmotion for summary judgnent was apparent.
Because the ruling on the discovery motion in all 1likelihood would have
determ ned the outcone of the notion for sumary judgnment, the trial court erred
by failing to rule on the former before granting sunmmary judgnent. Thus, we nust
now consi der whether the circunstances require us to remand the case to the trial
court so that it nmay renedy the error by exercising its discretion with respect

to whether to grant appellant's discovery notion.

We begin consideration by noting parenthetically that we would not renand
for that purpose if appellant had shown that the trial court had erred as a
matter of law in granting summary judgnent on the basis of the record, including
particularly the appellant's Rule 26 (b)(4) statenment, then before the court.
In that case we would undoubtedly reverse.* But appellant denonstrated no such
error. The trial court was clearly correct in ruling that the appellee was
entitled to sunmary judgnent in light of appellant's failure to establish either
the applicable standard of care in this nmedical nalpractice case or any breach

of an applicable standard of care. See Meek v. Shepard, 484 A 2d 579, 581 (D.C.

4 In order to reverse on the basis that appellant had denonstrated that the
trial court's grant of sunmary judgnment had been based on an error of law, we
woul d normally have to consider a notion for reconsideration, filed as here
within ten days of the entry of the order in question, as one brought under
Super. C. Cv. R 59 (e). See In re Tyree, 493 A 2d 314, 317 (D.C. 1985).
Where the legally erroneous entry of summary judgnent is being reconsidered,
there is not the roomfor exercise of trial court discretion usually present in
a Rule 59 (e) matter. See 11 CHARLES ALAN WRIGHT, ET AL., FEDERAL PRACTI CE AND PROCEDURE §
2818 (2d ed. 1995) (Review of Rule 59 (e) ruling is for abuse of discretion).
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1984) ("[I]f the plaintiff fails to establish the standard of care in a nedica
mal practice case, the trial court nust direct a verdict for the defendant.").
The trial court correctly rejected appellant's position that her case could be
presented to the jury wthout expert testinmony because the facts were
sufficiently obvious that the average lay person could infer negligence without
such testinony. See id. (explaining that the standard of care in nedical
mael practice cases nust ordinarily be proven by expert testinony). Simlarly
lacking in nerit was appellant's alternative argunent that she could reasonably
have expected to establish a prinma facie case by cross exam ning the hospital's
witness. Nothing in the record supports that sanguine appraisal of appellant's

trial prospects as they existed at that tine.

Nor would we remand if the trial court's decision on the discovery notion
were a foregone conclusion. It is not. And, as the trial court's exercise of
di scretion regardi ng the reopening of discovery will alnbst certainly determ ne
its disposition of the nmotion to reconsider the grant of summary judgnment, we
remand for that exercise of discretion. On remand, the trial court wll be
called upon to decide whether, as of the tinme the court was considering the
hospital's nmotion for summary judgnent and the subsequent notion for
reconsi deration, appellant had nmade the required showing of good cause for
nodi fication of the court's scheduling order. The tine for conpleting discovery,
including the filing of Rule 26 (b)(4)(2) statenents, had expired before
appellant filed her "notion to extend tine for discovery." Accordingly, pursuant
to Super. C. Cv. R 6 (b), in order to qualify for the relief she sought, it
will be also incunbent upon appellant to satisfy the trial court that appellant's

failure to act in tinely fashion was due to excusabl e negl ect.
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Di scussing the conparable federal rule, one treatise states: "Excusable
negl ect seens to require a denonstration of good faith on the part of the party
seeking an enl argenent and some reasonabl e basis for non-conpliance within the
time specified in the rules." CHARLES ALAN WRIGHT & ARTHUR R. M LLER, FEDERAL PRACTI CE AND
ProceDURE § 1165 (2d ed. 1987); see Pioneer Ins. Serv. Co. v. Brunsw ck Assoc. Ltd.
Partnership, 507 U S. 380 (1993) (under simlar bankruptcy rule, inadvertence,
m stake or carelessness could constitute excusable neglect); Snow v. Capitol
Terrace, Inc. 602 A 2d 121, 125 (D.C 1992) (describing "excusable neglect," in
the context of the showing required to extend tine to file appeal, as "flexibly,
but strictly, interpreted') (citing Pryor v. Pryor, 343 A 2d 321, 322-23 (D.C
1975) (per curiam),; see generally Bulin v. Stein, 668 A 2d 810, 815-17 (D.C

1995) .

On previous occasions, this court has discussed the value of requiring
strict adherence to scheduling orders to achieve the inportant wunderlying
obj ectives that the Superior Court intended to achieve by adopting Super. C.
Cv. R 16 (b).® See Solonmon v. Fairfax Village Condom nium IV Unit Owners
Ass'n, 621 A 2d 378, 379-80 (D.C. 1993) (explaining that Super. . Cv. R 16

is a "carefully crafted, detailed road map" that "was intended . . . to place

> The | anguage of Super. Ct. Cv. R 16 (b) is explicit:

Al counsel and all parties nust take the necessary
steps to conplete discovery and prepare for trial within
the time lints established by the scheduling order.
The schedul ing order may not be nodified except by | eave
of court upon a showing of good cause; stipulations
bet ween counsel shall not be effective to change any
deadlines in the order w thout court approval.

Id. (enphasis added).
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civil cases on nuch nore rigorous and formal track, in an effort to alleviate
some of the languor which often plagues the civil calendar"). For exanple, in
upholding a trial court's dismissal of a case for a plaintiff's failure to conply
with discovery orders, this court explained, "[t]he primary purpose of a pretrial
schedule is to keep litigation noving forward and to warn the parties about
deadl i nes they are expected to neet. Failure to neet the deadlines undernines
the goals of the schedule and prejudices the other side, which is also subject
to the deadlines.™ Perry v. Sera, 623 A 2d 1210, 1220 (D.C. 1993); see also

Chapman v. Norwi nd, 653 A 2d 383, 387 (D.C. 1995) (sane).

On the other hand, this court has repeatedly recogni zed the strong societa
preference for a decision on the nerits of the case. See Perry, supra, 623 A 2d
at 1219, n.23. Mreover, as appellant pointed out in her notion for enlargenent
of time filed on Septenmber 4, 1996, in this case there was adequate tinme before
the mediation scheduled for Novenmber 13, 1996 and before trial to permt the
filing of a supplenental Rule 26 (b)(4) statenent and to provide the hospital the

opportunity to depose any additional w tnesses naned.

Appel | ant argues that the trial court's granting of summary judgnent was
essentially the inposition of the harshest of discovery sanctions and that the
matter should be governed strictly by application of our precedents involving
di scovery sanctions. That was true of the situation in Tisdale v. Howard Univ.,
697 A.2d 53 (D.C. 1997), where a nmotions judge noved directly fromhis denial of
a nmotion to file a Rule 26 (b)(4) statenent out of tine to the granting of a
notion for summary judgrment for lack of expert nedical testinobny of the type

proffered. |In contrast, however, the connection in this case was not so direct.
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The trial court here made a straightforward ruling on a motion for sumary
judgment in the face of an opposition which asserted that appellant could nmake
her case w thout expert testinobny or by cross-exam ning the hospital's wtnesses
and did not refer to the notion for enlargenment of tinme for discovery. Thus, in
a sense, the appellant appeared to invite the trial court to rule on the notion
for summary judgnent on its nmerits in isolation from the request to reopen

di scovery.

Al though this context distinguishes this case fromthose in which the trial
court's grant of judgnent or dismissal is nore i mediately a discovery sanction,
we recognize that if the court had granted appellant's discovery notion, it
al nost certainly would have deni ed summary judgnment. Thus, when the trial court
consi ders on remand whet her appellant has established good cause and excusabl e
neglect for failure to adhere to the scheduling order, it should take into
account the factors this court has identified in cases dealing with inmposition
of discovery sanctions. |In Winer v. Kneller, 557 A 2d 1306 (D.C. 1989), deci ded
before the Superior Court adopted its nore rigorous civil scheduling practices,
we stated that the party seeking to gain the admission at trial of expert
testinony inproperly omtted froma Rule 26 (b)(4) statenment must bear the burden

of satisfying a preponderance of the follow ng:

(1) whether allowing the evidence would incurably
surprise or prejudice the opposite party;

(2) whet her excluding the evidence would incurably
prejudi ce the party seeking to introduce it;

(3) whether the party seeking to introduce the
testinony failed to conply with the evidentiary rules
i nadvertently or willfully;
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(4) the inpact of allowing the proposed testinony on
the orderliness and efficiency of the trial; and

(5) the inmpact of excluding the proposed testinbny on

the completeness of information before the court or
jury.

Id. at 1311-12. See also Abell v. Wang, 697 A 2d 796, 801 (D.C. 1997); Ti sdale,
supra, 697 A 2d at 54 n.1.® The devel opnent of this list of factors represented
an attenpt to strike a bal ance between the "concern for judicial econony" and the
"strong judicial and societal preference for deternmining cases on the nerits."
Abel |, supra, 697 A 2d at 800 (citing Johnson v. Lustine Realty Co., 640 A 2d
708, 709 (D.C. 1994)). I d. The list is not exclusive. The trial court may
consi der other factors that affect the balance in question, taking into account
the status of the case at the tinme of the request to reopen. For exanple, the
third factor's reference to failure to conmply with "evidentiary rul es" does not
preclude the court from considering failure to conply with other procedural
requirenents. Simlarly, the fourth consideration can be expanded to consider
the orderliness and efficiency of not only the trial itself but also the court's
overall handling of the case and, in appropriate situations, of the court's
cal endar. In particular cases or circunstances, other factors nmay cone into

play.”’

® It is worth noting that while the case in which the list of relevant
factors was first devel oped, Winer, supra, dealt with a mdtrial ruling on
admi ssibility of matters omtted from discovery, Abell and Tisdale dealt with
pretrial rulings.

“ In Sil-Flo, Inc. v. Ceparano, 917 F.2d 1507 (10th Cir. 1990) the United
States Court of Appeals for the Tenth Circuit identified a nunber of factors to
be consi dered in decidi ng whether di scovery should be reopened. They are:

1) whether trial is imrmnent, 2) whether the request is
opposed, 3) whether the non-noving party would be
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Upon reviewi ng the performance of both parties on remand, the trial court
may determ ne that a sanction, even the sanction of denying the notion and thus
| eaving summary judgrment in place, is warranted. Wthin the analysis of
"willfulness," for exanple, the court nmay consider the reasonabl eness of the
party's explanation for failing to nmeet the deadline, as well as any pattern of
nonconpl i ance. See Abell, supra, 697 A 2d at 802-803 (explaining that the
plaintiff in that case "had no prior history as a dilatory plaintiff"). In
addi ti on, when considering whether allow ng the evidence would incurably surprise
or prejudice the opposing party, the court may consider the behavior of the
opposing party in conplying with scheduling orders. Parti es who have m ssed
deadl i nes and been lax in conplying with the scheduling orders thensel ves nmay
have a difficult time convincing the court that they will be prejudiced by a
del ay caused by the opposing party, while parties who have been diligent in
mai ntai ni ng the schedule will have a stronger argunment for prejudice. See Abell,
supra, 697 A 2d at 802 ("[T]he fact that defendants filed their own w tness |ist

late further mtigates the prejudice attributable to [plaintiff].").

Finally, as we explained in Abell, although "the trial court still nust

prejudi ced, 4) whether the noving party was diligent in
obt ai ni ng di scovery within the guidelines established by
the court, 5) the foreseeability of the need for
additional discovery in light of the tine allowed for
di scovery by the district court, and 6) the likelihood
that the discovery will lead to relevant evidence

Sil-Flo, Inc., supra, 917 F.2d at 1514 (quoting Smith v. United States, 834 F.2d
166, 169 (10th Cr. 1987)). The opi nion enphasi zed the deference to be paid the
trial court's discretionary decision, stating that it would not be disturbed
unl ess the appellate court had a definite and firm conviction that the trial
court had nmade a clear error of judgnent or exceeded the bounds of pernissible
choice in the circunstances.
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consider 'the totality of circunstances' of each case," the nore rigorous and
formal track on which civil cases are now placed allows "the trial court [toO]
accord greater weight than previously allowed for prejudice caused by delay to

the overall administration of justice.” Id. (citing Van Man v. District of

Col unbi a, 663 A 2d 1245, 1248 (D.C. 1995)). As this court has expl ai ned,

[n]onconpliance with court orders and rules may cause
the system to bog down and nmay adversely affect other
litigants. Wen a plaintiff is personally responsible
for this type of delay, he or she prejudices not only
the defendant but also the ability of other persons --
persons that are doing what is necessary to follow the
rules -- to utilize the system

Perry v. Sera, 623 A 2d 1210, 1219 (D.C. 1993) (referring to a plaintiff's

failure to conply with discovery orders).

In sum the factors we identified in Winer and the others we have
di scussed above should be taken into account by the trial court in considering
appel l ant's discovery notion on remand. |In striking the balance in the context
of this particular case between the concern for judicial econony and the
preference for determination on the nmerits, the court can take specifically into
account whether the appellant is able to satisfy the good cause and excusable
negl ect requirements for anmending the scheduling order. The court may also
consider appellant's failure even to nention the relevance of her pending
di scovery notion in opposing the sunmary judgnent she w shes reconsi dered and her

failure to appear at the hearing on the notion for reconsideration. These
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failures fall wunder the general rubric of inpairing the orderliness and
ef ficiency of the proceedings. They distinguish this case fromthose in which
a court sinply denies a discovery notion with predictably fatal results for a
party's case, and detract sonewhat fromthe strength of appellant's request for

relief.

Should the trial court decide to grant appellant |eave to reopen discovery,
it will be "free to craft any appropriate sanction authorized by Super. C. Cv.

R 37." Abell, supra, 697 A 2d at 804 n.5, and inpose it upon appellant.

Accordingly, the trial court's order denying appellant's notion for
reconsi deration is vacated, and this case is remanded to the trial court for
consideration of appellant's notion to "extend time for di scovery, "
reconsideration of its order granting appellee's notion for sunmary judgnment, and

any further proceedings consistent with this opinion.

So ordered.





