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The primary question presented is whether the forfeiture of the truck,
val ued at $15,500, violates the Excessive Fines O ause of the Ei ghth Anendnment
to the United States Constitution.! W hold that the |l egal test authoritatively
established in June of this year by the Supreme Court in United States wv.
Baj akajian, 118 S. C. 2028 (1998),2 conpels the conclusion that the attenpted

forfeiture here would violate the Excessive Fines Cl ause.

The facts necessary to the disposition of this appeal are undisputed by the
parties. On June 23, 1995, Esparza drove his 1995 Toyota pick-up truck to the
1300 block of L Street, Northwest, and solicited a woman he thought to be a
prostitute to engage in a sexual act. The worman, an undercover police officer,
quot ed, and Esparza accepted, a price for the consummation of the act, after
whi ch Esparza was placed under arrest. On August 30, 1995, Esparza pled guilty
to sexual solicitation, a violation of D.C. Code § 22-2701(a), and, as a first

of fender, received a fine of $150, which he paid in full.?

! Esparza also raises a double jeopardy challenge to the forfeiture, an
i ssue we need not address in light of our reversal on Ei ghth Anendrment grounds.

2 After oral argument, we held this appeal in abeyance pendi ng decision by
the Suprenme Court of that case and supplenental briefing by the parties
addr essi ng the deci si on.

® The version of § 22-2701 in effect at the time of Esparza's arrest read
as follows:

(a) It shall not be lawful for any person to invite, entice,

persuade, or address for the purpose of inviting, enticing, or

persuadi ng, any person or persons in the District of Colunbia for

the purpose of prostitution or any other immral or |ewd purpose

The penalties for any violation of this section shall be a fine of
(continued...)



3(...continued)
$300 for the first offense, a fine of $300 and 10 days i nprisonnent
for the second offense, and a fine of $300 and 90 days i nprisonnent
for each subsequent offense. Any person convicted of a violation of
this section nay be sentenced to comrunity service as an alternative

to, but not in addition to, any term of inprisonnment authorized by
this section.

(b) Inviting, enticing, persuading, or addressing for the purpose of
inviting, enticing, or persuading, for the purpose of prostitution
includes, but is not limted to, remaining or wandering about a
public place and:

(1) Repeatedly beckoning to, stopping, attenpting to
stop, or attenpting to engage passers-by in conversation
for the purpose of prostitution;

(2) Stopping or attenpting to stop notor vehicles for
t he purpose of prostitution; or

(3) Repeatedly interfering with the free passage of
ot her persons for the purpose of prostitution.

The D.C. Council subsequently increased the penalties for § 22-2701
violations in a 1996 anendnent as foll ows:

[A] fine of $500 and no |ess than one day but no nore than 90 days
i mprisonment for the first offense, a fine of $750 and no | ess than
one day but no nmore than 135 days inprisonment for the second
of fense, and a fine of $1,000 and no | ess than one day but no nore

than 180 days inprisonnent for the third and each subsequent
of f ense.

D.C. Code § 22-2701(a) (Supp. 1998). An additional anmendnent was passed in July
of 1998 to create the new of fense of "Street

solicitation for prostitution," conmitted when a person

[r]emai ns or wanders about in a public place and repeatedly beckons
to, repeatedly stops, repeatedly attenpts to stop, repeatedly
attenpts to engage passers-by in conversation, repeatedly stops or
attenpts to stop notor vehicles; or [r]epeatedly interferes with the
free passage of other persons for the purpose of prostitution,
solicitation for prostitution, or pandering.

Metropolitan Police Departrment Civilianization and Street Solicitation for
Prostitution Emergency Amendnent Act, D.C. Act 12-428, = D.C. Reg. ___, sec
12, 8§ 3a(a)(l), (2) (1998). The offense is punishable by ten to ninety days
and/or a $300 fine for first and second of fenses, and twelve to eighteen nonths

(continued...)



On Cctober 11, 1995, the District conmenced an in rem forfeiture action
agai nst the truck under D.C. Code § 22-2723(a).* Esparza pronptly moved for
sunmary judgnment, arguing the forfeiture would violate the Double Jeopardy, Due
Process,® and Excessive Fines Causes of the Constitution. The trial court
denied the notion, citing United States v. Ursery, 518 U S. 267 (1996), and
entered a decree of condemmation from which Esparza now appeals. W hold, in
light of the Suprene Court's subsequent decision in Bajakajian, that the
forfeiture of Esparza's truck, under the circunstances presented in this case
is an unconstitutionally excessive fine.

The Ei ghth Amendnent provides that "[e] xcessive bail shall not be required,
nor excessive fines inposed, nor cruel and unusual punishnents inflicted." U'S
Const. amend. VI,  The Suprene Court has addressed the excessive fines provision
on only a few occasions, and, in fact, applied it to strike down a fine for the

first time very recently in Bajakajian. Enmerging from this linmted

3(...continued)

and/or a $300 fine for third and subsequent offenses. See id. at 8 3a(c). For
those charged as third time (or subsequent) offenders, the statute provides that
the "information or indictment . . . shall state notice of the District of
Colunbia's intention to treat the charge as a felony." Id. at & 3a(d).
Additionally, the statute specifically allows for the application of the
forfeiture provisions of D.C. Code § 22-2723 for violations of the new offense.
Id. at § 3a(e).

4 The text of the statute and its exceptions are quoted in part II(A),
infra.

> The due process chall enge has been abandoned on appeal .
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jurisprudence, however, are two fundanmental principles which shape the analysis

of the present case.

First, the limtation on excessive fines is nmeant to curb the "governnent's
power to extract payments, whether in cash or in kind, '"as punishment for sone
of fense."" Austin v. United States, 509 U S. 602, 609-10 (1993) (quoting
Browni ng-Ferris Indus. of Wt., Inc. v. Kelco Disposal, Inc., 492 U S. 257, 265
(1989)). Therefore, whether or not a governnent-initiated forfeiture of property
is a "fine" for purposes of the Excessive Fines O ause depends not on its outward

characterization as either civil or crimnal, but rather on whether it is a form

of puni shnent. Id. at 610; see also Bajakajian, supra, 118 S. C. at 2033
("Forfeitures -- paynents in kind -- are . . . 'fines' if they constitute
puni shnrent for an offense."). If there is an elenent of punishnent in the
forfeiture, it conmes wthin the purview of the Excessive Fines d ause

notwi thstanding the fact that it may also serve renedial purposes.*® See

¢ This contrasts with the treatnent of in remforfeitures under the Fifth
Amendnent, where it has been held that "civil forfeiture does not constitute
puni shment for the purpose of the Double Jeopardy C ause." Ursery, supra, 518
U.SsS. at 287. The trial court's reliance on Ursery was m splaced. Ursery
enphasi zed that the Excessive Fines Clause is not "parallel to, or even related
to, the Doubl e Jeopardy C ause of the Fifth Anmendnent" and that the analysis of
Austin, holding that civil forfeitures with at |east sone punitive npotivations
trigger the protection of the Eighth Amendment, should not be inported into
doubl e jeopardy jurisprudence. ld. at 286-87. Baj akajian reasserts in
unequi vocal terns the continued authority of Austin with respect to the Excessive
Fi nes Cl ause. See Baj akajian, supra, 118 S. C. at 2034 n.4, 2035 n.6. The
Usery Court did note that a "fine that serves purely renedial purposes cannot
be considered excessive in any event," 518 U S. at 287 (quoting Austin, supra,
509 U.S. at 622 n.14) (internal quotation marks omtted), but this sinply
recogni zes the necessary inquiry under Austin into whether the statute in
qguesti on i nposes sone el enent of puni shrment.

It should also be noted that not all in remforfeitures constitute "fines"
(continued...)



Baj akaj i an, supra, 118 S. Ct. at 2034 n. 4, 2035 n.6; Austin, supra, 509 U S at
621-22; United States v. Hal per, 490 U S. 435, 448 (1989). As the Suprene Court
observed in Halper, "a civil sanction that cannot fairly be said solely to serve
a renedial purpose, but rather can only be explained as also serving either
retributive or deterrent purposes, is punishnent, as we have cone to understand

the term"” 490 U. S. at 448.

The second controlling principle relates to the severity of a fine all owed
by the Eighth Anmendnent. Once it is established that a forfeiture is a fine
wi thin the nmeaning of the Eighth Amendnent, a gross disproportionality test nust
be applied to determ ne constitutional excessiveness, that is, "a punitive
forfeiture violates the Excessive Fines Clause if it is grossly disproportional

to the gravity of a defendant's offense." Bajakajian, supra, 118 S. Ct. at 2036.

6(...conti nued)

under Austin. In fact, as the Bajakajian court pointed out, certain traditional
in rem forfeitures fall "outside the domain of the Excessive Fines C ause"
because the action is thought to proceed against "guilty property" rather than
agai nst an offending owner and is thus nonpunitive. 118 S. C. at 2034-35. This
fiction has been explained in the follow ng manner: "'The thing is here
primarily considered as the offender, or rather the offence is attached primarily
to the thing . . . . [T]he proceeding in rem stands i ndependent of, and wholly
unaffected by any crimnal proceeding in personam'" 1d. at 2035 (quoting The
Pal nyra, 25 U S. (12 Weat.) 1, 14-15 (1827)). Notw thstanding this background,
however, various nodern in remforfeitures will in fact inplicate the Excessive
Fi nes d ause:

Because some recent federal forfeiture laws have blurred the
traditional distinction between civil in rem and crimnal in
personam forfeiture, we have held that a nodern statutory forfeiture
is a 'fine' for E ghth Amendnment purposes if it constitutes
puni shment even in part, regardless of whether the proceeding is
styled in remor in personam

Id. at 2035 n.6 (citing Austin, supra, 509 U S. at 621-22).



We turn now to an application of these principles to the forfeiture inposed

in this case.

The Safe Streets Forfeiture Act, codified in the prostitution and panderi ng
chapter of the D.C. crimnal code, provides for the forfeiture of "[a]ll
conveyances, including aircraft, vehicles or vessels, which are used, or intended
for use, to transport, or in any manner to facilitate a violation of this act"’
and "[a]ll money, coins, and currency which has been used, or was intended for
use, in violation of this act."® D.C. Code 8§ 22-2723(a)(1), (2). There are,

however, several linmtations on the right of the District to effect a forfeiture:

(A) No conveyance used by any person as a conmon carrier
in the course of transacting business as a conmmon
carrier is subject to forfeiture under this section
unl ess it appears that the owner or other person in
charge of the conveyance is a consenting party or privy
to a violation of this act;

(B) No conveyance is subject to forfeiture under this
section by reason of any act or omi ssion that the owner
establ i shes was conmmitted or omtted without the owner's
know edge or consent;

" As noted by Comnm ssioner Byrd in a conpanion case, the literal neaning
of this language is somewhat "difficult to determine," especially the inport of
the phrase "to transport" and its lack of direct object. United States v.
Esparza, 124 Daily Wash. L. Rptr. 1533, 1541 n.12 (D.C. Super. C. Feb. 2, 1996).
What ever the effect of any textual anbiguity, Esparza does not dispute that the
statute enconpasses his conduct in soliciting a prostitute fromhis truck.

8 The "act" referred to is the Act for the Suppression of Prostitution in
the District of Colunbia, adopted in 1935, and codified at D.C. Code 8§ 22-2701
and -2703. The Safe Streets Forfeiture Act was an anmendnent to the 1935 Act.
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(C) A forfeiture of a conveyance encunbered by a bona
fide security interest is subject to the interest of the
secured party if the secured party neither had know edge
of nor consented to the act or onission; or
(D) Where the conveyance is not being driven by the
owner of the conveyance, there is a presunption that the

owner is wthout know edge of the illegal act, and
t herefore the conveyance should not be forfeited.

D.C. Code 8§ 22-2723. W have little difficulty concluding that the forfeiture
of Esparza's pick-up truck pursuant to this section constitutes, at least in
part, punishment for his solicitation of the undercover officer and is therefore

a "fine" subject to Eighth Arendnent scrutiny.

The controlling case on this point is Austin,® where the Suprene Court
ruled unaninously that the in rem civil forfeiture of conveyances and real

property for violation of the federal drug laws constitutes a "fine" in the

°® The nore recent excessive fines case, Bajakajian, utilized a slightly
different analysis in this regard, as the statute in question there was quite
clearly an in personam crimnal statute. In Baj akajian, the government sought
the forfeiture, wunder 18 U S. C. § 982(a)(1l) (1994), of lawfully possessed
currency the defendant attenpted to take out of the United States without naking
a disclosure to custons officials as required by |aw The Court expressly
characterized the forfeiture as an in personam crimnal action, thus wholly
punitive and a "fine" for Eighth Amendnent purposes:

The forfeiture in this case does not bear any of the hall marks of

traditional civil in rem forfeitures. The Covernnent has not
proceeded against the currency itself, but has instead sought and
obtained a crimnal conviction of respondent personally. The

forfeiture serves no renedial purpose, is designed to punish the
of fender, and cannot be inposed upon innocent owners.

Baj akaj i an, supra, 118 S. C. at 2035. Unlike in Bajakajian, the statute at
i ssue here provides for an in rem civil forfeiture, which will constitute a
"fine" within the neaning of the Ei ghth Amendnent

if it inflicts punishment even in part. See id. at 2035 n.6; Austin, supra, 509
U S at 621-22.
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Ei ght h Amendnent sense. The Court examined the history of in rem forfeiture
statutes and denonstrated that at the tine of the adoption of the Eighth
Amendnment such statutes were considered punitive, at least in part. The Court
went on to survey several of its prior cases which, it observed, prem sed the |aw

of civil forfeiture on two theories:

that the property itself is 'guilty' of the offense, and
that the owner may be hel d accountable for the wongs of
others to whom he entrusts his property. Both theories
rest, at bottom on the notion that the owner has been
negligent in allowing his property to be msused and
that he is properly punished for that negligence.

Austin, supra, 509 U S. at 615. See also id. at 624-25 (Scalia, J., concurring)
("The theory of in rem forfeiture is said to be that the lawful property has
commtted an of fense. However the theory nmay be expressed, it seens to nme that
this taking of |awful property must be considered, in whole or in part,

punitive.") (citations onmtted).

Turning to the particular forfeiture statute at issue in Austin, 21 U S.C

§ 881(a)(4), (7) (1994),% the Court could find "nothing in these provisions or

1 These provisions call for the forfeiture of:

(4) Al'l conveyances, including aircraft, vehicles, or vessels,
which are used, or are intended for use, to transport, or in any
manner to facilitate the transportation, sale, receipt, possession,
or conceal nent of [controlled substances, their raw materials, and
equi prent used in their manufacture and distribution]

* * * * *

(7) Al real property . . . which is used, or intended to be used
in any manner or part, to commit, or to facilitate the comm ssion
(continued...)
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their legislative history to contradict the historical wunderstanding of
forfeiture as punishnment." 509 U.S. at 619. Three features of the statute
contributed to this conclusion. First, it allowed for an "innocent owner"
defense that served to "focus the provisions on the culpability of the owner in
a way that makes them | ook nmore |ike punishnment, not less." 1d. According to
the Court, the inclusion of the defense revealed a "congressional intent to
puni sh only those involved in drug trafficking." 1d. Second, the statute tied
the forfeiture directly to the comm ssion of drug offenses, providing that "a
conveyance is forfeitable if it is used or intended for use to facilitate the
transportation of controlled substances, their raw materials, or the equipnent
used to manufacture or distribute them" Id. at 620. Finally, the legislative
history of the statute evidenced congressional intent to deter and punish drug

of f enders.

For nmuch the sane reasons the drug-forfeiture statute at issue in Austin
was considered to have at least a partial punitive purpose, we conclude that the
prostitution-forfeiture statute before us in this case has distinct punitive
aspects. Here, as in Austin, the forfeiture provision contains an "innocent
owner" defense such that common carriers, other full-title owners, and secured

parties do not face forfeiture when it is established that they had no know edge

(... continued)
of, a violation of this subchapter punishable by nobre than one
year's inprisonnment

In Austin, the governnent sought the forfeiture of a nobile hone and auto
body shop where police found snmall anmobunts of nmarijuana and cocaine, a .22
cal i ber revol ver, drug paraphernalia, and about $4,700 in cash. The owner of the
properties pled guilty to one count of possessing cocaine with intent to
distribute, in violation of South Dakota |aw.
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of, and did not provide consent to, the prostitution activity. I ndeed, the
statute creates a presunption that a conveyance operated by a person other than
its owner is operated without the owner's know edge "and therefore the conveyance

shoul d not be forfeited." D.C Code 8§ 22-2723(a)(1)(D).

Like the drug-forfeiture statute in Austin, 8§ 22-2723 links forfeiture
directly to a violation of law, using, in fact, virtually identical |anguage to
the federal drug-forfeiture provision: all conveyances "which are used, or
i ntended for use, to transport, or in any manner to facilitate a violation of
this act" are subject to forfeiture. D.C. Code 8§ 22-2723(a)(1). Indeed, this
unity of language is not coincidental; as the legislative history indicates, the
Safe Streets Forfeiture Act "borrows the tactic of forfeiture from drug crines
and applies it to the area of prostitution. Li ke drug crinmes, any person who
uses his or her vehicle to violate the prostitution laws will forfeit the vehicle
to the District." Council of the District of Colunbia, Comrittee on the
Judiciary, Report on Bill 9-260, Safe Streets Forfeiture Act of 1992, at 2-3

(April 15, 1992) (hereinafter "Judiciary Commttee Report").

Finally, although the legislative history of 8§ 22-2723 is perhaps |ess
revealing than that of the federal statute construed in Austin, it is clear that
deterrence, one hallnmark of penal statutes, was a significant notivation behind
the law. Cf. Bajakajian, supra, 118 S. Ct. at 2034 (noting that "[d]eterrence

has traditionally been viewed as a goal of punishnment”). After |amenting
the scope of the District's prostitution problem the Council's Judiciary

Committee commented on the ineffectiveness of a prior enactnment which increased



the nmonetary penalties |evied against

termfor repeat offenders:

It was believed that mandatory jail
car eer
this crine.

a greater deterrent for
revol ving door for
have its intended effect.
col l ateral or
the coll ateral

citation for
is only $50, it
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prostitutes and inposed a nandatory jail

time woul d serve as
prostitutes and stop the
[ The statute] did not
The Court continues to use a
prostitution offenses. As
has no deterrent val ue.

. [OQther nmethods mnust be tried to bring
prostitution under better control.
Judiciary Committee Report, supra, at 2. The conmittee then characterized the

proposed |l egislation as a neans to "attack the problem of prostitution fromthe

demand side," borrowing "the tactic of forfeiture from drug crines." I d.
"Hopefully, this bill will have its intended effect on street prostitution in the
District and allow our citizens, both commercial and residential, to enjoy and

use the public space near their

We cannot agree with

Forfeiture Act has solely a renedial
| egi sl ative history,
was addressing was

soliciting for purposes of

1 The District cites

custoners or 'johns'

supra, at 2. The report

prostitutes and their

properties."

the District's

pur pose.

the public nuisance associated with use of

prostitution. "

| anguage
probl ens associated with prostitution
people during the early norning hours
scouting available prostitutes,
citizens by johns who believe they are prostitutes.”

al so descri bes
bui | di ngs and the | oss of conventions at the hotels as a result of
custonmers tying up traffic"

Id. at 3.

argunent that the Safe Streets

The District points to the Act's

which in its view "shows that the problem which the Council

vehicles for

To be sure, the statute advances

in the conmittee report regarding the
including "loud boisterous groups of
traffic tie ups and accidents due to
and harassment of fenale
Judi ciary Comm ttee Report,
loss of tenants for new office
I ong Iines of
and the fruitless efforts of
(continued...)

"t he
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several renedial goals, nanmely, to reduce the traffic congestion and | oud noise
comonly associated with prostitution, to address the problemof falling property
values in areas with a high incidence of the activity, and generally to inprove
the quality of life for shopkeepers, residents, and visitors of these areas. The
sane | egislative history, however, reveals the larger aimto "attack the probl em
of prostitution from the demand side" and "to bring prostitution under better
control." Judiciary Conmttee Report, supra, at 2. Beyond attenpting nerely to
control its collateral effects, the statute seeks to formpart of the arsenal of
steps ainmed at the problem of prostitution itself. As the Judiciary Conmittee

report explains, "[t]he District of Colunbia continues to experience significant

problens with [both] the crine and incidents of prostitution." 1d.?*?

O course, it is difficult to separate a crinme from its collatera
consequences. A neasure designed to stanp out the crime directly wll
necessarily work also to reduce those consequences. In our view, though, the

| egislative history of the prostitution-forfeiture statute, coupled with the
other factors detailed in Austin -- that innocent owners are exenpted from
forfeiture and that the forfeiture is tied directly to the conm ssion of a

crime -- conpels the conclusion that the statute has at |east some punitive

aspect and, as such, comes within the protection of the Excessive Fines C ause

"(...continued)
the police "to contro
prostitution traffic, not allowing the 'johns' to constantly cruise an area and
forcing them through traffic patterns, to |leave the area." 1|d.

2 | ndeed, it could be argued that the statute's inclusion of forfeiture of
"vessel s" and "aircraft" nmanifestly indicates an intent to do nore than sinply
abat e the nei ghborhood nui sance of solicitation. O this may sinply reflect the
adoption al nost verbati mof the | anguage of the federal drug-forfeiture statute.
Nonet hel ess, the |anguage does suggest the retributive aspect of the provision.
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See Bajakajian, supra, 118 S. C. at 2034 n.4, 2035 n.6 (observing that
forfeiture is a "fine" for Ei ghth Arendnment purposes if it constitutes puni shrment

even in part); Austin, supra, 509 U S at 621-22 (sane).

Havi ng established that the Excessive Fines Clause is inplicated when a
vehicle is forfeited under § 22-2723, we nust now deterni ne whether the taking
of Esparza's truck, valued at $15,500, is in fact constitutionally excessive.
Applying the proportionality test adopted by the Suprene Court in Bajakajian, we

conclude that it is.

In Bajakajian, the defendant willfully attenpted to renove $357,144 in
currency fromthe United States w thout conplying with the reporting requirenent
of 31 US C 8§ 5316(a)(1)(A (1994) for sunms in excess of $10,000. The
governnent seized the entire anpunt and instituted forfeiture proceedi ngs under
18 U.S.C. § 982(a)(1), which instructs district courts, "in inposing sentence on
a person convicted of an offense in violation of section . . . 5316, . . . [to]
order that the person forfeit to the United States any property, real or
personal, involved in such offense, or any property traceable to such property."
The district court ordered a reduced forfeiture of $15,000, refusing to seize the
entire sum on Eighth Anendrment grounds. The governnent appealed to the Ninth
Circuit, which exam ned the constitutional excessiveness of the full $357,144
forfeiture using a two-factor test: "The property forfeited nmust be an
"“instrunentality' of the crine conmitted, and the value of the property nust be

proportional to the cul pability of the owner." Bajakajian, supra, 118 S. C. at
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2032 (citing 84 F.3d 334, 336 (1996)). The Ninth Crcuit held that a forfeiture
for currency reporting offenses could never wthstand Ei ghth Arendnent scrutiny,
as currency is not an instrunentality of the crime of failure to report; the
gravanen of the crine is the withholding of information, not the possession or

transportation of the currency. See id. at 2033.

The Suprene Court in Bajakajian rejected the two-part analysis applied by
the Ninth Crcuit, instead opting for a pure proportionality test to weigh the
excessiveness of a fine under the Ei ghth Anendnent. See id. at 2036. "The
touchst one of the constitutional inquiry under the Excessive Fines Cause is the
principle of proportionality: The anount of the forfeiture nust bear sone
relationship to the gravity of the offense that it is designed to punish." Id.
The precise nature of this relationship was described as follows: "a punitive
forfeiture violates the Excessive Fines Clause if it is grossly disproportiona

to the gravity of a defendant's offense.” Id.
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Applying its newl y-adopted test,®® the Court held that the forfeiture of the
entire $357, 144 woul d viol ate the Excessive Fines Cause. |In judging the gravity
of the offense, the Court placed its primary enphasis on the culpability of
Baj akaj i an hinself rather than on the severity of the crine in the abstract. The
Court noted that the crime comitted by Bajakajian was "solely a reporting
of fense. " Id. at 2038. Havi ng been engaged in no other illegal activity,
Baj akajian "does not fit into the class of persons for whom the statute was

principally designed: He is not a noney |launderer, a drug trafficker, or a tax

evader." Id. Moreover, for soneone in Bajakajian's position, the Sentencing
Gui delines authorized a maxi num sentence of six nonths' incarceration and a
maxi mum fine of $5,000, penalties which "confirm a mninmal level of

culpability."* 1d. Additionally, the Court enphasized that the harm caused by

3 Although the precise test articulated in Bajakajian has yet to be applied
by any lower courts, similar formulations have been in use for sonme time in
various jurisdictions around the country. See, e.g., United States v. 829 Calle
de Madero, 100 F.3d 734, 738 (10th Cir. 1996) (determ ning proportionality by
conparing severity of offense with which property was involved, harshness of
sanction i nposed, and cul pability of claimant); United States v. One 1970 36.9'
Colunbia Sailing Boat, 91 F.3d 1053, 1057 (8th Cir. 1996) (determ ning
proportionality by conparing extent of crimnal wongdoing, value of property
forfeited, and length of tine owner engaged in illegal activity); United States
v. 427 & 429 Hall St., 74 F.3d 1165, 1172 (11th G r. 1996) ("Wile the core of
proportionality review is a conparison of the severity of the fine with the
seriousness of the underlying offense, it would be futile to attenpt a definitive
checklist of relevant factors. The relevant factors will necessarily vary from
case to case."); United States v. 6380 Little Canyon Rd., 59 F.3d 974, 985-86
(9th Gr. 1995) (determ ning proportionality by conparing harshness of forfeiture
and cul pability of owner; relevant factors include fair market val ue of property,
subj ective value, hardship to the claimnt, whether claimant was directly
involved in the illegal activity, and harm caused by claimnt's conduct); United
States v. Mlbrand, 58 F.3d 841, 847-48 (2d Cir. 1995) (determ ning
proportionality by conparing severity of offense with which property was
i nvol ved, harshness of sanction inposed, and cul pability of claimant).

4 Onthis point, the majority rejected the dissent's argunment that the full
penal ty authorized by Congress, a $250,000 fine and five years' incarceration,
shoul d be considered when weighing the gravity of the offense. The fact that

(continued...)
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Baj akajian's conduct was mninmal in that it "affected only one party, the
Governnment, and in a relatively mnor way. There was no fraud on the United

States, and respondent caused no loss to the public fisc.” 1d. at 2039

Based on these factors,* the Court concluded that full forfeiture would be
grossly disproportional to the gravity of the offense: "It is larger than the
$5, 000 fine inposed by the District Court by many orders of magnitude, and it

bears no articulable correlation to any injury suffered by the Government." |Id.

Applying the proportionality test of Bajakajian to the present case, we
conclude that the forfeiture of Esparza's truck nust be deened a constitutionally
excessive fine. Solicitation for prostitution, particularly for a first
conviction, has historically been treated as a nmnor crine in the District, and
certainly was so treated at the time of Esparza's conduct. As a first tinme
of fender, Esparza was exposed to a maximum crimnal fine of $300 and no

incarceration;* he received no nore than a $150 fine.* Thus, forfeiting a

#(...continued)
Baj akajian received "but a fraction of the penalties authorized" reflected his
mnimal culpability relative to other potential violators of the reporting
statute. See Bajakajian, supra, 118 S. C. at 2038-39 n. 14.

% The Court appears to have |left open the prospect that other factors nmay
be included in the proportionality analysis, such as the wealth of the owner of

the property and the effect of the forfeiture on his or her livelihood. It had
no occasi on to consider such factors in the case before it because Bajakajian did
not raise them and there were no relevant factual findings. See Baj akaj i an,

supra, 118 S. C. at 2039 n.15.

To be sure, one indiciumof the gravity of a crimnal offense is the
maxi mum penalty authorized by the I|egislature. Baj akaj i an, however, does not
even require that nmuch. Rather, it suffices to consider the actual penalty range

(continued...)
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vehicle valued at $15,500 inflicts a penalty on Esparza on the order of fifty
times the fine authorized by the Council and one hundred tinmes the fine actually
i mposed. These ratios are conparable to the seventy-to-one figure considered
grossly disproportional in Bajakajian and are al so consistent with excessiveness
determ nations of other federal courts. See, e.g., United States v. 18755 North
Bay Rd., 13 F.3d 1493, 1498 & 1499 n.6 (11th Cir. 1994) (holding forfeiture of
home used in illegal ganbling operation excessive; 7.5-to-1 ratio between val ue
of honme and maxi mum fine authorized by statute and fifteen-to-one ratio between
val ue of hone and fine actually inposed); United States v. One Parcel of Property
at Shelley's Riverside Heights, 851 F. Supp. 633, 638 (MD. Pa. 1994) (holding
forfeiture of real property worth at |east $7,950 for possession of 23 kil ograns
of marijuana excessive even where maxi mum aut hori zed fine was $250, 000); United
States v. 6625 Zunmirez Drive, 845 F. Supp. 725 (C.D. Cal. 1994); United States
v. 835 Seventh St., 820 F. Supp. 688, 694 (N.D.N. Y. 1993) (holding thirteen to
one ratio grossly disproportionate under Cruel and Unusual Punishnment C ause of
Ei ghth Amendnent). The District cites us to no case upholding a ratio on the

order of that present here.

Wi | e Esparza, unlike Bajakajian, fits within the class of persons for whom
the statute was principally designed, he can not be nmade to bear grossly

di sproportionate responsibility for the problem of prostitution in the District

(... continued)
applicable to the particular defendant as a way to estimate his subjective
cul pability.

7 The D.C. Council has since raised the maxi num penalty and created a new
of fense, reflecting a sonewhat hei ghtened vigilance in conbating prostitution.
See supra note 3.
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or for the attendant consequences of that crine such as traffic congestion,
depressed property values, and reduced quality of life; he is, at bottom one
i ndi vi dual who on one occasion attenpted to retain a prostitute. See 6380 Little
Canyon Rd., supra note 13, 59 F.3d at 986 n.13 (noting that in drug-forfeiture
cases courts nust not put "“full responsibility for the war on drugs on the
shoul ders of every individual claimant”) (quoting United States v. 38 Whalers
Cove Drive, 954 F.2d 29, 37 (2d Cr. 1992)) (internal quotation marks onitted).
The forfeiture here inposes punishnent on him which greatly outweighs his
particular contribution to these nmulti-faceted problens. Moreover, the
forfeiture of the pick-up truck cannot fairly be said to conpensate the District
for any | oss associated with Esparza's crinme, one justification conmonly advanced
for the in remaction. See Bajakajian, supra, 118 S. C. at 2034. And al t hough
no findings have been made on the inpact on Esparza and his famly of the
forfeiture of the truck, the government does not dispute Esparza's assertions
that the vehicle played a significant role in the maintenance of his livelihood
Cf. Browning-Ferris, supra, 492 U S. at 271 (tracing history of Excessive Fines
Clause to Magna Carta and restrictions placed therein on "anmercenents," or
paynents to the Crown, so that paynents could "not be so large as to deprive" one

"of his livelihood").

By our decision today, we do not nmean to underestimate the inportance of
the problem addressed by the Council in enacting the forfeiture provisions at
issue in this case. Al though historically deened minor by the legislature in the
crimnal sense, the inpact of prostitution upon the neighborhoods wthin which
it is practiced is of great civic concern. There no doubt are serious public

health and safety aspects to the problem not to nention the nuisance to
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residential and business interests well-catalogued by the governnent in its
briefs. There presunably are nyriad ways to attenpt to deal with these issues.
We hold only, followi ng the teachings of the Suprene Court, that the Constitution
prevents the utilization of civil forfeiture as a penalty for the comm ssion of
an offense where the value of the property forfeited stands in gross
di sproportion to the gravity of the offense. Such a disproportion exists in the
case at bar and the attenpted forfeiture therefore violates the Excessive Fines
Clause of the Eighth Amendnent. Accordingly, the trial court's decree of

forfeiture and condemation of Esparza's vehicle nust be

Rever sed.

FARRELL, Associ ate Judge, concurring. I join the court's opinion on the
understanding that it reverses the forfeiture based upon a conviction (1) under
the soliciting statute in existence at the tinme of appellant's conduct (as the
court's footnote 3 points out, the D.C. Council has since increased the penalties
considerably at least for repeated acts of soliciting) and (2) of a first
of fender for a single act of solicitation. Cf. Austin v. United States, 509 U. S.
602, 627-28 (1993) (Scalia, J., concurring in part and concurring in the
judgnent) (forfeiture of a building, for exanple, "in which an isolated drug sale
happens to occur"” would be an excessive fine); United States v. Chandler, 36 F.3d
358, 365 (4th Cir. 1994) (one factor in analysis is whether illegal use of the
instrumentality "was an isolated event or had been repeated'). At the sane tine,
I am uneasy about the exclusive or near-exclusive focus apparently required by
Baj akajian on proportionality between the value of appellant's truck and the

maxi mum fine he received or could have received. 1In theory that could nmean that
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"Johns" who enter the District to solicit prostitution from new and/or nore
expensi ve conveyances stand a better chance of keeping the instrunmentality than
do those of lesser nmeans.” A practical response to our decision today woul d seem
to be for the Council to consider a substantially augnmented crimninal fine, backed
up by a lien, for the aggravating circunstance of use of any notor vehicle in the

act of soliciting.

The manner in which sonme courts do "rough justice" by discounting the
val ue of the vehicle by the probable effect its loss will have on the particular
owner's livelihood hardly seens an inprovenent. W are thus left wth
appel l ant' s unsupported suggestion on brief that the District does not bother to
forfeit |ess val uable vehicles anyway.





